From: Howard, Patricia

To: Thompson, Ashli

Subject: FW: St Luke Baptist v Terry 2022-000987 ; 5
Date: Wednesday, May 14, 2025 1:09:29 PM
Attachments: SuppRecApp.pdf

Saint v. Terry - Opinion and Cover Letter.pdf
ReconsiderPetTerry.pdf

From: Supreme Court Filings <supctfilings@sccourts.org>
Sent: Wednesday, May 14, 2025 12:41 PM

To: Howard, Patricia <phoward@sccourts.org>

Subject: FW: St Luke Baptist v Terry 2022-000987 ; 5

From: Martin Foster <jmfoster340@gmail.com>
Sent: Thursday, December 12, 2024 9:12 PM

To: Supreme Court Filings <supctfilings@sccourts.org>; Court Of Appeals Filings

<ctappfilings@sccourts.org>
Subject: St Luke Baptist v Terry 2022-000987 ; 5

*#* EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

Clerk of the Supreme Court:
Clerk of the Court of Appeals:

Pursuant to the Order of the Supreme Court dated November 11, 2024, I attach our Petition for
Certiorari and those documents intended as an Appendix for filing in the matter above.

The filing fee to the Supreme Court, with a hard copy, will follow by mail.
Thank you as always for your attention to these matters.
-- Martin Foster

JMFOSTER (@.COMPORIUM,NET

THE GUARDIAN BUILDING 223 East MaIN STREET SuiTE 520 Rock HiLr, SC 29730
P.O. Box 106 Rock HiLr, SC 29731-6106

803 324-8100 803 324-8109: Fax

PRIVILEGED AND CONFIDENTIAL: This electronic message and any attachments are confidential
property of the sender. The information is intended only for the use of the person to whom it was
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Fairfield

IN THE COURT OF COMMON PLEAS CASENO. 2021CP2000024
Saint Luke Baptist Church Rayshawn Terry
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)

[:I JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. ;

[[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[_| Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);
|:| Other

D ACTION STRICKEN (CHECK REASON): D Rule 40(j), SCRCP; D Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;
I:' Other

I:I STAYED DUE TO BANKRUPTCY

D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: D See attached order (formal order to follow) |v’| Statement of Judgment
by the Court:

Plaintiff's Motion for Summary Judgement is Granted. Plaintiff's Counsel to submit
formal Order.

H Affirmed; l:] Reversed; [:I Remanded;

ORDER INFORMATION
This orderl:l ends|v’| does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

¥200002d01202#3SV0 - SYI1d NOWIWOD - A13I4HIV4 - NV 95:8 90 4dY 2202 - 3114 ATIVOINOH LA

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 04/05/2022 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 0f2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

¥200002d01202#3SVD - SYI1d NOWWOD - 131441V - NV 95:8 90 1dV 2202 - 37114 ATIVOINOHLO3 13

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Fairfield Common Pleas

Case Caption: Saint Luke Baptist Church VS Rayshawn Terry
Case Number: 2021CP2000024

Type: Order/Electronic Form 4

So Ordered

s/Brian M. Gibbons #2168 Circuit Judge

Electronically signed on 2022-04-05 13:02:39 page 3 of 3

¥200002d01202#3SVO - SY31d NOWWOD - AT13144IV4d - WV 95:8 90 JdY 2202 - 3114 ATIVOINOHLOT 13
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SIXTH JUDICIAL CIRCUIT
COUNTY OF FAIRFIELD

C.A. No. 2021-CP-20-00024
Saint Luke Baptist Church,
Plaintiff, PLAINTIFF’S FIRST SET OF
VS. INTERROGATORIES
TO DEFENDANT
Rayshawn Terry,
Defendant.

JONATHAN M. MILLING, ESQ. ATTORNEY FOR DEFENDANT:

YOU ARE HEREBY served the following written Interrogatories to be answered

separately and in writing within thirty (30) days from the date of service hereof, pursuant to, and

in accordance with Rule 33 of the South Carolina Rules of Civil Procedure.

DEFINITIONS

The term "document” as used herein means all written or printed matter of any kind,
including the originals and all non-identical copies, different from the originals by reason
of any notation made on such copies or otherwise, including, but not limited to any
correspondence, memoranda, notes, diaries, electronic communications, electronic mail (e-
mail), electronic bulletin board postings, World Wide Web site postings, documents or
materials stored on computer floppy disks, computer hard drives, computer internal caches,
computer ZIP/external storage drives, statistics, letters, telegrams, telexes, teletypes,
telefax, telecopies, minutes, agendas, contracts, reports, studies, surveys, statements,
receipts, returns, summaries, pamphlets, books, prospectuses, interoffice and intraoffice
communications, offers, notations of any sort of conversations including telephone
conversations and meetings, bulletins, computer printouts and records, invoices, work
sheets, accountants' notes, work papers, and all drafts, alterations, modifications, changes
and amendments of any kind and, in addition thereto, any graphic or manual records, or
representations of any kind including, without limitation, photographs, charts, graphs,
microfiche, microfilm, videotape camera records, and motion pictures, and electronic or
mechanical records or reproductions of any kind, including without limitation, tapes,
cassettes, disks, recordings, or the hard copies thereof or any other data compilations. If
such documents consist of other data compilations, they shall be translated by the Plaintiff
into reasonable usable form through appropriate detection devices.

The terms "concerning" or "concerns" as used herein means referred or referring to, alluded
or alluding to, related or relating to, connected with, regarding, describing or reflecting.
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The terms "you" or "your" as used herein shall refer to Plaintiff, and all present and former
agents, employees, representatives, attorneys, and all other persons acting on Plaintiff’s

behalf.

The terms "and” and "or" shall be both conjunctive and disjunctive.

The terms “identify,” “identification” or to “give the identity of” means:
g

(a) In the case of an individual--to state his or her name, present or last known
residence, present or last known telephone number, business affiliations, business
address, job description, and if different from the latter, the last position held with
the Plaintiff, and if applicable, the date the individual was last employed by or for
Plaintiffs;

(b)  Inthe case of a document, whether or not such document is deemed to be privileged,
objectionable or subject to any claims of privilege, to provide the following

information:

)] The title or other means of identification of each such document;

(2)  The subject matter of each such document;

3) The date each such document was prepared;

(4)  The identity of the person or persons who prepared each such document;

(5)  The identity of the person or persons receiving the document for which such
document was prepared as well as the identity of each person receiving
copies of said document;

(6)  The present location of any and all copies of each such document in the
possession, custody or control of Plaintiff;

@) The identity of any and all persons who have custody or control of each
such document or copies thereof; and

(8)  Whether the Plaintiff claims any privilege or other reason for non-

production with respect to each such document or copies thereof, and if so
the factual and legal basis for the alleged privilege for non-production. In
lieu of the foregoing, a copy of each such document may be supplied but
said copy must indicate to which Interrogatory it relates.

© If any requested document existed at one time and was in the possession, custody
or control of the Plaintiff, but has been lost, discarded or destroyed, removed from
the possession, custody or control of the Plaintiff, indicate for each such document;
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(1) The identity of the document and the description of its contents indicating
its dates, title and type of document;

(2)  When the document was most recently in the possession, custody or control
of the Plaintiff and what disposition was made of it; and

(3)  Identify any person who currently possesses the document.
The term “explain” or “explanation” means to set forth certain facts, relate facts, recount

facts, or to make certain facts known in detail.

INTERROGATORIES

Give the names and addresses of persons known to the parties or counsel to be witnesses
concerning the facts of the case and indicate whether or not a written or recorded statement
has been taken from such witness and indicate who has possession of such statements.

. For each person known to the Defendant or counsel to be a witness concerning the facts of
the case, set forth either a summary sufficient to inform the other party of the important
facts known to or observed by such witness, or provide a copy of any written or recorded
statements taken from such witnesses.

Set forth a list of photographs, plats, sketches, or other prepared documents in possession
of the party that relate to the claim or defense in the case.

. Ifyou deny Plaintiff’s Request to Admit Number 2, list and describe the service rendered
for Saint Luke Baptist Church to include the date rendered.

. If you deny Plaintiff’s Request to Admit Number 5, state with specificity the basis of
denial.

. If you deny Plaintiff’s Request to Admit Number 6, state with specificity the basis of
denial.

[signature on next page]

U3
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BOYKIN & DAVIS, LLC /
By: ﬂ/\

Kenneth A. Davis (S.C. Bar #66416)
Charles J. Boykin (S.C. Bar #)
S. Lynn Smith (S.C. Bar #104048)

P.O.Box 11844

Columbia, SC 29211
Telephone: (803) 254-0707
Facsimile: (803) 254-5609

Attorneys for Plaintiff

June 10, 2021
Columbia, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SIXTH JUDICIAL CIRCUIT
COUNTY OF FAIRFIELD

C.A. No. 2021-CP-20-00024
Saint Luke Baptist Church,
Plaintiff, CERTIFICATE OF SERVICE
vs.
Rayshawn Terry,
Defendant.

The undersigned of Boykin & Davis, L.L.C., hereby certifies that she has served the following
counsel of record with the foregoing PLAINTIFF’S FIRST SET OF INTERROGATORIES
TO DEFENDANT, by mailing a copy of same, postage prepaid and return address clearly
indicated, to the following on this 10th day of June 2021:

Johnathan Milling, Esq.

Milling Law Firm, LLC

2910 Devine St.
Columbia, South Carolina 29205

Y AL A o [

Marilyn } . Matheus, Paralegal
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SIXTH JUDICIAL CIRCUIT
COUNTY OF FAIRFIELD

C.A. No. 2021-CP-20-00024
Saint Luke Baptist Church,
Plaintiff, PLAINTIFF’S FIRST REQUEST
vs. FOR PRODUCTION TO DEFENDANT
Rayshawn Terry,
Defendant.

TO: JOHNATHAN MILLING, ESQ., ATTORNEY FOR DEFENDANT:

YOU ARE HEREBY REQUESTED to produce and permit Plaintiff to inspect and copy
the following documents and/or things that are within the possession, custody or control of
Defendant or your office. You are requested to produce the records or copies thereof at the offices
of Boykin & Davis, LLC., 220 Stoneridge Drive, Suite 100, Columbia, South Carolina 29210, at
a mutually convenient time, not later than 30 days after the service hereof, pursuant to and in
accordance with South Carolina Rules of Civil Procedure Rule 34.

DIRECTIONS AND INSTRUCTIONS

1. “Possession, custody or control” of documents means possession, custody or control or
right to possession, custody or control including a person’s attorneys, employees, officers,
representatives, agents, and all other persons acting or purporting to act on the person’s
behalf.

2. “Documents” means all written or printed matter of any kind, including the originals and
all non-identical copies, different from the originals by reason of any notation made on
such copies or otherwise, including, but not limited to any correspondence, memoranda,
notes, diaries, electronic communications, electronic mail (e-mail), electronic bulletin
board postings, World Wide Web site postings, documents or materials stored on computer
floppy disks, computer hard drives, computer internal caches, computer ZIP/external
storage drives, statistics, letters, telegrams, telexes, teletypes, telefax, telecopies, minutes,
agendas, confracts, reports, studies, surveys, statements, receipts, returns, summaries,
pamphlets, books, prospectuses, interoffice and intraoffice communications, offers,
notations of any sort of conversations including telephone conversations and meetings,
bulletins, computer printouts and records, invoices, work sheets, accountants' notes, work
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papers, and all drafts, alterations, modifications, changes and amendments of any kind and,
in addition thereto, any graphic or manual records, or representations of any kind including,
without limitation, photographs, charts, graphs, microfiche, microfilm, videotape camera
records, and motion pictures, and electronic or mechanical records or reproductions of any
kind, including without limitation, tapes, cassettes, disks, recordings, or the hard copies
thereof or any other data compilations. If such documents consist of other data
compilations, they shall be translated by the Plaintiff into reasonable usable form through
appropriate detection devices.

“All documents™ means every document as defined above, which is in your possession,
custody or control and includes documents which are not in your possession, custody or
control which are known to you or which can be located or discovered by reasonably
diligent efforts. '

“Including” means including but not by way of limitation.

“Related,” “relates” or “relating to” means supporting, constituting, comprising,
evidencing, containing, setting forth, showing, disclosing, describing, explaining,
summarizing, concerning, or referring to, directly or indirectly.

In the case of a document that Plaintiff claims to be privileged or otherwise non-
discoverable, provide the following information:

(1) Thetitle or other means of identification of each such document;

2) The subject matter of each such document;

(3)  The date each such document was prepared;

(4)  The identity of the person or persons who prepared each such document;

(5)  Theidentity of the person or persons receiving the document for whom such
document was prepared as well as the identity of each person receiving
copies of said document;

(6) The present location of any and all copies of each such document in the
possession, custody or control of Plaintiff:

(7)  The identity of any and all persons who have custody or control of each
such document or copies thereof: and

(8)  The privilege or other reason for non-production with respect to each such
document or copies thereof, and the factual and legal basis for the alleged
privilege for non-production.

If any requested document existed at one time and was in the possession, custody or control
of Plaintiff, but has been lost, discarded or destroyed, removed from the possession,
custody or control of the Plaintiff, indicate for each such document;
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(1) The identity of the document and the description of its contents indicating
its dates, title and type of document;

(2)  When the document was most recently in the possession, custody or control
of the Plaintiff and what disposition was made of it: and

(3)  Identify any person who currently possesses the document.
REQUESTS FOR PRODUCTION

. Copies of any documents identified in, referred to in or relied upon in preparation of your

answers to the interrogatories served herewith.

. All written or recorded statements of persons who are witnesses of the facts relating to this

action.

. All notes or correspondence to or from the Plaintiff concerning the subject matter of the

Complaint in your possession.

. Copies of any documents relating to financial transactions between the Defendant and any

employee of First Horizon Bank.

. If you deny Plaintiff’s Request to Admit Number 1, provide copies of any documents that

constitute a contract between Defendant and Plaintiff,

. Hyou deny Plaintiff’s Request to Admit Number 3, provide copies of all paycheck stubs

from Saint Luke Baptist Church dated from January 1, 2020 to Present.

. Copies of receipts for all electronic equipment purchased by Defendant for use at Plaintiff’s

church services.

. Provide copies of all correspondence, to include electronic correspondence, received from

Saint Luke Baptist Church or a member of the Board of Deacons or the Board of Trustees

from December 25, 2020, to Present.
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9. Provide copies of all correspondence, to include electronic correspondence, to and from

First Horizon Bank from December 1, 2019, to Present.

BOYKIN & DAVIS, LLC

By: ] /
Kenn th A. Davis (S.C. Bar #66416)
Charles J. Boykin (S.C. Bar #)

S. Lynn Smith (S.C. Bar #104048)

P.O. Box 11844

Columbia, SC 29211
Telephone: (803) 254-0707
Facsimile: (803) 254-5609

Attorneys for Plaintiff

June 10, 2021
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF FAIRFIELD

Saint Luke Baptist Church,

VS.

Rayshawn Terry,

IN THE COURT OF COMMON PLEAS
FOR THE SIXTH JUDICIAL CIRCUIT
C.A. No. 2021-CP-20-00024

Plaintiff, CERTIFICATE OF SERVICE

Defendant.

The undersigned of Boykin & Davis, L.L.C., hereby certifies that she has served the
following counsel of record with the foregoing PLAINTIFF’S FIRST REQUEST FOR
PRODUCTION TO DEFENDANT, by mailing a copy of same, postage prepaid and return
address clearly indicated, to the following on this 10th day of June 2021:

Johnathan Milling, Esq.

Milling Law Firm, LLC

2910 Devine St.

Columbia, South Carolina 29205

il /(7‘ .4//; R el
Marilyn M. Matheus, Paralegal
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CERTIFICATE OF COUNSEL

The undersigned hereby certifies that this Supplemental Record on Appeal contains all

material proposed to be included by any of the parties and not any other material.

/s/ John Martin Foster

Post Office Box 106

Rock Hill, South Carolina 29731
(803) 324-8100

Attorney for Appellant

June 25, 2023
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
In The Circuit Court
Brian M. Gibbons, Circuit Court Judge

Appellate Case No. 2022-000987

Saint Luke Baptist Church, Respondent,

Rayshawn Terry, Appellant.

PROOF OF SERVICE

I certify that I have served the Supplemental Record on Appeal, dated June 25, 2023, on
the following counsel or persons of record:

Kenneth A. Davis
kdavis@boykinlawsc.com
Charles J. Boykin
cjboykin@boykinlawsc.com
Imani Nicole Newborn
innewborn@gmail.com

by service to the opposing lawyer’s primary e-mail address listed in the Attorney
Information System (AIS), as authorized by Section (b)(2) of the Order of the Supreme Court
dealing with Electronic Filing and Service issued May 6, 2022, or

by depositing the same with the United States mail, with sufficient first class postage
attached, properly addressed to the clerk of the Court, and with a copy also directed to the
respective last known address(es) of those attorney(s) and/or persons set out above, pursuant to
Rule 262, S.C.A.C.R.

/s/_John Martin Foster
S.C. Bar No. 2086
Attorney for Appellant

Post Office Box 106
Rock Hill, S. C. 29731
803 324-8100

June 25, 2023 imfoster@comporium.net

Rock Hill, South Carolina






The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211

1220 SENATE STREET
CATHERINE S. HARRISON COLUMBIA, SOUTH CAROLINA 29201

CHIEF DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

September 11, 2024

John Martin Foster, Esquire
PO Box 106
Rock Hill SC 29731-6106

Mr. Kenneth Allen Davis, Esquire
PO Box 11844
Columbia SC 29211

Mr. Charles J. Boykin, Esquire
Boykin & Davis, LLC

220 Stoneridge Drive, Suite 100
Columbia SC 29210

Ms. Imani Nicole Newborn, Esquire

PO Box 11844

Columbia SC 29211

Re: Saint Luke Baptist Church v. Rayshawn Terry
Appellate Case No. 2022-000987

Dear Counsel:

Enclosed is the decision of the Court. The remittitur will be sent as provided by
Rule 221(b) of the South Carolina Appellate Court Rules.





Very truly yours,

Cxrg & G
CLERK

cc:  The Honorable Brian M. Gibbons





THIS OPINION HAS NOPRECEDENTIALVALUE IT SHOULID NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE268(d(2), SCACR.

THESTATE OFSOUTH CAROLINA
InThe Court of A ppeals

Saint Luke Baptist Church, Respondent,
V.
Rayshawn Terry, Appellant.

Appellate Case No. 2022-000987

Appeal From Fairfield County
Brian M. Gibbons, Circuit Court Judge

Unpublished Opinion No. 2024-UP-309
Submitted May 1, 2024 — Filed September 11, 2024

AFFIRMED

John Martin Foster, of Rock Hill, for Appellant.

Kenneth Allen Davis, Charles J. Boykin, and Imani
Nicole Newborn, all of Boykin & Davis, LLC, of
Columbia, for Respondent.

PER CURIAM: Rayshawn Terry appeals the circuit court's grant of summary
judgment in favor of Saint Luke Baptist Church (Saint Luke) as to its claims for
declaratory and permanent injunctive relief and Terry's counterclaims for slander
or slander per se, breach of contract or breach of contract with fraudulent intent,





conversion, and non-payment of wages. Terry argues the circuit court erred in
granting summary judgment because discovery was incomplete and he presented
evidence of a genuine issue of material fact. We affirm.

FACTS AND PROCED URA L HISTORY

Saint Luke, a Baptist church, was established in 1893 in Winnsboro. Saint Luke
hired Terry to serve as its pastor on August 1, 2019, following the recommendation
of the board of deacons and a vote by the congregation. Saint Luke's bylaws,
which Saint Luke attached as an exhibit to its complaint, state that "[c]hurch
conference meetings for business shall be held every quarter" and that "[s]pecial
meetings may be called by the Pastor, or in case of sickness of the Pastor, by the
Assistant Pastor, in the absence of both of the above, the chairman of the Board of
Deacons." The bylaws also state that twenty-five members of the church must be
present at the meetings to constitute a quorum for any business transactions.

On December 20, 2020, a meeting of Saint Luke's board of deacons was held with
seven of the nine deacons present. The seven deacons unanimously voted to
recommend the termination of Terry's employment as pastor of Saint Luke. Two
days later, Terry attempted to unilaterally remove several deacons from the board
of deacons. The congregation was informed by phone call and text of a quarterly
business meeting to take place on December 26, 2020. In his deposition, Terry
acknowledged he encouraged members not to attend this meeting. Barzelle
Manning, Saint Luke's director of evangelism, also discouraged the congregation
from attending the meeting.

At the business meeting, Kirk Chappell, chairman of the board of deacons, stated it
was "a special called meeting." Sixty-eight of the 125 active members of Saint
Luke accepted the recommendation of the board of deacons and voted to remove
Terry as pastor. The number of members present at the meeting exceeded the
twenty-five members required for a quorum and constituted a majority of Saint
Luke's active membership. A third party, Rev. Dr. Preston Harrison, served as a
mediator at the meeting to ensure the legitimacy of the vote. Dr. Harrison certified
the vote and verified the vote occurred in accordance with Saint Luke's bylaws.

In a December 26, 2020 letter, Saint Luke informed Terry of his removal as pastor.
A December 30, 2020 letter from Saint Luke's counsel notified Terry of the
church's request that he "cease and desist any further communications with [Saint
Luke] and its members representing that [he was] the Pastor of Saint Luke." The
letter also notified Terry he was no longer authorized to use Saint Luke's name,
image, or likeness. On January 5, 2021, Terry was served with copies of the





December 26, 2020 letter and the December 30, 2020 letter. On January 9, 2021,
Saint Luke informed the Fairfield County Sheriff's Office that Terry removed all
other members of Saint Luke from its online giving account and provided his name
as the only account owner.

Saint Luke filed a complaint requesting the circuit court find Terry's termination
was in accordance with the church's bylaws, issue a temporary restraining order or
preliminary injunction to prevent Terry from continuing to act as pastor of Saint
Luke, and issue a permanent injunction to prevent Terry from acting as pastor. On
February 4, 2021, the circuit court issued a temporary injunction restraining Terry
from acting on behalf of Saint Luke in any capacity, interfering with Saint Luke's
financial accounts, and making disparaging comments on any social media or
virtual platform regarding Saint Luke. The circuit court also ordered Saint Luke to
hold a meeting of its members within thirty days to determine who would serve as
its pastor or interim pastor. The circuit court prohibited Terry from attending the
meeting.

On February 18, 2021, Terry filed an answer and counterclaims, which included
claims of conversion, slander or slander per se, breach of contract or breach of
contract with fraudulent intent, and violation of the South Carolina Wage Payment
Act (the Wage Payment Act).! Terry alleged Saint Luke entered a "covenant
contract”" with him when it hired him and asserted in his breach of contract claim
that Saint Luke violated the terms of the covenant contract when it fired him
without ninety-days' notice and did not compensate him during the ninety-day
period, which he alleged was required by the contract. Saint Luke served Terry
with its first set of interrogatories and a request for production on June 10, 2021.

On August 5, 2021, Terry filed a wage complaint with the South Carolina
Department of Labor, Licensing, and Regulation (LLR), contending Saint Luke
failed to pay his full wage for 2020. Saint Luke received notice of the complaint
and provided LLR with a spreadsheet of Terry's wages for 2020 and copies of
twenty-six checks dated from January 2020 to February 2021 covering Terry's
salary for 2020. Saint Luke contended these documents showed Terry was paid his
full wage for that year. LLR completed its investigation and found it did not reveal
any violations of the Wage Payment Act on the part of Saint Luke.

Terry issued his initial discovery requests on October 21, 2021, to which Saint
Luke responded on November 24, 2021. Terry requested "documents regarding
the subject transaction"; correspondence and communications between the parties;

1'S.C. Code Ann. §§ 41-10-10 to -110 (2021).





documents referenced in his interrogatories; any photographs, diagrams, sketches,
plats, or other prepared documents relating to the civil action; tax returns Saint
Luke filed for 2019 through 2021; "financial records of, or relating to" Saint Luke;
documents relating to Saint Luke's taxable status; any financial records of loans or
mortgages taken out by Saint Luke since 2015; and any minutes or documents
relating to meetings held by Saint Luke. Saint Luke attached 141 pages of
discovery in response to Terry's request for production. Saint Luke objected to
Terry's request for financial records, arguing the phrase "financial records" was not
defined. Terry filed no other discovery requests, notices of deposition, or motions
to compel further discovery from Saint Luke.

During his December 17, 2021 deposition, Terry testified he did not remember the
terms of his employment with the church offhand but he recalled "reading the
amount of Sundays that [he] was supposed to preach" and who he needed to notify
if he would be absent. He stated he believed his contract with Saint Luke was a
covenant contract, not an employment contract. Regarding the covenant contract,
he testified that "from [his] memory, there was no expiration date" but that "[he]
would assume it would be a [for a certain] length of time." Terry stated he could
not answer questions regarding what time period the contract applied to because he
did not have "the data information . . . to say [the covenant contract] was for three
days or a certain amount of time." As to his conversion claim, Terry stated he
brought "a keyboard and its wires and plug-ins" and "a guitar rig and its fittings" to
Saint Luke but that he could not provide an "exhaustive list because [he] believe[d]
there was a list that was submitted [to Saint Luke]." Terry stated he voluntarily
brought his personal property to Saint Luke and that no one at Saint Luke assumed
responsibility for his belongings. He testified Saint Luke returned most of his
belongings but he believed he could not retrieve the remaining items because of a
no-trespassing order. Terry testified he based his slander cause of action on "the
lawsuit that was against [him] from Saint Luke Baptist Church, that [he] took
church funds" and he agreed he was relying on the pleadings "that said that [he]
took church funds." Terry also stated he did not receive his full salary of $41,000
for 2020 but he could not recall how much more Saint Luke owed him for that
year.

Saint Luke filed a motion for summary judgment as to its claims seeking
declaratory judgment and permanent injunctive relief and Terry's counterclaims.
Saint Luke argued (1) Terry's conversion claim failed because he did not provide
evidence Saint Luke assumed and exercised a right of ownership over his property;
(2) his breach of contract claim failed because no binding contract existed between
the parties and he was employed at-will; (3) his slander claims failed because the





alleged defamatory statements were privileged; and (4) his claim for violation of
the Wage Payment Act failed because he provided no evidence Saint Luke
withheld his wages. Saint Luke also attached an affidavit from Chappell to its
motion for summary judgment in which Chappell stated the quarterly business
meeting was scheduled for December 26, 2020, and that Saint Luke had not held
quarterly business meetings in 2020 prior to December because of the COVID-19
pandemic. Chappell's affidavit also stated that after removing everyone but
himself from Saint Luke's online giving platform, Terry instructed church members
to use the online giving platform instead of giving monetary offerings directly to
Saint Luke.

Terry opposed the motion for summary judgment, arguing that his slander or
slander per se claim was based on statements made by Chappell and told to him by
an individual named Brenda Anderson. Terry included an affidavit affirming he
believed "this story was invented and spread to justify [his] treatment by the
Church and those influential members who wished [him] gone." Terry's affidavit
also provided a list of items he alleged Saint Luke refused to return to him, which
included an "HD I Rig," "several pictures that [he] purchased that were gifts," "2
Behringer Speaker Monitors with their power [c]ords and accessory components,"
a "Sling TV device," an "[iPad] stand," and "missing power [cords] to [his]
keyboard and stick system." Terry argued summary judgment was not appropriate
when discovery was incomplete. He contended Saint Luke failed to produce the
covenant contract and that constituted spoliation of that evidence.

After holding a hearing on Saint Luke's motion, the circuit court issued an order
granting summary judgment on April 22, 2022. The circuit court found Saint Luke
was entitled to declaratory judgment because its removal of Terry as pastor
followed the church's bylaws and that Saint Luke was entitled to a permanent
injunction against Terry to prevent future harm to the church. The circuit court
found Saint Luke was entitled to summary judgment as to all of Terry's
counterclaims, but it did not address Terry's argument regarding incomplete
discovery. Terry filed a motion to alter or amend the judgment, in which he again
argued discovery was incomplete and spoliation of evidence on the part of Saint
Luke. The circuit court denied the motion. This appeal followed.

STANDARD OF REVIEW

"When reviewing the grant of a summary judgment motion, [an appellate] court
applies the same standard that governs the trial court under Rule 56(c), SCRCP;
summary judgment is proper when there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law." S. Glass &





Plastics Co. v. Kemper, 399 S.C. 483, 490, 732 S.E.2d 205, 208-09 (Ct. App.
2012). "In determining whether summary judgment is proper, the court must
construe all ambiguities, conclusions, and inferences arising from the evidence
against the moving party." Weston v. Kim's Dollar Store, 399 S.C. 303, 308, 731
S.E.2d 864, 866 (2012) (quoting Byers v. Westing house Elec. Corp., 310 S.C. 5, 7,
425 S.E.2d 23, 24 (1992)). "Once the moving party carries its initial burden, the
opposing party must come forward with specific facts that show there is a genuine
issue of [material] fact remaining for trial." S. Glass & Plastics Co., 399 S.C. at
490, 732 S.E.2d at 209 (quoting S ides v. Greenville Hosp. S ys., 362 S.C. 250, 255,
607 S.E.2d 362, 364 (Ct. App. 2004)). "When a party makes a motion for
summary judgment, 'an adverse party may not rest upon the mere allegations or
denials of his pleadings, but his response, by affidavits or as otherwise provided in
this Rule, must set forth specific facts showing that there is a genuine issue for
trial." Coker v. Cumiming s, 381 S.C. 45, 54, 671 S.E.2d 383, 388 (Ct. App. 2008)
(quoting $.C. Elec. & Gas Co. v. CombustionEng g Inc., 283 S.C. 182, 188-809,
322 S.E.2d 453, 457 (Ct. App. 1984)). "When evidence is susceptible to more than
one reasonable inference, the issue should be submitted to the jury." Murphyv.
Tyndall, 384 S.C. 50, 54, 681 S.E.2d 28, 30 (Ct. App. 2009).

LAW AND ANALYSIS
L Incomplet e Discovery Regarding T erry's Count erclaims

Terry argues the circuit court erred in granting Saint Luke's motion for summary
judgment because discovery was incomplete and there was "every indication [Saint
Luke was] in possession of other information and documents relevant” to the case.
He contends summary judgment was premature when he conducted one deposition,
Saint Luke responded to most of his requests for production with objections, and
no scheduling order was issued to settle discovery deadlines. Terry asserts Saint
Luke failed to produce the covenant contract and relevant financial information
that he requested. We disagree.

We hold Terry has provided no explanation as to why the time between the filing
of the case and Saint Luke's motion for summary judgment was insufficient for the
parties to engage in full discovery. See Middleboroug h Horizontal Prop. Regime
Council of Co-Owners v. Montedison S .p.A., 320 S.C. 470, 479-80, 465 S.E.2d
765, 771 (Ct. App. 1995) (affirming summary judgment when appellants
"advance[d] no good reason why four months was [an] insufficient [amount of]
time under the facts of [that] case to develop documentation in opposition to the
motion for summary judgment"). The action was filed on January 14, 2021, and





Terry filed his answer and counterclaims on February 18, 2021, almost a year
before Saint Luke filed its February 4, 2022 motion for summary judgment. Terry
did not file a request for production until October 21, 2021—ten months after the
action commenced. Terry requested Saint Luke's financial records, but he did not
specifically request the covenant contract be produced despite knowing he would
need it to prove the allegations in his breach of contract or breach of contract with
fraudulent intent claim. He never made additional discovery requests, filed a
motion to compel, or served any notices of deposition after receiving Saint Luke's
prompt discovery responses on November 24, 2021. He made no mention of the
need for additional discovery until after Saint Luke filed its motion for summary
judgment. Terry provided no explanation for why he did not include the covenant
contract in his request for discovery or why he did not make additional discovery
requests after Saint Luke submitted what he considered incomplete responses to his
initial discovery requests. Therefore, we hold Terry has failed to provide a reason
why the time available for discovery was insufficient.

Further, we hold Terry failed to establish that additional discovery would have led
to evidence that would have created a genuine issue of material fact. See

Baug hmanv. Am. Tel. & Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537, 544 (1991)
(holding the nonmoving party must demonstrate that further discovery will likely
uncover additional relevant evidence). Although Terry argues discovery could
lead to the production of the covenant contract he entered into with Saint Luke,
Saint Luke contends such a contract does not exist and Terry testified he could not
recall the terms of this contract. In his breach of contract or breach of contract
with fraudulent intent claim, Terry contended Saint Luke breached the covenant
contract by not giving him ninety-days' notice prior to firing him, but he did not
offer any testimony during his deposition regarding the terms of the covenant
contract that formed the basis of that allegation. Because Terry failed to offer any
testimony or other evidence setting forth the terms of the alleged covenant contract
and Saint Luke denies its existence, we find Terry failed to demonstrate further
discovery would likely uncover additional relevant evidence. Thus, we reject
Terry's argument that summary judgment was premature.

IL. Declarat ory Judgment

Terry argues the circuit court erred in granting Saint Luke summary judgment as to
its declaratory judgment action because there was a genuine issue of material fact
as to whether Saint Luke's termination of his employment as pastor complied with
its bylaws. He contends the meeting that resulted in his termination was not called
by him as pastor, the assistant pastor, or the chairman of the board of deacons as





the bylaws required. Terry also asserts the procedure of people attending the
meeting in cars and sounding their car horns in agreement was not part of the
bylaws. We disagree.

We hold the circuit court did not err in granting Saint Luke's motion for summary
judgment on this issue because there is no genuine issue of material fact as to
whether the vote to terminate Terry as pastor of Saint Luke occurred in accordance
with the bylaws of the church. SeeS. Glass & Plastics Co., 399 S.C. at 490, 732
S.E.2d at 209 ("Once the moving party carries its initial burden, the opposing party
must come forward with specific facts that show there is a genuine issue of
[material] fact remaining for trial." (quoting S ides, 362 S.C. at 255, 607 S.E.2d at
364)). Saint Luke's bylaws did not include instructions regarding termination of its
pastor. Although the bylaws state that only the pastor or assistant pastor may call a
special meeting, the bylaws do not state a specific person must call a quarterly
business meeting. While the meeting's minutes show Chappell referred to the
meeting as "a special called meeting," Chappell's affidavit stated that a quarterly
business meeting was already scheduled for December 26, 2020. Further, Dr.
Harrison certified the vote and verified the vote occurred in accordance with Saint
Luke's bylaws. Additionally, we hold Terry presented no evidence that allowing
members to attend by car and sound the car horn to vote invalidated the vote
because the bylaws contain no required method for voting.

Based on the foregoing, we hold Terry failed to present evidence that the method
of calling the meeting regarding his termination did not comply with Saint Luke's
bylaws. Accordingly, we affirm the circuit court's grant of summary judgment to
Saint Luke on its claim for declaratory judgment.

I11. Conversion

Terry argues there was a genuine issue of material fact as to his conversion claim
regarding Saint Luke's retention of items belonging to him. He argues Saint Luke
did not deny retaining some of his belongings and gave no reason for retaining
them. He also asserts he sets out the grounds for his conversion claim because no
evidence was presented that he intended to gift the items to Saint Luke or abandon
the items. We disagree.

We hold the circuit court did not err in granting Saint Luke's motion for summary
judgment as to Terry's conversion claim because he provided no evidence Saint
Luke wrongfully took control of any goods or personal property belonging to him.
See Hawkins v. City of Greenville, 358 S.C. 280, 297, 594 S.E.2d 557, 566 (Ct.
App. 2004) ("Conversion is the unauthorized assumption and exercise of the right





of ownership over goods or personal chattels belonging to another, to the alteration
of the condition or the exclusion of the owner's rights." (quoting Crane v. Citicorp
NatlServs. Inc., 313 S.C. 70, 73, 437 S.E.2d 50, 52 (1993), superseded by statute
on other grounds)). Terry testified he brought a keyboard and guitar rig to the
church, but he stated he brought it voluntarily and Saint Luke never assumed
responsibility for the items. Later in his affidavit, Terry provided a list of other
belongings he alleged Saint Luke refused to return or to allow him to retrieve.
However, Saint Luke included a letter dated January 5, 2021, as an exhibit to its
motion for summary judgment in which it requested that Terry pick up any
personal belongings from the church within thirty days of receiving the letter or the
church would consider the items abandoned. Therefore, we hold Terry failed to
show a genuine issue of material fact existed as to his conversion claim because he
stated Saint Luke never assumed responsibility for the personal belongings he left
at the church and Saint Luke gave him the opportunity to retrieve the items. /d.
("Conversion is a wrongful act which emanates by either a wrongful taking or
wrongful detention."). Accordingly, we affirm the circuit court's grant of summary
judgment as to this issue.

IV. Breach o Contrad or Breach o Contrad with Fraudulent Int ent

Terry argues the circuit court erred in granting Saint Luke's motion for summary
judgment as to his breach of contract or breach of contract with fraudulent intent
claim. He contends he had a covenant contract with Saint Luke and that Saint
Luke suppressed or destroyed evidence of the contract. Terry asserts evidence was
presented to dispute Saint Luke's claim that his employment was at-will. He also
argues the statute of frauds is an insufficient reason to grant summary judgment
even if his contract was an oral contract without an expiration date because it was a
contract for permanent employment. We disagree.>

We hold the circuit court did not err in granting Saint Luke's motion for summary
judgment on Terry's breach of contract or breach of contract with fraudulent intent
claim. SeeS. Glass & Plastics Co., 399 S.C. at 491, 732 S.E.2d at 209 ("The

2 Because we hold there was no genuine issue of material fact regarding Terry's
breach of contract or breach of contract with fraudulent intent claim due to the
nature of Terry's at-will employment, we need not address Terry's argument that
the statute of frauds was not a proper basis for summary judgment. $ee Fuich v.
McAllister Towing ofGec’@erowa Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598
(1999) (holding the appellate court need not address the remaining issues when
disposition of a prior issue is dispositive).





elements for a breach of contract are the existence of the contract, its breach, and
the damages caused by such breach."); Harper v. Ethridge, 290 S.C. 112, 119, 348
S.E.2d 374, 378 (Ct. App. 1986) ("In order to state a claim for breach of contract
accompanied by a fraudulent act, the plaintiff must plead facts establishing three
elements: (1) a breach of contract; (2) fraudulent intent relating to the breaching of
the contract and not merely to its making; and (3) a fraudulent act accompanying
the breach."). Terry testified that he worked for Saint Luke under a covenant
contract, rather than an employment contract, and that he did not recall whether the
contract included a definite end date to his employment. In his counterclaims,
Terry alleged that Saint Luke breached the covenant contract by firing him without
giving him ninety-days' notice, but Terry offered no testimony regarding this term
of the covenant contract in his deposition. Saint Luke argues Terry's employment
was at-will. The record reflects that Saint Luke denies the existence of any written
contract between the parties, and Terry failed to recall any of the terms of such
contract or provide any other evidence to show it existed. By Terry's own
admission, Saint Luke hired him for an indefinite period, and Terry failed to
produce any evidence of a contract between him and Saint Luke that indicated he
was not an at-will employee; thus, we hold there is no genuine issue of material
fact as to whether Terry's employment was at-will, and therefore Saint Luke could
end his tenure as pastor at its discretion. See Hall v. UBS Fin.Servs. Inc., 435 S.C.
75, 82, 866 S.E.2d 337, 340 (2021) ("[W]hen the hiring is for an indefinite period,
the employment is at[-]will and the contract is unenforceable as to its duration.");
id. at 89, 866 S.E.2d at 344 (stating "there is no breach of contract when an
employer fires an at-will employee"). Accordingly, we hold the circuit court did
not err in granting Saint Luke's motion for summary judgment as to this issue.

V. Slander orSlanderPerSe

Terry argues the circuit court erred in granting Saint Luke's motion for summary
judgment as to his slander or slander per se claim. He asserts that his
memorandum in opposition to Saint Luke's motion for summary judgment stated
he heard from Anderson, who heard from Chappell, that allegations were made
that he stole funds from Saint Luke; therefore, the basis of his claim was a
statement made by a third party, not the pleadings alone. We disagree.

We hold the circuit court did not err in granting Saint Luke's motion for summary
judgment as to Terry's slander or slander per se claim because he based his claim
on statements found in the pleadings, which were privileged statements. S ee

MK esson & Robbins v. Newsome, 206 S.C. 269, 276, 33 S.E.2d 585, 587 (1945)
(holding that statements contained in a complaint were privileged and could not be





the basis for a libel action). During his deposition, Terry stated he based his
slander or slander per se claim on the allegations in Saint Luke's complaint that he
stole funds from Saint Luke. He did not mention any other basis for the claim.
Later, in his memorandum in opposition to Saint Luke's motion for summary
judgment, which he affirmed by his affidavit, Terry stated his slander or slander
per se claim was based on comments that Anderson told him Chappell made. No
affidavit from Anderson was provided. We hold this court may disregard Terry's
affidavit and statement in his memorandum in opposition because they contradict
his prior sworn testimony. See Cothran v. Brown, 357 S.C. 210, 218, 592 S.E.2d
629, 633 (2004) ("[A] court may disregard a subsequent affidavit as a 'sham,’ that
is, as not creating an issue of fact for purposes of summary judgment, by
submitting the subsequent affidavit to contradict that party's own prior sworn
statement."). Terry's affidavit offered no explanation for the change in his
testimony regarding the basis for his slander or slander per se claim. See id.
(listing considerations for "distinguishing between a sham affidavit and a
correcting or clarifying affidavit" including "whether an explanation is offered for
the statements that contradict prior sworn statements"); see also McMaster v.
Dewitt, 411 S.C. 138, 149, 767 S.E.2d 451, 457 (Ct. App. 2014) ("A deponent
'cannot create a conflict and resist summary judgment with an affidavit that . . .
does not give a satisfactory explanation of why the testimony is changed."
(alteration in original) (quoting Torres v. E.I. Dupont De Nemours & Co., 219 F.3d
13, 20 (1st Cir. 2000))). Accordingly, we hold no genuine issue of material fact
exists as to Terry's slander or slander per se claim, and we affirm the circuit court's
grant of summary judgment to Saint Luke as to this issue.

VL Non-payment of W ages

Terry argues the circuit court erred in granting Saint Luke's motion for summary
judgment as to his claim for non-payment of wages. He notes Saint Luke refused
to produce relevant financial records because his request was "not defined," but he
asserts his request for production "was clear enough to allow production of any
evidence as to wages prior to the motion." Terry also argues his sworn testimony
contradicted the figures in the wage report submitted by Saint Luke with its motion
for summary judgment. He maintains the letter from LLR stating it would not
investigate his wages issue further did not preclude him from taking further action
to receive the lost wages. We disagree.

We hold the circuit court did not err in granting Saint Luke's summary judgment
on Terry's claim of non-payment of wages because there was no genuine issue of
material fact as to whether Terry received wages from Saint Luke. See

§ 41-10-80(C) ("In case of any failure to pay wages due to an employee as required





by Section 41-10-40 or 41-10-50 the employee may recover in a civil action an
amount equal to three times the full amount of the unpaid wages . . .."). Saint
Luke provided its wages report and copies of the checks paid to Terry showing it
paid him a net amount of $41,722.13 for 2020. Additionally, LLR investigated
Terry's claims and found no violations of the Wage Payment Act on the part of
Saint Luke. Although Terry stated in his deposition that he was not paid his annual
salary of $41,000 in 2020, he did not provide any evidence supporting his claim
and the evidence presented showed he had been paid his full wage for 2020. SeeS.
Glass & Plastics Co., 399 S.C. at 490, 732 S.E.2d at 209 ("Once the moving party
carries its initial burden, the opposing party must come forward with specific facts
that show there is a genuine issue of [material] fact remaining for trial." (quoting
Sides, 362 S.C. at 255, 607 S.E.2d at 364)). Accordingly, we hold the circuit court
did not err in granting summary judgment to Saint Luke on this issue.

CONCLUSION

Based on the foregoing, the circuit court's grant of summary judgment in favor of
Saint Luke is

AFAIRMED.?

GEATHERS, HEWITT, and VINSON, JI., concur:

3 We decide this case without oral argument pursuant to Rule 215, SCACR.
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STATEMENT OF THE CASE

In or about August, 2019, the Appellant RAYSHAWN TERRY was engaged by the
Respondent SAINT LUKE BA
PTIST CHURCH as its Pastor. Controversy arose between TERRY and the head deacon at SAINT
LUKE, Kirk Chappell. Chappell and his allies called a December 26, 2020 church meeting to fire
TERRY from his position, having told TERRY he could not be present. The parties dispute the
propriety of the meeting and its call under the By-Laws of SAINT LUKE and under TERRY’s terms of
engagement.

The said meeting declared TERRY fired. By its Complaint filed January 14, 2021, SAINT
LUKE sought an injunction against TERRY’s involvement with church affairs and finances. After
hearing on January 27, 2021, on February 4, 2021 the Circuit Court, per the Honorable Eugene C.
Griffith, Jr. granted the relief sought under a Temporary Injunction.

By his Answer and Counterclaim filed February 18, 2021, TERRY:

denied the legality of his firing and any interference with Church finances, and alleged:

conversion of his personal property by SAINT LUKE;
slander and slander per se by SAINT LUKE and its agents;
breach of contract and breach of contract with fraudulent intent; and

violation of the S.C. Wage Payment Act.

On March 15, 2021, SAINT LUKE filed its Reply denying the Counterclaims and interposing
defenses. By Order filed September 23, 2021, the Appellant TERRY’s initial counsel was relieved; his
present counsel appeared October 11, 2021.

Discovery began between the parties; no Scheduling Order was sought or entered by the
Circuit Court. On February 4, 2022, SAINT LUKE filed its Motion for summary judgment. This was
granted by Order of the Circuit Court, per the Honorable Brian Gibbons, filed April 21, 2022.

The Appellant filed his Rule 59 Motion to Reconsider on April 29, 2022. This was denied by
Order of the Circuit Court filed June 14, 2022. This Court’s decision affirming the Circuit Court was
issued September 11, 2024.





STANDARD OF REVIEW

The matter in question is an error of law.

ARGUMENT

The Appellant re-cited the precedent governing review of a grant of summary judgment:

An appellate court reviews the grant of Summary Judgment under the same standard applied by
the Trial Court. David v. McLeod Reg'l Med. Ctr., 367 S.C. 242, 247, 626 S.E.2d 1, 3 (2006)." The Trial
Court should grant summary judgment if the pleadings, depositions, answers to interrogatories, and

admissions on file, together with the affidavits, if any, show there is no genuine issue as to any material

fact and that the moving party is entitled to a judgment as a matter of law. Rule 56(c), S.C.R.C.P;
Russell v. Wachovia Bank, N.A., 353 S.C. 208, 217, 578 S.E.2d 329, 334 (2003).
A Court considering Summary Judgment makes neither factual determinations nor considers the

merits of competing testimony. David v. McLeod Reg'l Med. Ctr., 367 S.C. 242, 250, 626 S.E.2d 1, 5.

(2006). In ruling on a motion for summary judgment, the Court must construe all ambiguities;,

conclusions, and inferences arising in and from the evidence most strongly against the moving party.

Glasscock, Inc. v. US Fidelity & Guar., 348 S.C. 76, 80, 557 S.E.2d 689, ____ (Ct.App. 2001).
[Emphasis added.]

INCOMPLETE DISCOVERY

To again recite: present counsel was substituted October 11, 2021. The Defendant’s Motion for
Summary Judgment was filed February 4, 2022. No Scheduling Order was sought or entered by the
Circuit Court.

The Court’s decision blames Appellant by reciting the case history back to his initial Answer in

February, 2021 and the lack of additional discovery prior to the Motion for Summary Judgment.

1. This paragraph is quoted, with stylistic changes only, from Chastain v. Hiltabidle, 381 S.C. 508, 673 S.E.2d
826, 829 (Ct.App. 2009).





In this case, the Appellant has clearly alleged spoliation of evidence, that is, the contact between
the parties. [RECORD ON APPEAL, DEPOSITION, p.492. Depo.Page 91, 1.7 — 18; p.373, 1.7-22.]

The Respondent refused production of its relevant financial records, claiming the Appellant’s
discovery request for the same was “not defined”. [RECORD ON APPEAL, RESPONSES TO REQUEST FOR
PRODUCTION, p.611, Request 7.] Despite this failure, with its Memo in Support, the Respondent
produced what it contends was the Appellant’s Wage Report. [RECORD ON APPEAL, Exhibit M,
p.346-347.]

The decision of the Court recites at length other discovery that might have been pursued by
Appellant within the year between the time the case was filed and the Summary Judgment was filed.
Allowing that extra discovery could have occurred, and in light of a change of counsel, the decision to
preclude other discovery and grant summary judgment must be considered punitive.

The Appellant contends that the precedent on incomplete discovery is inherently ambiguous.

The Appellant’s response to the Summary Judgment Motion, by his Memo and Affidavit,
noticed these failures.

In Smith v. Jones (IN RE Estate of Smith)® , in response to a claim for additional discovery, this
Court held, infra, that there was “an absence of a genuine issue of material fact” in question®. The
Appellant contends that, in the absence of unwarranted delay (which is here denied), this holding states
the true test for the allowance of additional discovery as a response to a Summary Judgment motion.

Judge Lockemy, dissenting in that case, spoke to the issue at hand:

Our appellate courts have indicated a trial court should deny a request for further discovery be-
fore granting summary judgment where [1] the request came a year or more after the case was
filed, [2]where the request came after the expiration of the discovery deadline, or [3]where the
opposing party failed to demonstrate further discovery would create a genuine issue of material
fact. See e.g. , Guinan v. Tenet Healthsystems of Hilton Head, Inc. , 383 S.C. 48, 55, 677 S.E.2d
32, 36 (Ct. App. 2009) . . .12 pt

[Id., 419 S.C. at 123, 796 S.E.2d at 163; numbering added.]

2. 419S.C. 111, 796 S.E.2d 158 (Ct.App. 2016).
3. Id., 419 S.C. at 120, 796 S.E.2d at 164.





In this case, [1] discovery had been pursued, though not concluded, within the year since filing,
[2] there was no discovery deadline, and [3] the Appellant demonstrated, by his Affidavit and argu-
ment, the need to establish genuine issues of material fact.

The Appellant was entitled to additional discovery. Its denial in this case was an abuse of discre-

tion. Summary judgment should not have been granted.

DECLARATORY JUDGMENT

The decision accepts the argument of the Respondent that the failure to follow either the By-
Laws or due process is excused by the fact that it was a regular quarterly meeting. The Appellant point
out that there is no separate authority set out in the By-Laws as to the right to call a quarterly meeting,
or to exclude the Defendant TERRY, as was done. The only basis for the claim that this was a “regular
quarterly meeting” is from the Affidavit of Kirk Chappell, produced after the event in litigation. In fact,
Chappell’s contemporary Agenda for the meeting it is named a “special called meeting.” [RECORD ON
APPEAL, p.123.]

The decision dismisses the Appellant’s arguments based on due process, citing a lack of require-
ments in the Church By-Laws. However, in spite of his proven exclusion from the meeting that dis-

charged him, the relevant language of the By-Laws defines the Pastor’s duties as follows:

THE PASTOR. . . . He shall be the principal representative of the church and shall generally supervise
all the affairs of the church. . . . He shall supervise all activities within the congregation as Shepard.

[RECORD ON APPEAL, p.109.]

The quoted language cannot be reconciled with the Appellant’s exclusion.
The trier of fact must decide the truth of the meeting’s status; it is not the provenance of this
Court, or the Circuit Court, to decide this material, factual issue at this stage. That question must await

trial and the decision cannot grant summary judgment on a disputed issue.

BREACH OF CONTRACT / BREACH WITH FRAUDULENT INTENT

The decision bases its dismissal of this claim around the Appellant’s ability to recall specific

terms of this contact with the Respondent Church.





The Appellant has argued that there is every indication that the Respondent is in possession of,
or has suppressed, other documents relevant to this case. The Respondent has failed to produce the
covenant contract entered into between the parties for the Appellant’s service as Pastor of the Plaintiff
Church. The Appellant has charged the Respondent has committed, or is chargeable with, spoliation of
that evidence. [RECORD ON APPEAL, DEPOSITION, p.492. Depo.Page 91, 1.7 — 18; p.373, 1.7-22.]

This charge was clearly set out in the Appellant’s Brief. It is obviously a matter of material fact,
as to which further discovery was sought and denied. In the absence of the document in question —
which was not produced by either party — this Court cannot reach summary judgment by relying upon

the Appellant’s inability to cite chapter and verse in deposition testimony.

SLANDER / SLANDER PER SE\

The decision takes issue with the allegations of his Answer as opposed to that of his deposition.
The Appellant notes that he was not asked in his deposition to name other sources of the allegations of
theft, [RECORD ON APPEAL, DEPOSITION, p.412. Depo.Pages 61, 1.13 — Depo Page 62, 1.13.]

In his Affidavit of March 28, 2022, the Appellant stated:

The Defendant TERRY heard of the claim from Brenda Anderson of Winnsboro, S.C., as coming
from Kirk Chappell of the Church.* On knowledge and information, that spreading of this claim to
the local community will also be confirmed by other persons in further discovery.

[RECORD ON APPEAL, MEMO IN OPPOSITION, p.377, Affidavit, p.393.]

The Appellant noted that the Respondent Church made no effort in its submissions below to
confirm the allegation of theft against the Appellant TERRY. [RECORD ON APPEAL, Memo in Support,
p.204-205.] Rather, it relies wholly upon the absence of repetition to a third party.

The Appellant has stated the grounds for the need of additional discovery above. Fairness requires

he be allowed to prove the slander alleged.

4. Kirk Chappell was the head deacon of the Respondent Church and the Respondent Church is thus chargeable
with his actions.





NON-PAYMENT OF WAGES

The decision accurately recites the conflict between the parties and the Respondent’s failure to
supply financial records prior to its Motion for summary judgment.

It goes on to recite the Respondent’s position as to the correspondence from the SC Department of
Labor. [RECORD ON APPEAL, MEMO IN SUPPORT, p.206; Exhibit N, p.348-349.] That correspondence
stated the Department’s conclusion that no violation of S.C. Code §§ 41-10-30 or -40 had occurred.

S.C. Code § 41-10-80(C) states the relief available for violation of S.C. Code §§ 41-10-40 and
-50. The Appellant would first note the lack of any conclusion by the Department of Labor as to S.C.
Code 88 41-10-50; this fact is not addressed by the Decision.

More broadly, there is no language contained in S.C. Code 88§ 41-10-10 et seq. that requires a
finding of violation by the Department of Labor as a pre-condition of a private suit, or is there any
language within those statutes that precludes a private suit in the event such a violation is not found by the
Department of Labor.

The conclusion of the decision granting summary judgment is incorrect as a matter of law.

CONCLUSION

The Appellant has set out his grounds for the need for additional discovery in this case on the
grounds of fairness and existing precedent.
In their treatise on SOUTH CAROLINA CIVIL PROCEDURE (2d ed.) (1996), Lightsey and Flanagan re-

cite the standard for summary judgment as follows, in relevant part:

Rule 56(c) states that summary judgment is available when "there is no genuine issue
as to any material fact and that the moving party is entitled to judgment as a matter of law."
Another formulation of the same standard is that summary judgment is appropriate when
plain, palpable and indisputable facts exist on which reasonable minds cannot differ. [Cite to

Williams v Chesterfield Lumber Co., 267 S.C. 607, 230 S.E.2d 447 (1976). . .. The court

does not try the disputed issue on a motion for summary judgment, it only decides whether
one exists. [Cite to Hammond v. Scott, 268 S.C. 137, 232 S.E.2d 336 (1977).]
The initial inquiry is whether there is a material issue in dispute. . . . The second

inquiry is whether there is a genuine dispute about that material issue. The court views the
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evidence and draws all the inferences in the light most favorable to the non-moving party.
[Cite to Tom Jenkins Realty, Inc. v. Hilton, 278 S.C. 624, 300 S.E.2d 594 (1983).]
[Id., p. 447.]

The Appellant cites the above, established, precedent in order to point out that the standards
for summary judgment have been disregarded in the decision at hand. On point after point, the
decision finds grounds to acknowledge the facts are disputed, and then opts for the Respondent’s
evidence in order to dismiss causes of action. Even in the absence of additional discovery, the
Appellant has the right to judgment based on the established standard by which a motion for

summary judgment is reviewed.

September 26, 2024 Respectfully submitted,

/s/ John Martin Foster

S.C. Bar No. 2086

Post Office Box 106

Rock Hill, SC 29731-6106
803 324-8100

Attorney for Appellant
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addressed. Any other interception, copying, accessing, or disclosure of this message is prohibited. The
sender takes no responsibility for any unauthorized reliance on this message. If you have received this
message in error, please immediately notify the sender and purge the message you received. Do not
forward this message without permission.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we
inform you that any US federal tax advice contained in this document is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code
Section 6662(d) or (ii) promoting, marketing or recommending to another party any transaction or matter
that is contained in this document.

Martin Foster

jmfoster340(@gmail.com
The Guardian Building 223 East Main Street Suite 520 Rock Hill, SC 29730

P.O. Box 106 Rock Hill, SC 29731-6106

803 324-8100 803 324-8109: Fax

PRIVILEGED AND CONFIDENTIAL: This electronic message and any attachments are
confidential property of the sender. The information is intended only for the use of the person
to whom it was addressed. Any other interception, copying, accessing, or disclosure of this
message is prohibited. The sender takes no responsibility for any unauthorized reliance on this
message. If you have received this message in error, please immediately notify the sender and
purge the message you received. Do not forward this message without permission.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by
the IRS, we inform you that any US federal tax advice contained in this document is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties
under the Internal Revenue Code Section 6662(d) or (ii) promoting, marketing or
recommending to another party any transaction or matter that is contained in this document.
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