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STATEMENT OF ISSUES ON APPEAL 

I DID THE TRIAL COURT ERR IN FINDING RES JUDICATA, OR CLAIM 
PRECLUSION, AND COLLATERAL ESTOPPEL, OR ISSUE PRECLUSION, ARE 
APPLICABLE IN THIS MATTER? 

II DID THE TRIAL COURT ERR IN FINDING THAT SECTION 54-3-170 AND THE 
THEORY OF AID TO NAVIGATION BAR THE APPELLANTS CLAIM TO THE 
PROPERTY ON THE BASIS OF ACCRETION? 

III DID THE TRIAL COURT ERR IN FINDING THAT THE DOCTRINE OF 
ACCRETION DOES NOT APPLY TO THE SUBJECT PROPERTY? 

IV DID THE TRIAL COURT ERR IN FINDING THAT S C CODE ANN § 15-67-20, § 
15-67-90, § 15-3-380 APPLY IN THIS MATTER? 

V DID THE TRIAL COURT ERR IN FINDING THAT NO GENUINE ISSUE OF 
MATERIAL FACT EXISTS AS TO WHETHER APPELLANTS ARE ABLE 
TO ESTABLISH TITLE TO THE LAND IN QUESTION THAT IS SUPERIOR 
AND PARAMOUNT TO THE TITLE AQUIRED BY THE STATE PORTS 
AUTHORITY IN 1967? 

STATEMENT OF THE CASE 

In 1975 the Supreme Court Issued Its deCISIOn m State v Yelsen Land Co , Inc, 265 S C 

78, 216 S E 2d 876 (1975) (heremafter referred to as "the 1975 case" or "Yelsen I") That actIOn 

was commenced by the State on January 9, 1969, and the scope of that htIgatIOn was 

summanzed by the Supreme Court as follows 

ThIS actIOn was brought by the State of South Carolma agamst Yelsen Land 
Company, Inc, and Dajon Realty Company, Inc, to settle a dIspute between the 
State and the defendant CorporatIOns concernmg tItle to certam tIdelands adjacent 
to the hIghlands on Morns Island located near Charleston, South Carolma It IS 
conceded that Yelsen and DaJOn own the hIghlands compnsmg Morns Island, 
Yelsen claImmg the southern portIOn and Dajon the northern part The lme of 
demarcatIOn between the respective areas claimed by each corporatIOn cannot be 
ascertamed, but both corporatIOns are owned by the same party I ThIS controversy 
mvolves only the respectIve claims of the partIes to the adJacent tIdelands 

I On May 23 J985 DaJon conveyed all of Its mterest m Morns Island to Yelsen (Plamtlff's ExhIbIt 3 May 23 
1985 Deed and TItle OversIze ExhIbIt) 



14- at 80, 216 S E 2d at 877 (EmphasIs added) 

That actIOn was precIpItated when a twenty-five year easement of approxImately 700 

acres of tIdelands was granted to the Umted States Army Corps of Engmeers to be used as a 

spOIls deposIt sIte m connectIOn wIth ItS dredgmg operatIOns m the Charleston harbor (R 434) 

Both Yelsen and DaJon claimed they owned the adjacent tIdelands WhICh were the subject of the 

easement, Yelsen claImmg under a 1790 grant by the State of South Carolma, and DaJon 

claImmg from a conveyance from the State to John M Maillard dated August 3, 1818 State v 

Yelsen Land Co, 257 S C 401, 185 S E 2d 897 (S C 1972) and Yelsen Land Co, Inc, at 82-83, 

216SE2dat879 

The Court noted that, "The State IS presumptIvely the owner of the tIdelands and 

contends, m thIS case, that It has never parted WIth tItle to the area m questIOn" 14- at 81, 216 

S E 2d at 877 It further noted "Smce the State IS presumptIvely the owner of the tIdelands, the 

burden rested upon Y elsen and DaJon to prove that the State had granted tItle to such lands to 

theIr predecessors m tItle" 14- The Court determmed that neIther Yelsen nor DaJon had 

successfully connected theIr tItle to the adjacent tIdelands eIther to the 1790 grant or the 1818 

conveyance Id 

Over the succeedmg years the U S Army Corps of Engmeers deposIted dredge spoIls 

onto the easement SIte, eventually elevatmg all of the 700 acre easement area well above the 

mean hIgh water mark and contIguous to the hIghland stIll owned by Yelsen (PI's Ex 8, 

OversIze ExhIbIt) 

On May 16, 2007, Yelsen brought thIS actIOn seekmg a JudIcial determmatIOn that, by the 

process of accretIOn or otherwIse, It IS the owner of the newly created hIghland whIch IS adjacent 

to and contIguous WIth ItS property (R 39) The matter was subsequently referred to the 
2 



Charleston County Master-m-EqUIty, the Hon MIkell R Scarborough (R 6) 

The case developed an added dImensIOn when on or about Apnl 10,2009, the State Ports 

Authonty moved to mtervene, allegmg that pursuant to S C Code Ann § 54-3-170 It had m fact 

acqUIred tItle of the subject tIdelands from the State on December 21, 1967, over a year before 

the State filed ItS actIOn on January 9, 1969 (R 48) 

Yelsen requested and was granted leave to amend ItS complamt to also allege ItS accretIOn 

claim agamst the Ports Authonty In addItIon, Yelsen raised a claim of paramount tItle agamst 

the Ports Authonfy on the ground that the Ports Authonty's 1967 tItle to the tIdelands had not 

been decIded m the 1975 decIsIOn and that newly dIscovered eVIdence demonstrated that Yelsen, 

claImmg through DaJon, was able to connect ItS cham of tItle to the adjacent tIdelands to the 

1818 grant from the State to John M Maillard Further, Yelsen claimed paramount tItle to the 

State on the ground that the State had waived ItS nght to rely on res JudIcata or collateral estoppel 

by mtroducmg the Ports Authonty's earlIer 1967 claim mto the proceedmgs (R 108) 

On March 9, 2010, the Master granted summary Judgment to the Defendants on all causes 

of actIOn and an Order was entered on Apn116, 2010 (R 13) Yelsen tImely filed a motIon to 

alter or amend pursuant to Rule 59(e), SCRCP (R 83) On June 24, 2010, after allowmg 

Yelsen to proffer ItS WItnesses and documentary eVIdence, the Master entered an order denymg 

thIS motIOn, although Yelsen dId not receIve\notIce of the entry of the motIon untIl July 6, 2010 

(R 36) Yelsen served ItS NotIce of Appeal on July 15,2010, and It was filed by the Clerk ofthe 

Court of Appeals on July 20, 2010 

FACTS 

Morns Island IS an unmhabited Island m the Charleston Harbor Two sovereIgn grants 

dated 1790 and 1818, and the doctnne of accretIOn, are at the heart of the controversy as to the 
3 



ownershIp ofthe approxImately 700 acres of former tIdelands that are mvolved m thIS actIOn As 

prevIOusly noted, the Supreme Court determmed m 1975 that DaJon and Yelsen owned all the 

hIghland of Morns Island, but not the tIdelands DIscovery m thIS case revealed addItIOnal 

Important mformatIOn whIch was not aVaIlable when thIS case was first tned m 1969, mcludmg 

the followmg sequence of events 

On December 21, 1967, the State Ports Authonty sent a letter to the South CarolIna 

Secretary of State advIsmg that It had taken and was occupymg 703 5 acres of "marsh land" on 

Morns Island owned by the State pursuant to SectIOn 54-17 of the Code of Laws of South 

CarolIna, 1962, now S C Code Ann § 54-3-170 (R 432) 

On December 27, 1967, the Secretary of State sent a letter back to the South Carolma 

Ports Authonty acknowledgmg receIpt of ItS letter (R 433) 

On December 21, 1967, the State Ports Authonty granted a 25 year easement to the 

Umted States Army Corps of Engmeers for 703 5 acres of land on Morns Island for use as a 

dIsposal SIte for dredge spoIls produced by the Corps m ItS operatIOns to deepen Charleston 

Harbor (R 434) 

On February 21, 1968, Capers G Barr, Jr, the General Manager of the State Ports 

Authonty, sent a letter to Col Robert ERIch, DIstnct Engmeer for the Corps of Engmeers, 

mformmg Col RICh that Ed LatImer of the South CarolIna Attorney General's office had 

requested that the Corps undertake a survey of the proposed spoIl dIsposal SIte to determme ItS 

elevatIOns 

He wanted to make sure that the Engmeers would make a survey of the 
Morns Island SpOIl Area to determme what, If any, of It IS above mean hIgh water 
and that thIS survey would be preserved for use III the event the State was later 

4 



sued by Mr Felkee or someone else on a claim that a portlOn of thIS property was 
m fact hIgh land 

(R 427) 

statmg 

On February 29, 1968, Col Robert RICh responded by letter to Mr Barr's request, 

Reference IS made to your letter of 21 February 1968 m WhICh you request 
copIes of plats or tracmgs showmg surveys of the spOil dIsposal easement area 
adjacent to Morns Island 

A plane table survey of thIS area was made dunng the latter part of 
January and early part of February 1968, and results thereof are shown on the 
enclosed map Representative elevatlOns were not obtamed for much of the 
easement area because matenals under-foot had msufficlent strength to support 
rodmen and because such data IS not essential for dIke desIgn The area enclosed 
wlthm boundanes shown IS approxImately 711 acres 

DIke ahgnment shown IS that currently bemg conSIdered The front dIke 
IS set back where the toe follows roughly the projected shorehne posItion at the 
begmnmg of 1988 DIke 10catlOns are subject to reVlSlon wlthm the easement 
boundanes shown on the map The dIked area, mcludmg dIkes as shown, IS 
approXImately 650 acres 

(R 428) 

Although the plane table survey shows that large portlOns of the proposed spOil area were 

m fact above the mean hIgh water mark even at the time the survey was made m January and 

early February, 1968, the project went forward (PI's Ex 7, OverSIze ExhIbIt) 

In ItS May 23, 1969 actlOn agamst Yelsen and Dajon, the State alleged m ItS Gomplamt 

that It owned the same 700 acres of tidelands now claimed by the Ports Authonty There was no ( 

mentlOn that the State had already conveyed these 700 acres away to the Ports Authonty over a 

year earher (R 450) 

The State conceded that Dajon and Yelsen owned all ofthe hIghland of Morns Island and 
\ 

2 Mr Felkel owned both DaJon and Yelsen at that tIme (PI Ex 3 OversIze ExhIbIt) 
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the Supreme Court determmed m the 1975 declSlon that thIS was the case Yelsen Land Co , Inc, 

at 80, 216 S E 2d at 879 Although the exact boundanes of each company's hIghland was not 

determmed, the Supreme Court noted that thIS was Immatenal smce both compames were owned 

by the same person Id 

In the presel1t case, Yelsen traces ItS ownershIp of the 700 acre parcel m quest through 

Dajon, whIch the Supreme Court held tItle to all the hIghland on MorrIs Island pursuant to an 

1884 conveyance from J A Leland, Master m EqUIty However, the Court concluded that the 

stated boundanes of thIS conveyance faIled to also convey the tidelands of Moms Island 

Appellant Dajon has lIkewIse faIled to prove ItS claim It traced ItS title to 
a conveyance from J A Leland, Master m EqUIty, to G W McCormIck, dated 
February 6, 1884, for a tract of 820 acres, descnbed as follows 

All that lot, pIece or parcel of land on Moms Island m 
Charleston County, and State aforesaid, measurmg and contammg 
eIght hundred twenty acres, more or less, bemg the whole of 
Moms Island, exceptmg that portIOn belongmg to the Umted 
States Government, the Said Island bemg bounded by the Atlantic 
Ocean and the waters of Charleston Harbor 

The boundanes gIVen of the "AtlantIC Ocean and the waters of Charleston 
Harbor" dId not convey title to low water mark, and the foregomg deed, therefore, 
dId not convey title to tIdelands State v Gnffith, supra 

Yelsen Land Co , Inc, at 82, 216 S E 2d at 878-79 (EmphasIs added) 

The Supreme Court further determmed that Dajon had faIled to prove ItS title to the 

tidelands by means of the August 3, 1818 grant from the State to John M MaIllard because 

Dajon was unable to connect ItS 1884 tItle to the 1818 grant 

In further support of ItS claim of tItle to tidelands, Dajon mtroduced mto 
eVIdence a deed from the State to John M Maillard, dated August 3, 1818, 
covenng a tract on Moms Island, consIstmg of 236 acres of hIghland and 102 
acres of "marsh land" 

It IS conceded that Dajon could not connect ItS title to the above 
6 



conveyance from the State to Maillard Smce Dajon was unable to connect Its 
tltle to a grant from the State, It failed to establIsh Its claIm to the tldelands 

Id at 83, 216 S E 2d at 879 

At tnal m the present case Yelsen (now ownmg Dajon's mterest) was able to connect the 

1884 tItle to the 1818 grant from the State ThIS was explamed m both a letter dated January 13, 

2009, and book of deeds prepared by Yelsen's expert, Theodore L Hostetter, Esq (PI's Ex 3, 

OversIze ExhIbIt) It was also explamed by Mr Hostetter m hIS tnal testlmony (R 266-284) 

In short, the State conceded, and the Supreme Court held m ItS 1975 decIsIOn, that Dajon 

and Yelsen owned all the hIghland on Morns Island Dajon later conveyed away a portIOn of 

what It owned, whIch IS now owned by the CIty of Charleston (PI Ex 1 and 3, OversIze 

ExhIbIt), and then conveyed all of ItS remammg mterest m MorrIS Island to Yelsen m 1985, 

mcludmg all hIghland contIguous wIth the spOIl area and any hIghland withm the spOIl area (PI 

Ex 3, OversIze ExhIbIt) 

On or about Apnl 10, 2009, the Ports Authonty moved to mtervene m thIS actIOn, 

allegmg that IT owned the 703 acre spOIl pursuant to ItS December 21, 1967 letter to the South 

CarolIna Secretary of State and S C Code Ann § 54-3-170 The State dId not object and assert 

ItS tltle as res JudIcata or collateral estoppel pursuant to the 1975 deCISIOn (R 48) To the 

contrary, the State acqmesced m the Ports Authonty's motIon and mdeed the Attorney General's 

office represented both partIes even though theIr claims to tltle were entlrely at odds WIth each 

other The State was askmg the Circlut Court to determme that It owned the area m questIOn 

pursuant to the 1975 deCISIOn and at the same tIme askmg It to determme that the Ports Authonty 

owned the same property pursuant to S C Code Ann § 54-3-170 and the December 21,1967 

letter 
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In response to the State and the Ports AuthorIty takIng these new and InCOnSIstent 

posItIons, Yelsen moved and was granted leave to file an amended complaInt agaInst both the 

State and the State Ports AuthorIty Yelsen alleged In ItS Amended ComplaInt that, contrary to 

the State's statement In ItS May 23, 1969 complaInt, the facts asserted by the State now show that 

It In fact dId not own any portIOn of the spoIls area In questIOn In 1969 because It had already 

parted WIth tItle to the spoIls area by the December 21, 1967 conveyance to the Ports AuthOrIty 

(R 107) As explaIned hereafter, because the State and the Ports AuthOrIty took these InCOnSIstent 

and mutually exclUSIve pOSItIOns, both of them waived theIr rIght to rely on res JudIcata or 

collateral estoppel Yelsen therefore sought In ItS Amended ComplaInt to assert ItS paramount 

tItle agaInst both defendants In addItIon to ItS claim based on accretIOn 

8 



ARGUMENTS 

I q'HE TRIAL COURT ERRED IN FINDING RES JUDICATA, OR CLAIM 
PRECLUSION, AND COLLATERAL ESTOPPEL, OR ISSUE 
PRECLUSION, ARE APPLICABLE IN THIS MATTER 

Both the State and the Ports Authonty relIed on res JudIcata and collateral 

estoppel as the pnncipal basIs for theIr motIon for summary judgment NeIther applIes 

here for several reasons 

A The only Issue establIshed III the 1975 decIsIOn was ownershIp of the 
tidelands of Morns Island 

The 1975 declSlon dealt solely wIth the Issue of the ownershIp of 

tIdelands (R 450, 500, 520) As set forth above, the Supreme Court held that the State 

owned the tIdelands adjacent to and surroundmg Moms Island Yelsen Land Co , Inc, 

265 S C 78, 216 S E 2d 876 AddItIOnally, Yelsen's ownershIp of all the hIghland on 

Moms Island was conceded by the State as eVIdenced by the Supreme Court's holdmg 

"It IS conceded that Yelsen and DaJOn own the hIghlands compnsmg Moms Island, 

Yelsen clmmmg the southern portIOn and Dajon the northern part" I4.. at 80, 216 S E 2d 

at 877 (EmphasIs added) Nothmg m the 1975 decIsIOn holds that the State owns any 

hIghland on Moms Island No clmms of ownershIp by the Ports Authonty to the 700 odd 

acres of former tIdelands mvolved m the present lItIgatIOn were asserted m the pnor 

lItIgatIOn Indeed, the Ports Authonty was not even a party m that lItIgatIOn 

Moreover, regardless of whether the State or the Ports Authonty owned the 

tIdelands m 1969 WhICh were the subject of the 703 5 acre easement mvolved m thIS case, 

those 703 5 acres mdisputably ceased to be tIdelands and became 703 5 acres of hIghland 

over a penod of many years of dredgmg, and those 703 5 acres of hIghland are 

contIguous WIth the hIghland owned by Yelsen, and are not contIguous WIth any other 
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hIghland on Morns Island (PI's Ex 8 and 8A, OverSIze ExhIbIt) 

B NeIther res Judicata nor collateral estoppel could apply to the Ports 
Authority because It bases Its claim of ownership on a 1967 grant, not 
the 1975 Supreme Court deCISIOn 

In numbered paragraphs 4 and 5 of the Ports Authonty's MotIOn to 

Intervene, It plamly claims that "Under thIS legIslatIOn [S C Code Ann § 54-3-170], the 

Ports Authonty filed notIce WIth the Secretary of State on December 21, 1967, that It had 

taken 703 5 acres of State owned marsh for a spOIl dIsposal sIte for dredgmg m 

Charleston Harbor" and that "Pursuant to §54-3-170, the land m questIOn IS the property 

of the Ports Authonty" (R 49) (EmphasIs added) 

ThIS claim could not be any clearer The State owned the 703 5 acres of marsh, 

the Ports Authonty took posseSSIOn of It, the Ports Authonty filed the reqUISIte notlce 

WIth the Secretary of State on December 21, 1967, and the Ports Authonty then owned 
! 

the 703 5 acres Although It could have done so, the State m thIS case never contested the 

Ports Authonty's 1967 claim to the 703 5 acres by assertmg res JudIcata or Issue 

preclUSIOn based on the 1975 deCISIOn Thus, the Issue of the Ports Authonty's 1967 

claim of ownershIp to the 703 5 acre tract entered the case because the State allowed It to 

and, m fact, advocated that claim 

As explamed more fully hereafter, such actIOn by the State constltuted a Waiver of 

ItS nght to rely on res JudIcata or Issue preclUSIOn Moreover, neIther res JudIcata nor 

collateral estoppel would bar Yelsen from htlgatmg ownershIp of the 703 5 acre area WIth 

the Ports Authonty even If these acres were stlll tldelands, whIch they are not, because 

the Ports Authonty was not even a party to the earlIer actIOn and claims tItle by means of 
\ 

the 1967 conveyance, not the 1975 deCISIOn ofthe Supreme Court 
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C The State waIved Its rIght to rely on res JudIcata or collateral estoppel 
by mJectmg the Ports AuthorIty's ownershIp of the property m 
questIOn mto the proceedmgs 

The State waived Its nght to assert the Supreme Court's 1975 decislOn 

(WhICh determmed that the State was the presumptIve owner of the 703 5 acre parcel of 

land m questlOn) by Itself mtroducmg mto thIS hhgatlOn the Ports Authonty's pnor 1967 

claim of ownershIp of the same parcel Once Yelsen pomted out ItS waiver m the CircUlt 

Court, that the State contended that It could not have waived that nght madvertently 

because "Waiver IS a voluntary and mtentlOnal abandonment or relmqUlshment of a 

known nght" and "Waiver reqUlres a party to have known of the nght and known he was 

abandonmg that nght" (R 155) 

However, Yelsen correctly pomted out to the CircUlt Court that madvertent Waivers 

of thIS type happen routmely m mulhple ways dunng the course of htlgatlOn 

InadmIssIble eVIdence comes mto tnals and can properly be conSIdered because a party 

falls to make a proper and hmely objectlOn and thereby Waives the objectlOn Hearsay 

comes Into tnals because a party opens the door by askIng a hostIle wItness a questlOn 

that calls for hearsay and thereby Waives the objectlOn In these and countless other 

situatlOns htigants are not knOWIngly and voluntanly deCIdIng to gIve up theIr nghts but 

they Waive them just the same 

The specIfic Waiver the State made m thIS case IS based on the pnnciple dIscussed 

In Kelly v Para-Chern Southern, Inc, 311 S C 223, 428 S E 2d 703 (1993) Kelly sued 

Para-Chern m Federal Court In 1988 allegmg neghgence, trespass through groundwater 

contamInatlOn, and nUlsance Id Para-Chern's expert testIfied that the groundwater 

beneath Kelly's property was not contammated and the jury returned a verdIct of 
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$200,000 solely on Kelly's nUIsance claIm Id 
) -

Thereafter, Kelly dIscovered contamInatIOn on hIS property and brought a second 

actIOn In 1990 In CIrCUIt Court agaInst Para-Chern, allegIng neghgence, stnct habIhty, 

and a trespass occurnng after the conclUSIOn of the 1988 federal court actIOn Id At the 

second tnal, notWIthstandIng the pnor JudICIal determInatIOn that no contamInatIOn 

eXIsted as of 1988, Kelly hImself Introduced eVIdence that the property had In fact been 

contamInated pnor to 1988 hl. Nevertheless, Kelly then requested a JUry charge that, as 

a matter of law, no contamInatIOn eXIsted pnor to 1988 based on the 1988 Judgment The 

tnal court demed that request and the Supreme Court affirmed, explammg 

Where a party voluntanly opens an mvestIgatIOn of matters whIch 
he mIght claIm to be precluded by a pnor Judgment, he IS held to have 
WaIved hIS nght to assert the benefit of the former adjudIcatIOn aIld the 
case WIll be determmed WIthout regard therefore 

hl. at 226, 428 S E 2d at 704 

ThIS IS preCIsely what happened m thIS case The State mIght have claImed that 

Yelsen's actIOn seekmg tItle to the 700 acre parcel was precluded by the pnor 1975 

Judgment, and m fact It dId so ongmally However, the State subsequently voluntanly 

opened an mvestigatIOn of that matter by mtroducmg the Ports Authonty's pnor 

ownershIp of the very same property By domg so, hke Mr Kelly, the State WaIved ItS 

nght to assert the benefit of the pnor adjudIcatIOn by mtroducmg eVIdence mconsistent 

WIth the pnor adjudIcatIOn That IS a baSIC rule followed not only m South Carolma but 

around the country In the Kelly case the Supreme Court CIted as authonty 50 C J S 

Judgments § 597, now C J S Judgments § 930 Accordmg to that sectIOn, WaIver of the 

affirmatIve defenses of res JudIcata and collateral estoppel can occur m many dIfferent 

ways and contexts beSIdes the one whIch occurred m Kelly, all of them WIthout 
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voluntanly and knowmgly gIvmg up the defenses of res JudIcata and collateral estoppel 

Although It has been said that, when a case has been once faIrly 
tned, It ought not to be tned agam, even If the partIes are wIlhng, It IS 
nevertheless a general rule that a party entItled to claim the benefit of a 
former Judgment may Waive or estop Itself to assert such nght So, where 
a party IS gUIlty of laches m settmg up the defense of res JudIcata, or Joms 
Issue on the very questIOns settled by the Judgment, or voluntanly opens 
an mvestIgatIOn of the matters whIch he or she mIght claim to be 
concluded by It, or makes an admIssIOn of record mconslstent wIth the 
former Judgment, the party wIll be held to have waived the benefit of the 
estoppel, and the case may be determmed as though no such former 
Judgment had been rendered Moreover, a party's conduct m a pnor 
proceedmg, such as a failure to raise the preclusIOn argument when It was 
first aVailable, or an mSIstence on excludmg the subject matter of the 
second SUIt from the scope of the first htIgatIOn, may estop or preclude the 
party from assertmg res JudIcata or collateral estoppel A party who takes 
a posItIon m a laWSUIt, whIch IS mconslstent WIth the posItIon whIch that 
party took m pnor htigatIOn, and whIch works to the dIsadvantage of the 
opposmg party, IS eqUItably estopped from assertmg res JudIcata based 
upon the mconslstent posItIon taken Moreover, a tort-feasor Waives hIS or 
her nght to assert the protectIOn of res JudIcata agamst an msurer's 
assertIOn of a subrogatIOn nght by entenng mto a release wIth msured 
after notIce 

50 C J S Judgrrents § 930 (2010) See also Kelly, 311 Seat 223, 428 S E 2d at 
703 

In thIS case, the State, Just hke Mr Kelly, voluntanly opened an mvestIgatIOn mto 

a matter whIch It mIght have claimed was precluded by the pnor Judgment, namely, who 

owns the 703 5 acres, and Just hke Mr Kelly the State thereby Waived ItS nght to assert 

the benefit of the pnor adjudIcatIOn 

The Respondents also contended that Yelsen was barred from attemptmg to prove 

that ItS SovereIgn Grant was supenor to whatever tItle to the 703 5 acres the Ports 

Authonty receIved from the State on December 21, 1967 on the theory that Ye1sen faIled 

to prove a SovereIgn Grant of the 700 acres of tIdelands m questIOn m the ongmal actIOn 

wIth the State and should therefore not be allowed to prove ItS SovereIgn Grant agamst 
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the Ports AuthorIty because the Ports AuthorIty IS m prIVIty WIth the State (R 159) 

The pnvity argument, however, would be aVaIlable only If the State and the Ports 

AuthorIty were basmg then respectIve claIms of ownershIp on the same set of facts 

RIchburg V Baughman, 290 S C 431, 351 S E 2d 164 (S C 1993) They are not The 

State claIms It has always owned the area m questIOn and the Ports AuthorIty claIms It 

acqUIred ownershIp of the area m questIOn m 1967 Because It IS undIsputed that 

whatever mterest the Ports AuthorIty has m the 7035 acres was establIshed m 1967, PrIor 

to the orIgmal 1969 actIOn brought by the State, and because the Defendants themselves 

now assert that the Ports AuthOrIty has owned the 703 5 acres smce December 21, 1967 

pursuant to S C Code Ann § 54-3-170, despIte the contrary holdmg m the prIor 

lItIgatIOn, both the State and the Ports AuthOrIty WaIved the rIght to argue that Yelsen IS 

barred by the prIor lItIgatIOn from establIshmg ItS paramount tItle to the 703 5 acre tract 

The State and the Ports AuthOrIty chose to forego relIance on the holdmg of the 1975 

declSlon and have chosen mstead to claIm that the Ports AuthOrIty has owned the 703 5 

acres smce December 21, 1967 Yelsen IS therefore not bound by the holdmg ofthe 1975 

declSlon, and It was error for the Master to determme that Y elsen's claIm to the 703 5 

acres was barred by eIther res JudIcata or collateral estoppel 

D The Respondents claim that they did not waive the right to res 
Judicata and collateral estoppel because they are the same entity IS 

erroneous 

Once the WaIver argument was raIsed m the CIrCUIt court by Yelsen, the 

Respondents trIed to SIdestep It by argUIng that then contradIctory claIms of ownershIp of 

the 703 5 acres were really not contradIctory at all Then explanatIOn "The Ports -

AuthOrIty's legal mterest m the property does not conflIct WIth the State's mterest 
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because the Ports Authonty IS an arm of the State" (R 159) In other words, the 

Respondents contended that there was nothIng InCOnsIstent WIth claImIng that State 

owned the 703 5 acres pursuant to the pnor 1975 declSlon whIle at the same tIme 

claimIng that the Ports Authonty owns the same 703 5 acres pursuant to a conveyance 

made to It by the State In 1967 because the State owns all of the Ports Authonty's 

property However, neIther The State nor the Ports Authonty could CIte any authonty for 

that extraordInary claim, and that argument, If upheld, would render S C Code Ann § 

54-3-170 meanIngless That statute provIdes 

The Authonty may take, exclusIVely occupy, use and possess, In so 
far as may be necessary for carryIng out the provlSlons of thIS chapter, any 
areas of land owned by the State and wIthIn the countIes of Beaufort, 
Charleston and Georgetown, not In use for State purposes, IncludIng 
swamps and overflowed lands, bottoms of streams, lakes, nvers, bays, the 
sea and arms thereof and other waters of the State and the npanan nghts 
thereto pertaInIng When so taken and OCCUpIed, due notIce of such takIng 
and occupancy haVIng been filed wIth the Secretary of State, such areas of 
land are hereby granted to and shall be the property of the Authonty For 
the purposes of thIS sectIOn, the meanIng of the term "use" shall Include 
the removal of matenal from and the plaCIng of matenal on any such land 
In case It shall be held by any court of competent JunsdictIOn that there are 
any lands owned by the State whIch may not be so granted, then the 
prOVISIOns of thIS sectIOn shall contInue In full force and effect as to all 
other lands owned by the State The prOVISIOns of thIS sectIOn are subject 
to all laws and regulatIOns of the Umted States wIth respect to naVIgable 
waters 

S C Code Ann § 54-3-170 

It IS ObVIOUS that the whole POInt of the statute IS to transfer the State's ownershIp 

Interest to the Ports Authonty and that S C Code Ann § 54-3-170 would be rendered 

meamngless If It IS held otherwIse It IS well settled that courts must presume that the 

LegIslature Intended to accomplIsh somethIng In a statute and that It dId not Intend a 

futIle act Duvall V South CarolIna Budget and Control Bd, 377 S C 36,659 S E 2d 125 
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(2008) The Ports Authonty does not need tItle to State property sImply to possess and 

use It because the statute plamly states that the Ports Authonty can take possessIOn and 

make use of any of the State's property m Beaufort, Charleston, or Georgetown CountIes 

not already m use for other State purposes whether or not the Ports Authonty already 

owns It S <; Code Ann § 54-3-170 

In fact, the Ports Authonty must have already taken possessIOn and use of such 

property before It can take advantage of the tItle passmg mechamsm of S C Code Ann § 

54-3-170 Once the Ports Authonty takes posseSSIOn of the property, and then files the 

notIce WIth the Secretary of State, whatever mterest the State has m the property as of 

that tIme IS "hereby granted to and shall be the property of the Authonty" S C Code 

Ann § 54-3-170 

II THE TRIAL COURT ERRED IN FINDING THAT SECTION 54-3-170 
AND THE THEORY OF AID TO NAVIGATION BAR THE APPELLANTS 
CLAIM TO THE PROPERTY ON THE BASIS OF ACCRETION 

The CIrCUIt court ruled that Y elsen's ThIrd Cause of ActIOn, based on accretIOn, 

was barred under S C Code Ann § 54-3-170 and the use of the property as an aId to 

naVIgatIOn (R 13) As stated by the Master, "Moreover, the Defendants cannot lose tItle 

to thIS land when It IS bemg used m aId of navIgatIOn" (R 13) The Master rehed on 

Horry County v TIlghman, 283 S C 475,481,322 S E 2d 831, 834 (Ct App 1984) m 

holdmg the State and the Ports Authonty may not lose theIr tItle because the dredge 

spOIls by the process of accretIOn where they were depOSIted "m aId of naVIgatIOn 'as a 

necessary part of the dredgmg operatIOn m Charleston Harbor ", (R 13) 

However, the Master erred m assummg that because the dredgmg operatIOn Itself 

was taken m aId of naVIgatIOn that the resultant accreted land IS also m aId of naVIgatIOn 
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the 700 acres of new hIghland does not aid navlgatlOn, and neIther the State nor the Ports 

Authonty prOVIded any eVIdence that any new dredge spOlls WIll ever been added to the 

700 acre area m the future m aid of navlgatlOn as contemplated by statute or otherwIse 

As explamed m Tilghman, "If a project IS undertaken by the State or any 

governmental agency m aid of navlgatlOn, and It IS essentlal that the State or agency 

thereof have the benefit of the alluvlOn formed by the accretlOn m order to reahze the 

goal undertaken by the proJect, It must be held that the pnvate nghts YIeld to the mterest 

of the pubhc" Tllghman at 481, 322 S E 2d at 834 Absolutely nothmg was ever 

presented by eIther the State or the Ports Authonty that It was essential that eIther of them 

have the benefit of the alluvlOn formed by the accretlOn m order to reahze the goal of the 

dredgmg project 

III THE TRIAL COURT ERRED IN FINDING THAT THE DOCTRINE OF 
ACCRETION DOES NOT APPLY TO THE SUBJECT PROPERTY 

Regardless of whether the State, the Ports Authonty, or Yelsen ongmally owned 

the land wlthm the spOlI area, the eVIdence shows that over the years all of the spOlI area 

has been filled m by the process of artIfiCial accretlOn to an elevatlOn well above the 

mean hIgh water mark and that Yelsen owns the only hIghland contlguous WIth the spOlI 

area (R 304-329, PI Exs 4, 4A, 4B, 4C, and 4D, OverSIze ExhIbIt) 

South Carolma courts have been faced repeatedly WIth questlOns as to what 

accretlOn IS and to whose benefit accreted land may mure "Any mcrease of SOlI to land 

adjacent or contIguous to a naVIgable stream or water, formed by accretlOn or alluvlOn, 

belongs to the npanan or httoral owner" Hllton Head PlantatlOn Prop Owners' Ass'n V 

Donald, 375 S C 220,224,651 S E 2d 614,617 (Ct App 2007) "AccretlOn by natural 

alluvIal actlOn to lands on a naVIgable stream, such as ocean waters, becomes the 
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property of the owner of the land accreted or mcreased" State v The Beach Co, 271 

S C 425, 429, 248 S E 2d 115, 117 (1978) In State v Holston Land Co , 272 S C 65, 

248 S E 2d 922 (1978), a case mvolvmg Drum Island, the Supreme Court noted "Pnor 

to 1950 much of the Island stood below the mean hIgh tIde mark of the Cooper RIver By 

the early 1950's portIOns of the Island were encIrcled by dIkes, and, due to artIfiCIal 

accretIOn, most of the Island has now been elevated above the hIgh water mark" liL at 

66 248 S E 2d at 923 (EmphasIs added) The Holston Court held that dlkmg and fillmg 

an area WIth dredge spoIls constItutes artIfiCIal accretIOn "However, artIfiCIal accretIOns 

whIch are caused solely by the act of the upland owner should not mure to hIS benefit, for 

the upland owner should not be permItted to enlarge hIS own estate at the expense of the 

State" HIlton Head PlantatIOn, 375 SCat 224,651 S E 2d at 617 It IS, of course, 

uncontested m thIS case that Yelsen had nothmg to do WIth placmg dredge spOIls m the 

spoIl area ThIS was done entIrely by the Corps of Engmeers Further, the 1975 deCISIOn 

m Yelsen I clearly establIshes that Yelsen owns the only areas of hIghland, the very 

hIghlands to whIch the accreted land attaches Yelsen Land Co , Inc, 265 SCat 80, 216 

S E 2d at 877 

In Reads Landmg Campers Ass'n v Pepm, 546 N W 2d 10 (Mmn 1996), the 

Mmnesota Supreme Court dealt WIth a SImIlar factual SItuatIOn when the Corps of 

Engmeers dredged a channel m the MISSISSIPpI RIver and depOSIted over one mIllIon 

CUbIC yards of dredge spoIls contIguous WIth hIgh land owned by the Rmlroad WhIle not 

treatmg the spOIls as accretIOn, the Court nevertheless determmed that the Rmlroad was 

entItled to the newly created hIghland 

On the questIOn of ownershIp of the npanan land made by depOSIt 
of dredge spOIls, the partIes rely on alternatIve charactenzatIOns of the 
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process by whIch the land was "made" Soo Lme and RLCA would have 
us treat the creatIOn of the land as an "accretIOn" Accordmg to the 
doctnne of accretIOn, all "made lands" created as a result of "small and 
ImperceptIble degrees shall go to the owner of the land adJOinIng" 2 
WIlham Blackstone, Commentanes 261-62 The Supreme Court has 
defined thIS as a change that IS not perceptIble when It takes place 
"Though the wItnesses may see from tIme to tIme that progress has been 
made, they could not perceIve It whIle the process was gomg on" 
PhIladelphia Co v StImson, 223 U S 605, 624, 56 L Ed 570, 32 S Ct 
340 (1912) (quotmg County of St Clair v Lovmgston, 90 U S (23 Wall ) 
46, 68, 23 L Ed 59 (1874)) ThIS court, along wIth the maJonty of 
Amencan JunsdictIOns, has held that the nghts of the npanan owner 
mclude the "nght to accretIOns formed or produced m front of hIS land 
by the actIOn of the water" Lamprey v Metcalf, 52 Mmn 181, 198, 53 
N W 1139,1143 (1893) 

Further, there IS a consIderable body of caselaw natIOnally holdmg 
that accretIOns need not be by natural causes In Bd of Trustees of the 
Internal Improvement Trust Fund v Sand Key AssocIates, Ltd, 512 So 
2d 934 (Fla 1987), the Flonda Supreme Court said, "The law, as It has 
developed, does not dIstmgUIsh between natural and artIfiCial accretIOns 

" I4.. at 937 SImIlarly m LakesIde Boatmg & Bathmg Inc v Iowa, 344 
N W 2d 217 (Iowa 1984), the Iowa Supreme Court held that "[a] npanan 
owner's nght to accreted land IS the same whether the accretIOn occurs 
from natural causes or from artIfiCial means "Id at 220 

In contrast, Pepm, the mterveners, and the state argue that the 
process IS one of "avulsIOn," another theory of npanan law AvulSIOn IS 
defined as any change that IS "[a] sudden and perceptIble loss or addItIOn 
to land by the actIOn of water, or a sudden change m the bed or course of a 
stream" Black's Law DIctIOnary 137 (6th ed 1990) As a general rule, 
npanan land made by avulSIOn does not change the underlymg ownershIp, 
State v Longyear Holdmg Co, 224 Mmn 451,29 N W 2d 657 (19471. 
Hanson v RIce, 88 Mmn 273, 92 N W 982 (1903), and so Pepm and the 
mtervenors argue, the State of Mmnesota IS the owner of the "made" land 
They rely pnncipally on Longyear, m whIch thIS court held the temporary 
dramage of a lake for purposes of allowmg mmmg of the lake bed dId not 
grant the npanan owners an ownershIp mterest m the land thus created 
Longyear, 224 Mmn at 468-69, 29 N W 2d at 667 Pepm and the 
mtervenors urge that the land created by the dredgmg dId not appear as the 
result of "small and ImperceptIble changes," but was the result of a sudden 
and abrupt actIOn, akm to the temporary drammg of the lake m Longyear 

No Mmnesota case appears to be preCIsely on pomt Further, the 
creatIOn of npanan land on the banks of the MISSISSIPPI River through the 
depOSIt of dredge spOils does not fit neatly mto the doctnne of eIther 
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"accretIOn" or "avulsIOn" Rather, what IS at Issue here IS the creatIOn of 
land, over a penod of almost 20 years, by regular, but mterrmttent man­
made actIvIty It was neIther "small and ImperceptIble" nor "sudden and 
abrupt," but gradual and pen OdIC Who, then, should be sanctIOned as the 
owner of the property? 

We find our answer m the strong common law tradItIon of 
Mmnesota m support of the npanan owner's access to the water ThIS nght 
of access has been called by thIS court, the "pnncipal value of the land," 
upon whIch all others depend Lamprey, 52 Mmn at 197, 53 N W at 
1142 Were we to adopt the theory ofPepm, the mtervenors, and the state, 
we would negate that pnncipal value by msertmg between the land of the 
npanan owner and the water, a stnp of property owned by someone else 
The property at Issue here was created by the dredgmg actIVIty of a 
governmental entIty m order to Implement ItS legal nght to keep the 
shIppmg channel open The npanan owner dId not request the dredgmg 
and very hkely had no abIhty to prohIbIt It Yet under Pepm's theory, these 
unsolICIted actIOns of a thud party would depnve the npanan owner of the 
"pnncipal value" of ItS property We conclude that such an outcome would 
be both unfair and mconsistent WIth our prevIOUS rulIngs, and therefore 
hold that Soo Lme IS the owner of the npanan property at Issue 

1ft, 546 N W 2d 10, 13-14 (MInn 1996) 

LIke the Read's Landmg case Yelsen's land has been added to by the dredge 

spOIls not suddenly but gradually and over tIme Y elsen's land has also been altered m 

that some 700 acres of land now border It where It was preVIOusly bordered m part by 

tIdelands 

Of key Importance m the present case IS the fact that the accretIOn whIch has 

occurred took place, and the accreted land whIch IS now contIguous WIth the hIghland 

owned by Yelsen on Morns Island came mto bemg, subsequent to the 1975 deCISIon of 

the South Carolma Supreme Court m the Yelsen I case The accreted hIghland at Issue 

here SImply dId not eXIst at the tIme of that pnor lItIgatIOn As IS the case WIth all 

accretIOn, whether natural or artIfiCIal, the land at Issue came mto bemg over a penod of 

tIme In thIS case the accretIOn occurred as a result of the Corps of Engmeers dredgmg 
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and dumpmg the spoIls mto tIdelands and creeks dunng the decades whIch have passed 

smce the 1975 declSlon What the lower court has failed to recogmze IS that the Issue as 

to whether thIS land has accreted to hIghlands whIch are admIttedly owned by Yelsen IS 

novel and, by the very nature of thIS claim could not have been raised prevIOusly as the 

land dId not eXIst until It was created by the dredgmg process carned out by the Army 

Corps of Engmf'ers Further, the only extant hIghland adjacent to the dredge spoils area 

belongs to Yelsen so there was no other land for the spoils to accrete to 

IV THE TRIAL COURT ERRED IN FINDING THAT S C CODE ANN §§ 
15-67-20, 15-67-90, AND 15-3-380 APPLY IN THIS MATTER 

In hIS Order Grantmg Defendants' MotIon for Summary, the Master erroneously 

relIed on South Carolma Code Annotated §§ 15-67-20, 15-67-90, and 15-3-380 

RelIance on these statutes was m error for several reasons 

S C Code Ann § 15-67-20 provIdes "The plamtIff m actIOns for recovery of 

\ 

real property or the recovery of the posseSSIOn of real property IS hmited to one actIOn for 

recovery" ThIs statute IS mapphcable for two reasons FIrst, the State brought the 

preVIous actIOn for recovery m the 1969 deCISIOn Yelsen counterclaimed seekmg a 

determmatIOn of ItS ownershIp of tidelands Yelsen's present actIOn IS to determme ItS 

ownershIp of hIghland whIch dId not eXIst m 1969 and therefore, could not have been the 

subject of an earher actIOn Moreover, the State waived ItS nght to rely on thIS statute 

when It Itself mtroduced eVIdence mto thIS current proceedmg that the State m fact dId 

not own the 700 acre area m questIOn m 1969 when the pnor htIgatIOn took place and 

that the Ports Authonty has owned the area smce 1967 

S C Code Ann § 15-67-90 prOVIdes 
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No Judgment or decree qUIetmg title to land or determmmg the title 
thereto, or adverse claIms therem, shall be adjudged mvahd or set aSIde for 
any reason, unless the actIOn or proceedmg to vacate or set aSIde such 
Judgment or decree shall be commenced or apphcatIOn for leave to defend 
be made withm three years from the time of filmg for record a certIfied 
copy of such Judgment or decree m the office of the clerk of court of the 
county m whIch the lands affected by such Judgment or decree are sItuated 
or, m case of mmors, withm three years after commg of age 

ThIS statute hkewise does not apply 

S C Code Ann § 15-3-380 elaborates 

No actIOn shall be commenced m any case for the recovery of real 
property or for any mterest therem agamst a person m posseSSIOn under 
claIm of tItle by vIrtue of a wntten mstrument unless the person claImmg, 
hIS ancestor or grantor, was actually m the posseSSIOn of the same or a part 
thereof withm forty years from the commencement of such actIOn And 
the possessIOn of a defendant, sole or connected, pursuant to the 
provIsIOns of thIS sectIOn shall be deemed vahd agamst the world after the 
lapse of such a penod 

These two statutes are mapphcable for two reasons FIrst, the land m dIspute IS 

not the same land as the land htigated m Yelsen I Due to accretIOn, as well as other 

\ 

natural and man-made cIrcumstances, the land m questIOn m the present case IS dIfferent 

m kmd and locatIOn from the property at Issue m the 1975 actIOn As such, ownershIp of 

the property at Issue m the pendmg matter has yet to be htIgated, and IS umque from the 

property that was m prevIOusly dIspute m Yelsen I, and the above-referenced statutes 

were wrongly apphed to the current htIgatIOn 

Second, Yelsen IS not seekmg to set aSIde Yelsen I, but does contend that the 

State has waIved ItS nght to rely on Yelsen I as dIscussed above Yelsen should be 

allowed to show that It has paramount tItle as to both the State and the Ports Authonty 

The State has admItted that the Ports Authonty gamed tItle m 1967, over a year before 

the State brought the Yelsen I htigatIOn Y elsen's tItle IS paramount as to the Ports 
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Authonty based on Y elsen's abIlIty to trace Its cham of tItle to the ongmal 1818 

SovereIgn Grant AlternatIvely, Yelsen can also establIsh paramount tItle as to the Ports 

Authonty based on the doctnne of accretIOn As prevIOusly stated, both the partIes and 

the land at Issue m the pendmg lItIgatIOn are dIfferent from the partIes and land mvolved 

m the Yelsen I lItIgatIOn PlamtIff merely wIshes to address the Issues mvolvmg 

ownershIp of the land before the court 

As such, South Carolma Code Annotated §§ 15-67-20, 15-67-90, and 15-3-380 

were wrongly applIed to the current lItIgatIOn 

V THE TRIAL COURT ERRED IN FINDING THAT NO GENUINE ISSUE 
OF MATERIAL FACT EXISTS AS TO WHETHER APPELLANTS ARE 
ABLE TO ESTABLISH TITLE TO THE LAND IN QUESTION THAT IS 
SUPERIOR AND PARAMOUNT TO THE TITLE AQUIRED BY THE 
STATE PORTS AUTHORITY IN 1967 

On December 21, 1967, the date the Ports Authonty sent the letter to the South 

CarolIna Secretary of State pursuant to S C Code Ann § 54-3-,170, the Ports Authonty 

could only have acqmred whatever tItle the State then held to the 703 acre spOIl area As 

noted above, m the 1975 deCISIOn of the Supreme Court, the Court held that DaJon was 

unable to connect ItS cham of tItle to the 1818 deed The mlssmg lmk m that cham of 

tItle has been dIscovered Yelsen can dIrectly connect ItS cham of tItle to the 1818 grant 

AddItIonally, neIther the State nor the Ports Authonty can claim ownershIp of the spOIl 

area based on the earlIer deCISIOn because the State has now admItted that ItS mterest m 

the land was conveyed to the Ports Authonty pnor to that declSlon and has therefore 

waived ItS nght to res JudIcata or Issue preclusIOn and lIkeWIse the Ports Authonty has 

asserted ItS claim based on the 1967 letter, not on the earlIer declSlon Therefore, the 

Issue of tItle can be detennmed anew Kelly, 311 SCat 223, 428 S E 2d at 703 The 
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eVIdence here shows that Yelsen holds paramount tItle to the spOIl area 

In the Second Cause of ActIOn of ItS Amended Complamt, Appellant asks for a 

determmatIOn that ItS tItle to the 703 5 acres IS pnor and paramount to the tItle the Ports 

Authonty receIved from the State on December 21, 1967 because Appellant holds a pnor 

SovereIgn Grant to thIS property ThIS second cause of actIOn IS based on the recent 

dIscovery of documents whIch were mIssmg m Appellant's cham of tltle m the 1975 

htigatIOn These documents could not be found when the case was ongmally tned 

because they were not on file anywhere m Charleston County but were recently 

dIscovered m Berkeley County These mIssmg documents fill the gaps m Appellant's 

cham of tltle and estabhsh that Appellant's claim to tltle of the 703 5 acres does mdeed 

trace dIrectly back to a SovereIgn Grant The eVIdence proffered by the Appellant 

estabhshes a cham of tItle from Yelsen all the way back to a sovereIgn grant (R 266-

284) 

The State and State Ports Authonty have provIded no eVIdence refutmg the 

testImony ofMr Hostetter as to Yelsen's supenor tItle claims The Court erred m findmg 

that the proffered eVIdence dId show that genume Issues of matenal fact eXIst as to any of 

Y elsen's causes of actIOn Issues of matenal fact do eXIst as to both the accretIOn and 

cham of tItle Issues as well as others and Yelsen should not be precluded from bemg 

heard as to these and all ItS causes of actIOn 

CONCLUSION 

For the reasons stated, thIS Court should reverse the Judgment of the Master-m­

EqUIty and hold that the Master m EqUIty should have found, based on the eVIdence 

presented, that Yelsen was not barred by res JudIcata or collateral estoppel m provmg ItS 
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paramount tItle to the 703 acre area at Issue and that the expert testImony and eVIdence 

provIded establIshed that Yelsen' s tItle connected back to the ongmal 1818 grant and also 

establIshed paramount tItle based on the theory of accretIOn In the alternatIve thIS Court 

should remand the case to the lower court for a full tnal to allow the State and State Ports 

Authonty to present theIr case 

May 17,2011 
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