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STATEMENT OF ISSUE ON APPEAL
Judge Coble did not abuse his discretion in admitting evidence regarding a penile
plethysmograph test performed by the State’s expert and used in formulating her opinion because
the undisputed evidence established penile plethysmography is recognized and accepted in the
field of sex offender evaluation and treatment as a reliable, objective measure of deviant sexual

interests.



STATEMENT OF THE CASE

Respondent concurs with Appellant’s procedural Statement of the Case.



STATEMENT OF FACTS

Appellant Jeremiah James Pough pled guilty in November 2021 to two counts of criminal
sexual conduct with a minor, second degree, one count of criminal sexual conduct with a minor,
third degree, and one count of contributing to the delinquency of a minor. He was sentenced to
ten years incarceration, suspended to four years with five years probation on each count, to be
served concurrently. Prior to Appellant’s release from incarceration, the State commenced an
action pursuant to the South Carolina Sexually Violent Predator Act, S.C. Code Ann. §§44-48-10,
et. seq. (2018), seeking Appellant’s civil commitment for long term control, care and treatment as
a sexual predator.

The matter was called for a jury trial on November 13, 2023, before the Honorable Daniel
Coble, Circuit Court Judge. Prior to trial, Appellant moved to exclude evidence regarding a penile
plethysmograph (PPG) the State’s expert, Emily Gottfried, PhD, performed as part of her
psychosexual evaluation of Appellant. Judge Coble conducted a pre-trial hearing to determine
whether the PPG test is a reliable test under the factors set forth in relevant case law regarding the
admissibility of scientific evidence.

Pre-Trial Testimony and Ruling

Dr. Gottfried testified about her experience as an assistant and associate professor of
psychiatry and behavioral sciences at the Medical University of South Carolina (MUSC), and her
position as director of the MUSC Sexual Behaviors Clinic and Lab (SBCL). In her current
capacity, Dr. Gottfried conducts research regarding paraphilic sexual interests or disorders, the
accurate assessment of sexual behavior risk, and the physiological arousal measuring for men and
women. She is a member of multiple professional national and international organizations,
including the Association for the Treatment and Prevention of Sexual Abuse (ATSA), the

American Psychological Association, the Society for Personality Assessments, the American
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Academy of Forensic Sciences, and the International Standardization Group for Penile
Plethysmography. She has published multiple peer-reviewed articles and book chapters and given
numerous peer-reviewed presentations, with additional invited presentations. One of her published
articles, two or three of her published book chapters, and approximately ten of her peer-reviewed
presentations dealt specifically with the PPG. She has also given webinars on the PPG for a
forensic psychiatry lecture series in Canada and through the University of New Mexico. (Record
on Appeal, pp. 93-98).

Dr. Gottfried testified the PPG is a standard part of every adult male sexual behavior
evaluation at the SBCL, and it is an important component of her comprehensive, multi-method
assessment. In addition to sexually violent predator evaluations, she has performed PPGs during
evaluations of federal probationers, criminal defendants (on behalf of defense attorneys), and men
involved in child custody disputes. During her career, Dr. Gottfried ordered approximately ninety-
two PPGs and personally interpreted approximately seventy-five PPG test results.

Based on her extensive training, knowledge and experience, Dr. Gottfried was qualified as
an expert in forensic clinical psychology and sex offender evaluations. She was also qualified as
an expert in PPG technology. Judge Coble stated that he would still need to determine the
reliability of the science underlying the PPG. (R., pp. 93-94, 101-102).

Dr. Gottfried testified about the history of the PPG, which was developed in the 1950s and
has been used in a variety of contexts since that time. The system the SBCL uses is manufactured
by Limestone Technologies and has been approved by the Food and Drug Administration. She
testified the PPG is commonly used in the field of sexual dysfunction, such as treatment for sexual
dysfunction disorders, and it is recognized as a medical device by insurance companies such as

Blue Cross Blue Shield. Blue Cross has concluded that the PPG is “a non-invasive test for



measuring the variation in the volume of the penis and in the amount of the blood present or passing
through it.” The FDA has concluded that the PPG is used “to measure penile tumescence in
response to visual and auditory stimuli,” and the “data can later be combined with other
standardized psychological testing procedures to assist clinicians with their assessment and
treatment of sexual offenders.” (R., pp. 102-104, 636-640, 641-645).

Dr. Gottfried provided Judge Coble with a list of peer-reviewed published articles on the
PPG, which provided the basis for her conclusion that the PPG is reliable and valid, and testified
it adds incremental value to her psychosexual evaluations. She testified that one of the articles
(McPhail) considered the results of a 2019 meta-analysis of data from multiple PPG studies
focusing on sexual interest in children, and it concluded the PPG reliably differentiated between
men who had a sexual interest in children and had offended agaiqst children from all other groups.
Dr. Gottfried further testified about a 2019 best practices clinical handbook for evaluating sexually
violent predators, which included a chapter specific to use of the PPG and concluded that the PPG
has a role in both assessment and treatment decisions regarding men being considered for civil
commitment as sexual predators. (R., pp. 105-109, 646-648, 657-663).

Dr. Gottfried uses the PPG as one data point for diagnostic purposes. She testified that the
research shows there is a strong link between the presence of paraphilic arousal - which is sexual
interest in something other than consenting human adults - and recidivism, so it is important to
consider that in the lab and to determine what stimuli aroused the person on the day of the
evaluation and if that arousal is consistent with their offense pattern. (R., p. 107).

Dr. Gottfried differentiated between the PPG and a polygraph, stating the only similarity
is that they are both physiological measures. The polygraph attempts to ascertain if the person is

being deceptive through changes in heart rate, breathing or skin responses, but nothing in the brain



is unique to deception, and there are many issues with the way a polygraph is administered and
interpreted. The PPG is different because it is specifically looking at blood flow to the penis while
the subject is presented with a variety of sexual scenarios, and arousal/erection is unique to sexual
arousal. The PPG only reveals what the person is aroused to on the day of the test, and that
provides a data point in the context of a larger evaluation to determine which data points converge
and corroborate each other and which ones do not. The PPG does not reveal whether the person
is lying, did something or will do something to a specific or non-specific victim. (R., pp. 109-
111).

Dr. Gottfried testified the SBCL has both research and clinical certifications to administer
the PPG, and being research certified means the lab’s data can be combined with the data from
other research certified labs because all the labs are using the same standardized procedures.
Everything the lab does in performing a PPG is standardized, including temperature and humidity
controls, and every PPG is performed and interpreted in the exact same way. The lab also uses
countermeasures to detect if the person is attempting to affect the test results by squirming, flexing
or holding their breath, and all the person’s movement is captured through the physiological data.
In addition, to ensure the person is paying attention, the person is instructed to hit a button on a
keypad next to the chair when the scenario he is listening to becomes sexual or violent, and the
technician will occasionally ask the person to describe the last trial he heard. There are also neutral
non-sexual trials that are compared to the sexual trials. The SBCL has a manual that sets out all
the procedures for performing a PPG, including a detailed checklist that must be followed. (R.,
pp. 111-118, 649-656). Dr. Gottfried also submitted a list of peer-reviewed articles specifically
examining the Limestone system used in the SBCL, and a list of peer-reviewed articles examining

the SBCL procedures in comparison to other labs. (R., pp. 113, 119-121, 664-665).



Dr. Gottfried testified the SBCL uses the Marshall and Real Child Voices (RCV) stimulus
sets, which are used in other labs and sexual predator treatment programs, and both have been
subjected to peer-review. She then explained the peer-review process for both scientific journals
and scientific conferences and testified she has published peer-reviewed articles and serves as a
peer-reviewer for approximately thirty-five scholarly journals. The peer-reviewed articles and
conference presentations show that the Marshall and RCV sets are substantially equivalent. They
are able to discriminate between people who have offended and are aroused by those offense
behaviors from people who do not have the same stimuli in their victim pool, but some show that
the RCV is slightly better than the Marshall. Dr. Gottfried testified that the Limestone system,
Marshall and RCV stimulus sets have been found to be reliable and are generally accepted in the
field of psychology in sexual predator evaluations. (R., pp. 122-125).

Dr. Gottfried testified there have been standardization issues with the PPG related to
different cut scores and the stimulus sets used, but explained the standardization issue is primarily
related to international standards because different countries have different laws. For example,
Canada uses stimulus sets that include child pornography which labs in the United States are
prohibited from using. (R., pp. 125-126).

Another issue raised in some literature is that some people do not show an “expected”
arousal pattern, i.e., a man who offended against small children does not show arousal to small
children in the lab. Dr. Gottfried explained that there are many reasons why people offend, and
the majority of people who sexually offend against small children are not offending because of
sexual arousal or a pedophilic disorder, so the lack of arousal in the lab for those individuals makes

sense. (R., p. 127).



The cut score issue relates to what is considered a significant arousal and may differ
depending on the purpose of the PPG. Dr. Gottfried explained that no test is perfect, every test
has a cut score to determine what is significant, and the test will either miss people or put people
in the wrong group. The SBCL uses a conservative cut score of five millimeters of change to
determine a significant arousal for purposes of a sexual predator evaluation. Dr. Gottfried testified
that using a conservative cut score may lead to false negatives, but the PPG is only one data point
used in the SBCL evaluation. If, however, the PPG is used for treatment, a much lower cut score
may be used because it provides a treatment target. (R., pp. 126-130).

Dr. Gottfried testified that the Diagnostic and Statistical Manual of Mental Illness, 5" Ed.
Revised (DSM-5-TR) is used by psychologists, psychiatrists and anyone with a license to diagnose
mental illnesses and is considered authoritative in the United States. The DSM-5-TR states the
PPG is “ the most thoroughly researched and longest used of [physiological] measures.” (R., pp.
132-133, 667).

Dr. Gottfried submitted a portion of the practice guidelines published by the Association
for the Treatment of Sexual Abusers (ATSA) for the assessment, treatment and management of
male adult sexual abusers. The guidelines state that research-supported assessment methods such
as PPG may be useful for “obtaining objective behavioral data that may not be readily established
through other assessment means.” Practitioners are instructed to take steps to assure that all
examiners are appropriately trained in the use of the PPG, use accepted methods, adhere to
applicable professional/discipline-specific standards or guidelines, and recognize that the PPG
findings “are to be used in conjunction with other sources of assessment information, not as the
single source of data for any assessment.” The PPG should be appropriately limited to “assessing

% ¢

the [person’s] relative sexual arousal and preferences regarding age and gender,” “evaluating the



[person’s] arousal responses to various levels of sexually intrusive or aggressive/coercive
behaviors,” “exploring the potential role of offense-related sexual arousal in the [person’s]
sexually abusive or at-risk behavior and developing accompany treatment goals,” and “monitoring
the effectiveness of interventions” to modify, manage and express both healthy and offense-related
sexual arousal. (R., pp. 670-671).

In Appendix B, the guidelines state that the PPG “provides objective information about
male sexual arousal and is therefore useful for identifying atypical sexual interests, increasing
client disclosure, and measuring changes in sexual arousal patterns over the course of treatment.”
PPG results “are not used as the sole criterion for determining atypical sexual interests, estimating
risk for engaging in sexually abusive behavior, recommending that clients be released to the
community, or deciding that clients have completed treatment.” Results are to be “interpreted in
conjunction with other relevant information (such as, the individual’s offending behavior, use of
fantasy, and pattern of masturbation) to determine risk and treatment needs” and “are not to be
used to draw conclusions about whether an individual has or has not committed a specific sexual
crime.”

Laboratories are to “have a standard protocol for fitting gauges, presenting stimuli,
recording data, and scoring.” Examiners are to “use the appropriate stimulus set to assess sexual
interests that are the subject of clinical concern,” such as using “a stimulus set with depictions of
children and adults to test clients who have child victims and who are suspected of having a sexual
interest in children,” and should have a minimum of two examples of each category. Using neutral
stimuli, such as landscape pictures without any people, “may increase the validity of the
assessment” “because lower responses to sexual stimuli than neutral stimuli may indicate faking

attempts.” The sensitivity of PPG testing (true positive) is lower than its specificity (true negative),



so the presence of atypical/deviant sexual arousal on a PPG is more informative than its absence.
(R., pp. 673-676).

Dr. Gottfried testified about a 2009 book specific to conducting sexually violent predator
evaluations that noted the PPG is “the psychophysiological assessment method with the longest
research history,” but cited a 2006 article by the developer of the Marshall stimulus set that noted
some problems with the PPG as limiting the use of the PPG in sexual predator evaluations. In
2014, however, the Marshall set developer published a subsequent article that reconsidered his
2006 criticisms of the PPG, and concluded that even with some standardization concerns, the PPG
“remains the best approach to establish a sex offender’s sexual interest,” and if used with caution,
use of the PPG “can fully contribute to risk assessment and to defining targets for treatment.” He
further noted that integration of PPG test data across testing sites revealed “that the results of
individuals who offend against children appear reasonably consistent in showing that some, but
far from all, of these offenders displayed deviant arousal that requires treatment intervention,” and
“the value of PPG assessments with these offenders appears to be clear.” (R., pp. 136-139).

Dr. Gottfried testified that based on her knowledge, experience and expertise in the field
and with the PPG specifically, it was her opinion the PPG was reliable and valid, and she would
not use it if she did not believe it would add something to her evaluations. She stated the PPG is
generally accepted in the mental health community as it relates to the assessment and treatment of
sex offenders, as well as the medical community for assessment of arousal. (R., pp. 139-140).

Judge Coble took the matter under advisement overnight, and rendered his ruling the next
morning. He found the subject matter regarding the PPG was highly technical and dealt with

psychiatry, psychology and human physiology, and how a scientist interpreted the data. Based on
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that finding, Judge Coble ruled that expert testimony was necessary and would be helpful to the
jury.

He further found Dr. Gottfried was qualified as an expert in several areas based on her
skills, requisite knowledge, training and experience. Specifically, as to the PPG, Judge Coble
found Dr. Gottfried had significant training, was published, and had done presentations for over a
decade.

Judge Coble stated he was required to determine if the underlying science was reliable as
a function of his role as gatekeeper. He found that the PPG is scientific in nature, so he had to
view it in light of the factors to be considered in determining the admissibility of scientific
evidence. Judge Coble noted that the PPG machine has been around since the 1950s, it has been
used for purposes other than sex offender evaluations, and has been shown to be accurate in what
it is doing and its physical form. Based on the testimony regarding how the machine works and
what it measures, Judge Coble found the PPG machine is reliable and measures what it is supposed
to measure.

Judge Coble then discussed the peer-reviewed articles submitted by Dr. Gottfried, and
determined many of the articles went through the PPG and sexual behavior assessments based on
different types of situations such as adult victims, child victims and violence. He determined that
the literature indicated the general science underlying the PPG is sound in that it records the
physiological changes in response to in the various stimulus situations. He found the PPG machine
is based on science, and the science of studying the psychological connection between a potential
offenders thoughts and physiological changes has been tested and studied for many years and it is

reliable.
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Referencing Dr. Gottfried’s testimony regarding the Limestone PPG machine and the
Marshall and RCV stimulus sets, Judge Coble found the PPG test results was one data point Dr.
Gottfried used in her evaluation. He noted she did not rely on just that data point but used her
expert training, experience and other knowledge of the medical field to reach her conclusion
regarding the risk to reoffend sexually.

As to the issue of standardization, Judge Coble found that the underlying science of the
application method described by Dr. Gottfried was standardized even if other labs used different
stimulus sets. The testimony and articles indicated the underlying science was the same regardless
of what stimulus sets were used.

Judge Coble also determined the SBCL had extensive quality control procedures as
demonstrated by the checklist the lab uses in every PPG test. He found that the method utilized
was consistent with recognized scientific laws and procedures, and Dr. Gottfried explained her use
of a particular cut score for purposes of a precommitment evaluation versus treatment. He also
referenced Dr. Gottfried’s testimony that the cut score she uses is based on a desire to reduce the
possibility of false positive test results.

Judge Coble referenced the DSM-5-TR indicating that the PPG is the most thoroughly
researched and longest used physiological test for sexual arousal with sensitivity and specificity
varying across sites which use different stimuli. He then cited Dr. Gottfried’s explanation of why
it may vary and how she uses it in different ways, which he found was based on scientific methods.

Based on his finding that the underlying science of the PPG was reliable, Judge Coble
concluded the PPG evidence was reliable for purposes of Rule 702, SCRE, but the credibility could
be attacked on cross-examination. He further found the PPG evidence was “extremely probative”

because it went to an underlying element the State had to prove under the SVPA.
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Judge Coble concluded the PPG was reliable and the evidence regarding Appellant’s PPG
test results was admissible. He then asked the State to prepare a proposed written order for
Appellant’s counsel to review “at some point.” He specifically indicated that the order did not
have to include just his oral ruling, and it could include the hearing testimony. (R., p. 203-210).

Trial Testimony

Dr. Gottfried

Dr. Gottfried was qualified as an expert in forensic psychology and forensic sex offender
evaluations. She testified that when she conducts evaluations in sexual predator cases, she reviews
all the records she received to make sure nothing is missing. The records may include mental
health records, records from prisons and detention centers, police reports, criminal history reports,
victim forensic interviews, records from social services and other agencies, and any prior
psychological evaluations of the person. The person is then scheduled for three appointments,
during which they are administered a battery of psychological tests, Dr. Gottfried conducts a
comprehensive clinical interview regarding the person’s entire history and symptoms the person
could be experiencing. Dr. Gottfried then scores risk assessment measures and puts all the
information together to write her report. (R., pp. 235-244).

Dr. Gottfried testified the State requested that the SBCL perform a precommitment
evaluation of Appellant. Pursuant to a contract between MUSC and the State, there is a flat fee
for the evaluation which does not depend on the results of the evaluation. Dr. Gottfried testified
she has conducted evaluations for other parties, including people the State was seeking to commit
as sexually violent predators. (R., pp. 244-245).

For Appellant’s evaluation, Dr. Gottfried reviewed records from the Kershaw County

Sheriff’s Office, the Kershaw County Court of General Sessions, the Kershaw County Detention
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Center, the South Carolina Department of Corrections, the Care House of the PeeDee, the South
Carolina Network of Children’s Advocacy Center, the Metropolitan Children’s Advocacy Center,
the Richland County Sheriff’s Department, the Richland County Magistrate’s Court, the South
Carolina Department of Social Services, and the South Carolina Department of Mental Health.
She stated this is the type of documentation and information typically and reasonably relied on by
experts in the field of sexual offender evaluations, and she relied on those records, her interview
of Appellant and the risk assessments she performed in rendering her opinion. (R., pp. 247-248).

Dr. Gottfried testified that the best predictor of future behavior is a person’s past behavior,
and looking at the person’s past behavior can provide information regarding their risk to reoffend,
including the level of violence and victim characteristics that could be expected if the person did
reoffend. In evaluating Appellant, Dr. Gottfried did not just consider his current and past sexual
functioning, but also considered things relevant to a full range of potential mental abnormalities
and personality disorders. (R., pp. 248-249).

Dr. Gottfried then testified about Appellant’s criminal history, which included some minor
offenses such as breach of trust with fraudulent intent, possession of marijuana, assault and battery
third degree, open container of alcohol, and trespassing. In addition, Appellant had been convicted
of three sexually violent offenses. Dr. Gottfried testified it was necessary to examine the
underlying facts of each offense for diagnostic and risk prediction purposes. (R., pp. 252-254).

On November 10, 2021, Appellant pled guilty to criminal sexual conduct with a minor
victim eleven to fourteen years old, second degree, and was sentenced to ten years’ incarceration,
suspended to four years’ incarceration and five years’ probation, with credit for 811 days time
served. (R., p. 624). Dr. Gottfried testified the facts of this offense that were important to her in

rendering an opinion were that Appellant raped a fourteen year old female stranger after he gave
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her alcohol. He reportedly knew the victim’s sister, and asked the victim’s and sister’s mother if
he could take them skating. Rather than take them skating, Appellant took them to his house to
drink alcohol and smoke marijuana. Although the victim became very intoxicated she recalled
Appellant trying to kiss her and she told him to stop and tried to push him away. Appellant then
pulled the victim’s pants down and vaginally raped her.

Dr. Gottfried testified the fact that Appellant continued the sexual assault after the victim
was distressed and tried to get him to stop was important to her evaluation. When she interviewed
Appellant, he told her that he and the victim had consensual sex, and he was not in his right mind
due to alcohol and marijuana. He stated it was not rape because “there was no weapon” and “he
didn’t hit her with anything or beat her.” (R., pp. 255-257).

Also on November 10, 2021, Appellant pled guilty to criminal sexual conduct with a minor,
third degree, and was sentenced to ten years’ incarceration, suspended to four years’ incarceration
and five years’ probation, with credit for 811 days time served, to be served concurrent with the
sentences imposed on other charges that day. (R., pp. 628-631). According to the records,
Appellant offered the victim, who was a stranger to him, a ride home from a bar, but he took her
to his house instead. The victim reported she was going in and out of consciousness, but when she
woke up at one point, Appellant was sexually assaulting her. She woke up the next morning on
Appellant’s front porch, her shorts were pulled down to her feet and she was covered up with a
tablecloth. She did not report it immediately, when she did report it several months later, a medical
examination revealed a “healed hymenal transection,” and the person conducting the examination
noted a high suspicion of sexual abuse. (R., p. 259).

Dr. Gottfried testified the important facts of this offense were that Appellant raped an

unconscious female who could not consent, and he was out on bond after being arrested for the
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previous offense. Appellant told Dr. Gottfried he met the victim at a club and she spent the night
at his house, but he was 90% sure they did not have sex. He stated he pled guilty because they
were offering him a good deal and he wanted to get on with his life. Dr. Gottfried noted Appellant
told a previous evaluator that he and the victim engaged in consensual sexual acts and her reporting
to the police was in retaliation for him rejecting her several months later. (R., pp. 259-261).

On November 10, 2021, Appellant was also convicted on another charge of criminal sexual
conduct with a minor under sixteen years of age, second degree, and received the same sentence
he received on the two previous convictions, to be served concurrently. (R., pp. 632-635). The
victim was the fifteen year old niece of Appellant’s girlfriend. During a forensic interview, the
victim stated that when her aunt worked nights, Appellant digitally penetrated her vagina causing
pain. He also touched her legs and breasts on several occasions, which made her uncomfortable.
(R., pp. 262-263).

Dr. Gottfried testified there was a clear indication the acts were not consensual because the
victim reported that she repeatedly pushed Appellant’s hand away and she freaked out when it
happened. It was also significant that Appellant was out on bond from the two previous offenses
when he committed this offense. Appellant told Dr. Gottfried that the alleged acts did not happen,
and the allegations were the result of coaching by his girlfriend’s mother because they were trying
to evict the mother from the home. (R., pp. 263-265).

Dr. Gottfried reviewed the evaluation report issued by the court appointed evaluator from
the Department of Mental Health (DMH), who concluded Appellant did not meet the criteria for
civil commitment under the SVPA. She testified there were inconsistencies between what
Appellant told the DMH evaluator and her. As an example, Appellant did not tell the DMH

evaluator about engaging in consensual and asphyxiation sexual activities he described to Dr!
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Gottfried. He also told the DMH evaluator that he did not masturbate at all, but he told Dr.
Gottfried that he masturbates about monthly. Dr. Gottfried testified the biggest difference she
noted was that the DMH evaluator did not diagnose any mental illness and Dr. Gottfried did. (R.,
pp. 265-269).

Dr. Gottfried testified about the battery of testing she does in every evaluation, which
includes self-report via computer questionnaires, physiological testing, and clinical rated
assessments. She uses this battery of testing to look for any symptoms the person might be
experiencing, any personality characteristics, any substance abuse, sexual arousal and sexual
behavior, and to look at their level of risk. These tests are used and reasonably relied on by experts
in the field, and she uses the information obtained through these tests to form her opinions. Dr.
Gottfried stated that given the high stakes nature of sexually violent predator evaluations, she uses
multiple tests to give her multiple data points and allow her to conduct a multi-method assessment,
which assesses the same thing in multiple different ways. (R., pp. 268-269).

Dr. Gottfried then testified about things she found significant about the psychological
aspects of Appellant’s test results, which included being suspicious and distrustful, having a chip
on his shoulder, being cynical and believing others only act in their own interest, generally not
liking people or not wanting to be around them, having some hostility, and holding some grudges
for perceived wrongs done to him. There was indication that Appellant is impatient, he has some
issues with his temper, he is reckless and impulsive, he bores easily, he craves stimulation, and he
might do something impulsive to create excitement in his environment. (R., pp. 270-271).

Appellant described himself in the tests as having really strong opinions, being able to lead
other people, being assertive and direct, and being really optimistic and unwilling to be limited by

his own limitations. Dr. Gottfried testified that others who produced similar test results were often
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self-confident and really focused on successes and achievements. While others might view
Appellant as not sympathetic, Appellant views himself as being really independent, practical and
caring little about what others think of him, but others may see him as really self-important,
overbearing and domineering. (R., p. 271).

Appellant reported problems with drugs and alcohol and having resulting consequences.
On a test that assessed Appellant’s sexual behavior, he denied having sexual thoughts and engaging
in sexual behaviors, but the test results indicated that he was preoccupied with sex and was callous
in the form of either not having empathy for other people or a lack of guilt. There was also an
indication of lifestyle impulsiveness and resistance to rules and supervision, and he scored high on
a scale looking at attitudes of toughness and being really masculine. (R., pp. 271-272).

Dr. Gottfried testified that measuring sexual arousal in this type of evaluation is important
because sexual arousal to illegal sexual behavior is a risk factor for future sex offenses. She stated
that because people undergoing these evaluations are understandably motivated not to be totally
forthcoming about what sexually arouses them, evaluators need a way to objectively measure
sexual arousal in the lab, and the SBCL uses the PPG, which she described as a physiological
measure of male sexual arousal. She then briefly described the PPG test and how it is administered.
She testified the PPG is used pretty widely in general sexual functioning, such as patients
experiencing impotence, erectile dysfunction or some other sexual dysfunction. She stated she is
trained and certified to administer and interpret PPG test results. (R., pp. 272-273).

Dr. Gottfried further testified the PPG has been criticized for a lack of standardization,
which she explained centered around use of the PPG internationally. She stated the PPG is widely
used in Canada, the United Kingdom and Russia where they can use child pornography in their

stimulus sets, but labs in the United States do not have a medical exception to use child
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pornography, and there are on-going efforts to standardize PPG administration between countries,
but it was difficult to get labs to stop using stimuli they have used for many years. (R., pp. 274-
275).

She further testified there have been issues concerning the cut scores used to determine
significant results. MUSC uses a conservative cut score for sexual predator evaluations because
they are high stakes evaluations and the PPG is only one data point among the many data points
she considers, so she would rather risk a false negative than a false positive result. (R., p. 275).

Dr. Gottfried testified she uses the PPG because they need an objective way to measure
what sexually arouses the person being evaluated. Few people will readily admit to deviant sexual
arousal, and it is a risk factor for reoffending if they have such arousal and have acted on it. (R.,
p. 278).

Appellant showed significant arousal to numerous trials in the PPG test, including nine out
of ten trials involving rape or sexual violence. Dr. Gottfried testified this arousal pattern was
consistent with his sexual offenses. He also showed arousal to consenting adult scenarios, which
was compared to his arousal to rape or sexual violence scenarios. When Dr. Gottfried discussed
his PPG results with Appellant, he did not deny the arousal, but first said he had not been aware
of it, then admitted he had been aroused and stated he was shocked by the results and called his
mother to talk to her about the results. (R., pp. 279-281).

Dr. Gottfried also used a clinician scored test that considered characteristics of
psychopathy. While Appellant did not meet the threshold score to be classified as a psychopath,
Dr. Gottfried testified he does have some characteristics associated with psychopathy, including

being grandiose, having an inflated sense of self, superficial charm, low remorse and guilt,
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emotionally shallow, a lack of empathy, callousness, and a failure to accept responsibility for, or
the consequences of, his actions. (R., pp. 281-282).

Dr. Gottfried diagnosed Appellant with other specified paraphilic disorder, specifically
paraphilic coercive disorder. She testified the disorder is characterized by really intense fantasies,
behaviors and/or urges involving coercive sexual acts towards a non-consenting person, and
reflects underlying deviant arousal to forced sex, and is conceived as the sexualizing of power
control and dominance over a non-consenting person. In diagnosing this paraphilic disorder, the
clinician considers whether the person has similar offenses, is the person offending even though
he is in a relationship with a willing and consenting partner, did the offenses occur under
circumstances where there was a high likelihood of being caught, and were most of the person’s
offenses sexual in nature. (R., pp. 284-287).

Dr. Gottfried also considered the existence of a personality disorder because the presence
of personality pathology can increase the risk of future sexual offenses. She testified Appellant
exhibited many traits that are characteristic of narcissistic personality disorder, but he did not meet
the full criteria for that personality disorder, so she diagnosed him with other specified personality
disorder with narcissistic features. She testified:

Based on my records and my evaluations, he has a really grandiose sense of

importance or an over inflated sense of self-importance. He described himself as

being too smart, overqualified to work a job in the prison. He kind of spoke at length

about how other people aren’t as mentally strong as he is. He acknowledged that

other people would call him cocky or arrogant. He spoke at length about how good

he is at fighting about the large sums of money that he made while he was in prison.

I don’t know for sure that he has fantasies of success and accomplishments, but he

described his plan to design video games and then never have to work again.

He demonstrated the belief that he’s special and he can only be understood by other

special, unique people. He reported that others (sic) opinions of him really didn’t

matter to him. He said the only person’s opinion who matters to him is his mom’s
because his mom has gotten a lot farther in life than he has. His sexual offenses
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seem to be really like exploitive of the victims. So what I mean by that is like his
sexual offenses were means to achieve his own outcomes.

He appears really entitled. He doesn’t seem to have a lot of empathy. So for

example, he said that other people told him that he’s not concerned about them or

how they feel. He’s pretty cynical, selfish. And based on all the data that I had, it

seems like this has been a pervasive pattern kind of since adolescence.

Based on all the information she had, Dr. Gottfried concluded that Appellant may not meet all five
of the symptoms for a full narcissistic personality disorder, but he has traits of the disorder. (R.,
pp. 288-291).!

Dr. Gottfried used several risk assessment tools that identify static risk factors for
reoffending that cannot be changed, such as number of convictions, and dynamic risk factors that
can be addressed with treatment, such as sexual deviance. She scored two actuarial risk
assessments that consider static risk factors — the Static-99R and the Static-2002R. Appellant’s
score on the Static-99R, was eight on a scale of minus three to twelve, which was in the well above
average risk to reoffend category with an expected recidivism rate of over fifty percent. Appellant
scored in the 99" percentile of other people scored on that assessment, and his score of eight is
almost seven and a half times the rate of someone with an average score (two). (R., pp. 293-298).

Appellant’s score on the Static-2002R was six on a scale of minus two to thirteen, which
was in the above average category to reoffend sexually, and in the 88" percentile of all people
scored on the Static-2002R, with an expected recidivism rate of approximately thirty-four percent.

Appellant’s score of six was over two and a half times higher than the average risk on the Static-

2002R. (R., p. 298).

'Dr. Gottfried also diagnosed Appellant with alcohol abuse disorder and cannabis use
disorder. (TT, pp. 266-268; R., pp. 291-293).
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Dr. Gottfried used the Sexual Violence Risk 20, Version 2 (SVR-20), which provides
professional judgment guidelines to consider dynamic risk factors that have been identified in the
research studies as being risk factors. The clinician goes through each listed factor and considers
whether or not they are present or absent and how relevant they are to the person being evaluated.
The SVR-20 is a structured way to look at the dynamic risk factors so the clinician does not miss
any factors. (R., p. 299-300).

Dr. Gottfried testified the SVR-20 splits the risk factors into psychosocial adjustments,
sexual offending and future plan risk factors. As to the psychosocial adjustment factors, Dr.
Gottfried testified Appellant exhibited problems with sexual deviation, sexual arousal, coercion,
substance use problems and non-sexual offending, and partial or possible problems with traits of
psychopathy and a history of relationship problems. As to the sexual offending factors, Appellant
exhibited a problem with chronic sexual offending with frequent offenses over a relatively short
period of time, extreme minimization and denial of his sex offenses, and attitudes that condone or
support sex offending. As to the future plans factor, Appellant had a lack of realistic future plans,
and possible or partial problems with having a negative attitude toward intervention because he
did not believe he needs treatment so he will not reoffend. Based on all the information Dr.
Gottfried gathered from the risk assessments, she determined Appellant “has a high number of
static and dynamic risk factors and he represents based on the risk factors alone, a high risk to re-
offend.” (R., pp. 300-301).

Dr. Gottfried testified Appellant’s plan if released was to live with his mother, and he told
Dr. Gottfried he was not concerned about money because he made a lot of money while
incarcerated and he wanted to go to school and create video games. Dr. Gottfried stated

Appellant’s plans were not realistic given his level of risk because he had not received any
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treatment for his paraphilic disorder or his personality disorder. She testified Appellant does not
have good insight into the factors that made him offend, or a realistic strategy to prevent
reoffending. He told Dr. Gottfried during the interview that his risk to reoffend was essentially
non-existent, which she stated was unrealistic because no one’s risk is non-existent. Appellant
could not identify moods or situations that would increase his risk to reoffend, and when pushed
to say how he was going to prevent reoffending, he told Dr. Gottfried that he just needed to not be
drinking alcohol when he is around other people, and then said he would not drink alcohol at all
or only drink alcohol when he is alone. Dr. Gottfried testified this was unrealistic because
Appellant was found to be under the influence of alcohol while he was incarcerated, which
indicated he could not even limit his alcohol use when in a controlled setting. (R., pp. 301-602).

Dr. Gottfried testified that alcohol did not make someone commit a sexual offense, but if
Appellant said that alcohol was what caused him to offend and he is still drinking alcohol, it was
an issue. In addition, during her evaluation and the previous evaluation, Appellant minimized his
sexual thoughts, fantasies and behaviors, and said he was just going to suppress it, which is not
realistic. Dr. Gottfried stated that without treatment for both disorders Appellant “represents a
high risk and that’s unrealistic with his plans.” (R., pp. 302-303).

Dr. Gottfried opined to a reasonable degree of psychological certainty that Appellant’s
paraphilic coercive disorder and other specified personality disorder affects his volitional control
to the extent that he is predisposed to commit acts of sexual violence because he acted on his
arousal to rape and his personality characteristic relate to feeling entitled to engage in the sexual
acts. When considered with his multiple dynamic risk factors and his lack of treatment, she stated
the interplay of those factors affects his ability to stop himself and makes him more likely than not

to reoffend sexually. She further opined that without treatment, Appellant was a menace to the
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health and safety of others if not confined in a secure facility for long term control, care and
treatment. (R., pp. 303-305).

DMH Evaluator

The DMH evaluator testified that she reviewed all the records related to Appellant’s
criminal offenses, had him complete a personality test, interviewed him and completed the Static-
99R and Static-2002R risk assessments. She stated the scores she had for the risk assessments
were the same scores Dr. Gottfried had, and the only real difference between her opinion and Dr.
Gottfried’s opinion was that she did not diagnose Appellant with either a mental abnormality or
personality disorder. She also testified she did not use the PPG because based on her review of
the literature, the PPG was not standardized or reliable because different labs do it differently. (R.,
pp. 402, 416-393).

On cross-examination, the DMH evaluator acknowledged that some past DMH evaluators
have used the PPG, and that some research literature described the PPG as an objective measure
of male sexual arousal. She also acknowledged that Appellant’s sex offense history spanned more
than six months, that he reoffended twice while out on bond from sex offense arrests and facing
significant consequences, that he offended while he had an available adult partner, and that there
was evidence he continued assaulting at least two of his victims in spite of them telling him to stop
and being in distress during the sexual assault. She further acknowledged that at the time she did
her evaluation, she was unaware that Appellant was disciplined in prison for being under the
influence of alcohol (which occurred prior to her evaluation), and that he got into a fight at the
detention center while awaiting trial. (R., pp. 450-503).

The jury found beyond a reasonable doubt that Appellant is a sexually violent predator as

defined by the SVPA. This appeal followed.
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After the appeal was filed, the case was remanded to the circuit court to afford Judge Coble
the opportunity to issue the written order he intended to issue memorializing his verbal ruling
regarding admissibility of the PPG. The filed Order noted the trial court’s gatekeeping function
to make a preliminary assessment of evidence admissibility in the face of a challenge to a particular
type of evidence, and set out the legal standards for the admissibility of evidence, particularly
scientific evidence. (R., pp. 617-619).

The Order then set forth Judge Coble’s findings of fact, which were consistent with his oral
findings. He discussed the history of the PPG and noted it has been used in a variety of contexts
since it was developed in the 1950s, including uses in medical fields other than psychology, and
the system used in the SBCL is approved by the Food and Drug Administration to measure “‘penile
tumescence in response to visual and auditory stimuli,”” which “‘can later be combined with
standard psychological testing procedures to assist clinicians with their assessment and treatment
of sexual offenders.”” Based on the testimony and evidence, Judge Coble found that the PPG
system reliably measures blood flow to the penis. (R., pp. 619-620).

Judge Coble then examined the combination of physical and physiological aspects of the
PPG in connection with “the thought and connections from the brain to the blood flow and how
that is measured.” He reviewed the Court’s exhibits entered during the hearing, which included
peer-reviewed articles Dr. Gottfried testified she relied on as the basis for why she conducts a PPG
and why she believes it is reliable and valid. He noted the articles go through PPG and sexual
behavior assessment based on different types of situations, and discuss how the PPG works and its
connection with a sex evaluation, pre-commitment or treatment. He found that “the general
science seems to be sound that you can study the PPG and its relation with sexual evaluation and

the physiological changes that the machine records.” Based on the testimony and evidence
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presented, Judge Coble found that “the physical machine works based on science and it is reliable,”
and “the science of studying the psychological connection between thoughts of a potential offender
or a patient and the machine is based on peer-reviewed articles that the PPG is reliable, it has been
tested, and it has been studied for many years through many different peer-reviewed articles.” (R.,
p. 620).

As to the prior application of the PPG, Judge Coble noted there is an issue of
standardization, specifically between countries, and different stimulus sets are used. He found that
between 50-100 labs have purchased the Limestone PPG system, and multiple sexually violent
predator treatment programs around the country have purchased that system as well. Judge Coble
discussed his questions to Dr. Gottfried regarding the scientific method she uses to choose stimulus
sets. He noted Dr. Gottfried’s testimony that in assessing an offender’s arousal, she looks at sexual
arousal to consenting adults and stimulus sets that match the offender’s victim or offense
characteristics from the offender’s sexual conviction, and when interpreting the data, she compares
the person within themselves, i.e., comparing the offender’s level of arousal to consenting adults
against their level of arousal to abusive, non-consensual trials. He also noted that in response to
his inquiry regarding how the trials are developed to show arousal, Dr. Gottfried testified that
except for neutral trials, all the PPG trials describe sexual situations, and the only variation is the
level of coercion or violence, the gender and the age, and they all involve sexual assault or
consenting sexual experiences. Judge Coble found that the underlying science of the different
stimulus sets used in different places and as scientifically conducted by Dr. Gottfried for each
person is standardized. (R., pp. 620-621).

Judge Coble discussed Dr. Gottfried’s extensive testimony regarding the quality control

procedures used in the MUSC lab, and the MUSC PPG administration instructions manual is used
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to ensure the PPG is done properly. He noted that Dr. Gottfried testified every PPG performed in
the lab is administered in the same way, including calibrating the strain gauge at least three times
before the system even allows the PPG to begin. He further noted Dr. Gottfried’s testimony
regarding the lab’s countermeasures to ensure the person is not manipulating the test. Judge Coble
found that the checklist created by MUSC shows there are quality control procedures used in
administration of the PPG. (R., p. 621).

As to the consistency of the method with recognized laws and procedures, Judge Coble
noted Dr. Gottfried’s testimony that any test has a cut score to determine what is a significant
result, and her explanation that the MUSC uses a conservative cut score to indicate a clinical
significant arousal because the PPG is just one data point she uses in her evaluations, and she
would rather miss someone on the PPG (false negative) than say the person has arousal when the
person did not actually have that arousal. He further noted her testimony that different labs may
use different cut scores because a lower cut score may be significant for a person in treatment
because it showed a change on a specific treatment target.

Judge Coble noted that in response to his questions regarding what data points she uses
other than the PPG, Dr. Gottfried testified she administers a battery of psychological tests looking
at psychopathology, symptoms of mental illness, and personality functions. He further noted Dr.
Gottfried gives a lengthy sexual behavior questionnaire and performs a clinical interview, during
which she asks the person about their entire history and their sexual history. She also looks at the
victim’s description of the offense and all the official reported information, and asks the person
for their version of what happened during the offense and what they were aroused by, as well as

what the person was aroused by in the lab on the day of testing. Judge Coble found it was
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“important to the assessment that the PPG results are only one data point among many Dr.
Gottfried uses in making her assessment.” (R., pp. 621-622).

Regarding the probative value of the PPG evidence versus its prejudicial effect, Judge
Coble found that the statute required the State to prove Appellant had a mental abnormality or
personality disorder that made him a risk to reoffend sexually if not confined for treatment, and
noted the State’s argument that the PPG evidence would assist the jury in understanding Dr.
Gottfried’s sexual deviancy diagnosis and the importance of the fact that Appellant’s PPG test
results were identical to his criminal sexual offending history. Judge Coble further noted Dr.
Gottfried’s testimony that the chapter from a clinical handbook entered as Court’s Exhibit 5,
indicated that “‘deviant sexual arousal has been found by multiple researchers to be a significant
predictor of sexual offense recidivism.’” Judge Coble found that the PPG evidence was “extremely
probative because it goes to the underlying elements the State must prove, and the probative value
is not substantially outweighed by the prejudicial effect.” (R., p. 622).

Based on his findings of fact, Dr. Gottfried’s expert testimony, the Court’s Exhibits
submitted by the State, and the extensive arguments of counsel, Judge Coble concluded that as
required by case law, the State provided the court with a factual and scientific basis of the PPG.
He further concluded that the underlying science of the PPG is reliable for purposes of Rule 702,
SCRE, and the State had carried its burden of demonstrating the high probative value of the PPG
evidence as it related to the underlying elements that the State must prove to civilly commit

someone under the SVPA, and therefore, the PPG evidence was admissible. (R., pp. 622)
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STANDARD OF REVIEW

“The admission or exclusion of evidence is a matter within the trial court's sound discretion,
and an appellate court may only disturb a ruling admitting or excluding evidence upon a showing

of a manifest abuse of discretion accompanied by probable prejudice.” State v. Jackson, 384 S.C.

29, 681 S.E.2d 17, 19 (Ct. App. 2009). “‘The qualification of an expert witness and the
admissibility of the expert's testimony are matters within the trial court's sound discretion.”” State
v. Prather, 429 S.C. 583, 840 S.E.2d 551, 559 (2020) (quoting State v. Chavis, 412 S.C. 101, 771
S.E.2d 336, 338 [2015]). ““A trial court's decision to admit or exclude expert testimony will not
be reversed absent a prejudicial abuse of discretion,”” which “‘occurs when the conclusions of the
[trial] court are either controlled by an error of law or are based on unsupported factual

conclusions.’” Id. (alteration in original). See also, State v. Wallace, 440 S.C. 537, 892 S.E.2d

301, 307 (2023) (appellate courts will not reverse a trial court’s ruling on evidentiary issues unless
the trial court did not act within the discretion granted to trial courts).

Appellate courts review Rule 403 rulings pursuant to an abuse of discretion standard and
give great deference to the trial court. Lee v. Bunch, 373 S.C. 654, 647 S.E.2d 197, 199 (2007).
A trial court’s decision regarding the comparative probative value and prejudicial effect of
evidence should only be reversed in exceptional circumstances. Johnson v. Horry County Solid
Waste Auth., 389 S.C. 528, 698 S.E.2d 835, 838 (Ct. App. 2010); State v. Lyles, 379 S.C. 328,
665 S.E.2d 201, 207 (Ct. App. 2008) (“If judicial self-restraint is ever desirable, it is when a Rule

403 analysis of a trial court is reviewed by an appellate court.”).
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ARGUMENT

Appellant asserts Judge Coble erred in admitting the PPG evidence because the PPG is
“neither standardized nor reliable.” Noticeably absent from Appellant’s brief is any in-depth
discussion or analysis regarding the extensive and undisputed expert pretrial testimony Judge
Coble heard from Dr. Gottfried regarding PPG testing reliability, including current and on-going
research, peer-reviewed articles and presentations, and her training on the operation of the PPG
test system and interpretation of PPG test results.? More notable is the lack of any reference or
discussion, other than a short footnote, to Judge Coble’s thorough and detailed order
acknowledging his role as gatekeeper of admissible evidence and setting out his findings as to each
relevant factor he was required to consider before admitting scientific evidence.

The absence of substantive argument regarding the pretrial testimony on which Judge
Coble relied, and the written memorialization of his PPG verbal ruling, is telling, and the reason
is simple. Appellant cannot legitimately argue that Judge Coble’s ruling is not supported by the
evidence, which is the focus of appellate review.

A. Pretrial Hearing

As set forth in detail above, Dr. Gottfried testified at the pretrial hearing about her first-
hand training and experience, multiple research studies and publications regarding the reliability

of the PPG test, the DSM-5 reference to the PPG test, and her active participation in on-going

Yo ¢

2By way of footnote, Appellant infers some nefarious purpose behind the State’s “pattern”
of using Dr. Gottfried as an expert in SVPA cases. (Brief of Appellant, p. 3, n. 4). The true reason
the State uses Dr. Gottfried can be found by simply looking at her credentials, the thoroughness of
her evaluations and her integrity in presenting her opinions. In addition, the State has used other
experts in SVPA cases, including Dr. Geoff McKee and Dr. Donna Maddox, and has
communicated with another psychologist about serving as an expert for the State. The pool of
potential experts in South Carolina for SVPA cases is small, so choices are limited, and the State
wants a qualified expert in these cases.
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national and international studies and scientific presentations regarding PPG testing and the
stimulus sets used in the PPG test. Based on her testimony, Judge Coble qualified Dr. Gottfried as
an expert in the field of PPG technology. Dr. Gottfried then testified in depth regarding the SBCL
protocols and quality control procedures used in every PPG test the lab conducts. (R. pp. 94-179).
In addition to Dr. Gottfried’s testimony, the State submitted multiple exhibits at the pretrial hearing
that supported her testimony regarding the general acceptance of the PPG for sex offender
evaluations and treatment, and the extensive SBCL quality control procedures for all PPG tests
performed there. (R., pp. 636-681).

It is clear from the record that Judge Coble paid very close attention to the testimony and
evidence presented during the pretrial hearing, and he specifically questioned Dr. Gottfried about
“a standard procedure scientifically for choosing stimuli,” the scientific method used to determine
what aroused the person, what other data points Dr. Gottfried considered in her evaluations, and
how the PPG factored into treatment. (R., pp. 175-179). Judge Coble’s active involvement in the
pretrial hearing and the discussion in his written order make it clear he recognized, and took very
seriously, his role as gatekeeper and the factors he had to consider in ruling on the admissibility of
PPG evidence.

Rather than address the substance of Dr. Gottfried’s pre-trial testimony regarding PPG
reliability and how she uses it in the sex offender evaluations she conducts, Appellant cherry-picks
Dr. Gottfried’s testimony and takes her statements out of context. For instance, he asserts Dr.
Gottfried’s testimony included “acknowledgments about the lack of standardization over the
stimuli set used (Real Child Voices, the Marshall set, and actual pornographic material) and the
cut scores to indicate medically significant signs of arousal.” (App. Br., p. 10). Read in context,

however, Dr. Gottfried’s discussion of the lack of standardization went to the international
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problems with other countries and the difficulty getting those countries to change what they have
been doing for a long time. As to the cut scores, Dr. Gottfried explained what cut score MUSC
uses and why, and testified about on-going efforts to reach an agreement on what cut scores to use
for various types of evaluations and treatment. (R., pp 125-127). The fact that experts use different
cut scores to determine significant results on any test does not render the underlying science behind
the test itself unreliable, and it is something that can be addressed on cross-examination.

Appellant also asserts Dr. Gottfried “acknowledged problems regarding lack of expected
arousal response.” Read in context, she stated that was a “criticism” of the PPG, and she did not
say it was a “problem.” She then explained as an example that someone who molested children
may not show arousal in the lab because they offended against the children for some reason other
than sexual arousal, and stated “that makes sense to me.” (R., p. 12). In short, Dr. Gottfried does
not believe the “expected arousal” criticism is legitimate, and she explained her reasoning.

Appellant next asserts that Dr. Gottfried “acknowledged there are no studies on the efficacy
of the PPG for pre-commitment evaluations on those have (sic) have coercive paraphilic disorder,”
which he claims, “is related to the fact that most of the research related to PPG testing involves
arousal to minor children and pedophilia.” Again, Appellant’s assertion, for which he cites one
page in the transcript, lacks crucial context.

In response to a question about publications specifically concerning use of the PPG in
sexual predator precommitment cases, Dr. Gottfried testified

[T]here are some studies looking at SVP, pre-commitment, but the literature on the

SVP pre-commitment, that’s not typically the sample that they’re using in these

research studies. So there are studies on here looking at people who are aroused by

rape that have nothing to do with children, but without looking through it, I’m pretty

confident that there’s not going to be one that’s dealing specifically with pre-
commitment SVP evaluations.
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(R., pp. 141-142). When asked if the RCV dealt “in large part” with children, Dr. Gottfried
testified that the RCV set “includes rape of adult women, children, teenagers,” and it “has sets
concerning things other than children.” She further testified that the PPG has been used for risk
assessment and tested in a variety of settings, and then referred to the SVP Clinical Handbook
chapter that specifically discussed the value and use of the PPG in SVP precommitment
evaluations. (R., pp. 142-144, 657-663). The fact that there may not be any published articles
about a study specifically involving the use of the PPG in SVP pre-commitment evaluations is a
red herring. It goes without saying that the pool of subjects for such a study would be limited, and
the PPG’s reliability does not depend on whether it has been researched in a particular type of
case.

As to the issue of whether most of the research regarding the PPG dealt with pedophiles,
Dr. Gottfried testified that articles by certain authors (Rice and Harris) “were about men who
offended against adult women,” and the PPG is “definitely used in men who have offended against
children, but not exclusively.” She further testified that “there are a number of publications
looking at men who offended against adults and never had a detected victim that was a child.” (R.,
p. 147).

Appellant then asserts that Dr. Gottfried “acknowledged the problems with admission of
PPG test results in court.” When asked if the PPG was recognized as a valid way to determine
sexual predator status across the United States, Dr. Gottfried testified “it varies across
jurisdictions,” and “the appeals court cases have been mixed.” She also stated that the PPG is
regularly used for dangerous offender proceedings in Canada and the United Kingdom has no

issues getting it admitted in court. (R., pp. 144).
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Appellant further asserts Dr. Gottfried “noted that most SVP evaluators responding to
surveys did not use the PPG.” The context of iler testimony on this issue is critical. When
questioned about an article about a survey about the respondents’ use of the PPG in sexual predator
evaluations and concluding most of the respondents did not use it, Dr. Gottfried stated she was
familiar with the article, it was from 2007, and “was a survey of forty-one people who said they
conducted SVP evaluations.” In short, the article was based on one outdated survey of a limited
number of people who claimed they conducted sexual predator evaluations.® Appellant did not
offer a more up-to-date publication at trial, and has not cited one for this Court.

In his final cherry-picked reference to Dr. Gottfried’s pretrial testimony, Appellant asserts
Dr. Gottfried “acknowledged there were no control group studies outside of pedophilia on the
efficacy of the PPG,” but she made no such acknowledgement. Rather, she described the way
control groups are formulated, and specifically described the research studies she has conducted
comparing different groups of people, including people who have raped adults versus molested
children, and a study comparing the RCV and Marshall sets to another type of test for sexual
arousal. She also testified that the person being tested is clinically his own control group because
his arousal to various deviant trials is compared to his arousal to consenting adults and neutral
stimulus. (R., pp. 166-171).

After glossing over the extensive pretrial evidence and ruling, Appellant engages in a
completely irrelevant discussion of historic case law regarding the admissibility of forensic
interviewer evidence to bolster the testimony of a minor, whi