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STATEMENT OF THE CASE 

Much of the followmg procedural hIstOry comes duectly from the Master m Eqmty's 

Order of Apnl 13, 2010 that IS the subject of thIS appeal wIth changes to the Appellate 

deslgnatlOns of the partIes, addltlOns of references to the record and some mmor edIts 

Record (R) p 13 

Appellant brought the mstant smt by a Complamt dated May 15, 2007 I R p 40 

The Complamt alleged that htIgatlOn was commenced m the year 1969 between the State, 

Appellant Yelsen and a thIrd party, Dajon Realty, after the Corps of Engmeers obtamed 

permlsslOn from the State to depOSIt dredgmg spOlls onto the tidelands Immediately adjacent 

to the hIghland owned by Appellant on Morns Island State v Yelsen Land Company Inc, 

265 S C 78,216 S E 2d 876 (1975) (Yelsen 1) Appellant alleged that the dredgmg depOSIts 

have contmued smce the Yelsen I htlgatlOn "wIth the effect that new hIghland has been 

created by accretlOn or otherwIse ImmedIately adjacent to and contiguous WIth the hIghland 

owned by PlamtIff" Appellant asked for a declaratory judgment that It owns all hIghland 

created by such dredgmg depOSIts adjacent to and contiguous WIth ItS property pursuant to 

ItS alleged legal nght to all accretlOns of hIghland adjacent to ItS property The State filed 

an Answer m response to the Complamt R p 43 

Subsequently, the Ports Authonty moved to mtervene m the smt because of ItS 

mterest m the property at Issue R p 48 Appellant moved to amend ItS complamt to 

mclude the Ports Authonty as a Defendant and to mclude new allegatlOns R p 83 The 

Appellant reverses the order of the partIes m the captlOn, hstmg Itself m the 
sectlOn normally reserved for the Defendant 
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State objected to the MotIon to Amend because the State contended that It addressed Issues 

decIded m Yelsen I, but the Court granted the MotIon and ruled that It resolved the MotIon 

to Intervene R p 9 (Order, July I, 2009), P 95 (Return to MotIon to Amend) 

The Amended Complamt added a new Fust Cause of ActlOn that the State had no 

mterest m the dredgmg spOlls structure because It transferred tItle to the Ports AuthOrIty In 

1967, and added a Second Cause of ActIOn that Appellant's tItle to the SIte was paramount 

as to the Ports AuthOrIty because of a prIor sovereIgn grant R p 107 The cause of actlOn 

m the ongmal complamt for acqUlsitIon ofthe property by accretlOn became the ThIrd Cause 

of ActlOn m the Amended Complamt 

In theIr Answer to the Amended Complamt, the Respondents alleged that they both 

have legal mterests m the property at Issue, that res JudICata and collateral estoppel barred 

Appellant from raIsmg any Issues that were or could have been deCIded m Yelsen I, and that 

the doctnne of accretlOn dId not apply to the property at Issue or defeat the mterests of the 

Appellants In that property R pIlI (Answer to Amended Complamt, July 31, 2009) 

Respondents moved for partIal summary Judgment as to Appellant's FIrst and Second 

Causes of ActIon because they mvolve Issues that were or could have been deCIded m earher 

htIgatlOn, Yelsen I R pp 130-154 (MotIon and ExhIbIts, August 21,2009) The Court held 

a heanng regardmg thIS motIon m September 2009, but dId not rule on the motlOn untIl the 

trIal date R p 15 (Order, Apnl13, 2010, p 3) Before tnal, the State moved to amend Its 

answer to add addItIonal defenses, and the Court granted the MotIon R p 15 (Order, p 3) 

The Amended Answer IS dated December 11, 2009 R P 203 

At tnal, the CircUlt Court granted summary Judgment to the Respondents on all 

causes ofactlOn mcludmg the thIrd cause of actIOn R p 13(Order, pI), P 259,112 - P 
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260, I 8 Court allowed Appellant to proffer Its eVIdence by narratIve or by placmg the 

wItnesses on the stand Appellant decIded to present the hve testImony of Its wItnesses and 

to offer theIr exhIbIts At the end of the Appellant's presentatIOn of wItnesses and exhIbIts, 

the Respondents renewed theIr MotIon for Summary Judgment and also moved for a 

DIrected VerdIct, to the extent necessary R p 374,11 9 - 12 ThIs Court agam stated that 

It was grantmg summary Judgment findmg thIS matter was determmed as a questIOn oflaw 

R p 379,11 9 - 21 

Appellant filed a MotIon to Alter or Amend dated May 26, 2010 R P 215 The 

State filed a letter Return m oppOSItIon to the MotIon R p 219 The court demed the 

MotIon by Order dated June 4, 2010 R P 36 

Appellant served and filed a NotIce of Appeal of the Apnl and June Orders 

STATEMENT OF FACTS 

Much of the followmg factual background comes dIrectly from the Master m 

EqUIty'S Order of Apnl13, 2010, wIth mmor edIts, CItatIOns to the Record and Appellate 

nammg of the partIes R pp 16 - 18 ThIS background pnmanly comes from the Yelsen 

I decIsIon 

Under legIslatIOn datmg from 1942 and now codIfied as S C Code Ann §54-3-170 

(1992), the Ports Authonty filed notIce WIth the Secretary of State on December 21, 1967, 

that It had taken 703 5 acres of State owned marsh for a spOil dIsposal SIte on Morns Island 

for dredgmg m Charleston Harbor See R pp 133 and 134 (Defendants' MSJ ExhIbItS, pp 

4 & 5 (letters to and from the Secretary of State)) The Ports Authonty granted spOils 

easements to the property to the Umted States Army Corps of Engmeers See 1967 and 
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1992 easements R pp 135-146 (Defs' MSJ Exs) The 1992 easement mcludes a drawmg 

of an over 600 acre dIsposal area 

The State brought smt m 1969 contendmg that It owned all tIdelands adjacent to 

Morns Island R vol 2, p 452 (Instant Defendants' ExhIbIt 10, Record, Yelsen I p 3, 

Complamt) Yelsen I Defendants Yelsen Land Co and Dajon Realty, Co alleged m theIr 

Answer that they owned title to Morns Island by VIrtue of an 1818 grant from the State and 

a 1790 act of the legIslature R vol 2, p 454 (Yelsen I, Record, pp 6 and 7) TheIr 

Counterclaim alleged trespass by the State and others such as the Corps of Engmeers by 

means mcludmg "the erectIOn of a dyke around a substantial portIOn of Morns Island" and 

deposItmg dredgmg spoIl R vol 2, p 455 (Yelsen I, Record, p 8) Therefore, at the time 

of the Yelsen IhtIgatIOn, mstant Appellant Yelsen was well aware of the constructIOn of the 

dIsposal sIte 

At tnal m Apnl 1972, attorney WIlham Vaughan testIfied that he exammed tItle for 

the Ports Authonty because the Corps of Eng meers requested the Authonty, as the agent for 

the State, to acqmre thIS property for the Corps R vol 2, pp 452 and 458 (Yelsen I, Record, 

pp 2 and 15) Mr Vaughan referred to the hIgh land on Morns as mcludmg Cummmgs 

Pomt, and the beach along the shore "such of It as IS high" R P 463 (Yelsen I, Rec, p 

24) He testified that the area to the west of the hIgh land was "where the spoIl area IS now 

ThiS IS former marsh land bemg filled m" R vol 2, P 463 (Yelsen I, Rec ,p 24) 

St Elmo (Speedy) Felkel was an officer m both the Yelsen and Dajon compames at 

the time oftnal R vol 2, pp 460,471 and 474 (Yelsen I Rec, pp 18,41 and 46) Mr 

Felkel testified m that proceedmg that he had not made any effort to ascertam the "high tide" 

on Morns Island R vol 2, p 471 (Yelsen I, Rec ,p 41) Counsel for the State m Yelsen 
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I, stated as follows "we have never clanned the hIgh land and stIll don't claIm the hIgh land, 

but we have always asserted claim to the tIdelands and marsh areas and we have done It as 

late as 1956 and we certaInly dId It In 1967 when we put that spOIl area In there between 

1967 and 1970 The state has asserted ItS nghts to the entIre area" R vol 2 pp 484 and 

485 (Def Ex 10, Yelsen I, Rec ,p 67, see also, p 68) Therefore, the State asserted ItS 

claim to the entire spoIls area In Yelsen I ThIS claim of the State to the entire spOIls 

structure IS also made clear by the State's Bnef on appeal In Yelsen I whIch stated that 

"Felkel [the Yelsen officer] stated that he wIshed to 'develop' the tIdelands IncludIng the S C 

State Ports Authonty spOIl area" R vol 2, p 505 (Def Ex 11, at pp 6 and 7 ofBnef) 

The Jury returned a verdIct for the State In Yelsen I The tnal judge demed Yelsen's 

and Dajon's MotIons for a Judgment NotwIthstandIng the VerdIct and a New Tnal on 

December 3, 1973 R vol 2, p 452 (Yelsen I, Rec ,p 2) On appeal, the Supreme Court 

found that a 1790 grant to the Umted States government under whIch Yelsen and Dajon 

claImed dId not Include land below mean hIgh water and that those partIes could not connect 

theIr Interest to an 1818 grant to Joseph Maillard Yelsen I supra 216 S E 2d 876 The 

Court ruled that "Yelsen has completely faIled to establIsh ItS claIm to the tidelands In 

questIOn "Id Contrary to Appellant's argument In the Instant case, the Supreme Court In 

Yelsen I dId not hold that Instant Appellant and Dajon owned the hIgh ground of Morns 

Island Instead, the Court noted that the State had conceded theIr ownershIp of the hIghlands 

compnsIng MorrIS Island, and that all that was at Issue were the claims of the partIes to the 

adjacent tidelands As noted above, the State's conceSSIOn In Yelsen I that Yelsen owned the 

hIgh ground dId not Include the spOIls structure 
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ARGUMENT 

I 

RES JUDICATA AND COLLATERAL ESTOPPEL BAR THIS ACTION 

Much of the followmg argument comes dIrectly from the CIrCUIt Court's Apnl, 2010 

Order wIth the partIes referenced by theIr Appellate desIgnatIOns See note 2, Infra 

References to the Record have been added as have some addItIonal cItatIOns and pomts 

regardmg Appellant's arguments 

A 

Res Judicata bars all causes of actIOn 

As to both of the Respondents, Appellant IS barred by res JudIcata from lItIgatmg any 

Issues lItIgated and decIded m State v Yelsen (Yelsen /) or any Issues that mIght have been 

raIsed m Yelsen I mcludmg, but not lImIted to, the State's legal mterest m the property at 

Issue, the Ports Authonty's legal mterest m that property, the applIcabIlIty of any sovereIgn 

grants to that property, the Appellant's faIlure to establIsh ItS ownershIp of the property and 

any claIms of accretIOn These Issues encompass all causes of actIOn III thIS case, and they 

are all barred by res JudICata 

"When claIms ansmg out of a partIcular transactIOn or occurrence are adjudIcated, 

res JudIcata bars the partIes to that SUIt from bnngmg subsequent actIOns on eIther the 

adjudIcated Issues or any Issues that mIght have been raIsed m the first SUIt" Judy v Judy, 

383 SCI, 677 S E 2d 213 (Ct App, 2009), cert granted, May 28,2010, [see also Plott 

v Justm Ent, 374 S C 504,511,649 S E 2d 92, 95 (Ct App 2007) Plum Creek Dev Co 

v City a/Conway 334 S C 30,34,512 S E 2d 106, 109 (1999)] OwnershIp claIms as to 

the property at Issue were adjudIcated m Yelsen I and res JudIcata bars theIr reconSIderatIOn 
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here Any partIcular Issues regardmg the effect of the transfer of an mterest m the property 

from the State to the Ports Authonty pursuant to §54-3-170 "mIght have been raised m" 

Yelsen I because the Record shows that the Appellant was aware of the Ports Authonty's 

mterest III the property at the tIme of Yelsen I See also, Part C, mfra Therefore, Yelsen, 

who was a party to both the past and present SUItS, IS barred from raIsmg these Issues m the 

mstant Yelsen II SUIt 

Res JudIcata apphes to partIes m pnvity WIth those m the pnor htIgatIOn Pye v 

Aycock, 325 S C 426, 480 S E 2d 455 (Ct App, 1997) Certamly, the Ports Authonty IS m 

pnvity WIth the State as an mstrumentahty of the State and as a successor to the State's 

mterests under §54-3-170 as to the tItle Issue m thIS case 

Although Appellant asserts that the State and the Ports Authonty are not m pnvity 

because they are claImmg ownershIp based upon dIfferent sets of facts, thIS assertIOn IS not 

correct The property claIms of the State and the Ports Authonty are denved from the same 

sources m that the Ports Authonty's mterest was conveyed by the State, and the State retams 

an mterest m the property as dIscussed mfra "The term pnvity when apphed to aJudgment 

or decree, means one so IdentIfied m mterest wIth another that he represents the same legal 

nght " Rlchburg v Baughman 290 S C 431,434, 351 S E 2d 164, 166 (1986) The State 

and the Ports Authonty are m pnvity under thIS rule as to the mstant case because they each 

have a legal mterest m the same property denved from the same source Accordmgly, res 

JudIcata bars the mstant Appellant Yelsen from rehtIgatmg the tItle Issues determmed m 

Yelsen I, mcludmg but not hmited to the apphcabIhty of any grants 2 

ThIS paragraph IS responsIve to Appellant's bnef and was not m the ongmal 
order 

7 



Appellant contends that Yelsen I was hmlted to "tIdelands" and that the Court dId not 

hold that the State owned any hIghland on Morns Island Appellant appears to suggest that 

Yelsen I dId not adjudIcate ownershIp of the spOIls structure or that If the Court dId do so, 

It now owns the structure due to dredgmg and fillmg The ownershIp Issues as to the 

structure are barred because they were raised or could have been raised m Yelsen I See 

mfra As noted above, the State's conceSSIOn of ownershIp of hIghlands dId not mclude the 

structure, and Appellant Yelsen was well aware of the constructIOn of the spOIls dIsposal 

structure gomg on dUrIng Yelsen I Appellant Yelsen specIfically counterclaimed m Yelsen 

I for trespass due to the constructIOn of the dIke and the deposIt of dredgmg spOIl 

Therefore, these accretIOn Issues m the ThIrd Cause of ActIon m the mstant smt are barred 

by res JudIcata as are the FIrst and Second Causes of ActIOn 3 

B 

Collateral estoppel bars all causes of actIon as to the State 

As stated m Judy supra, 677 S E 2d at 217 

Collateral estoppel, or Issue preclusIOn, prohIbItS a court from 
adJudicatmg an Issue that was "actually htIgated and determmed by a vahd 
and final Judgment" m a prIor smt Zurcher v Bilton, 379 S C 132, 135,666 
S E 2d 224, 226 (2008) Collateral estoppel apphes to specIfic Issues, 
regardless of whether the claims m the first and subsequent smts are the 
same Id It appbes only If "the precluded party has had a full and faIr 
opportumty to htIgate the Issue m the first actIOn" Id 

See also Plott supra 

ThIS paragraph contams arguments m addItIon to those m the correspondmg 
paragraph m the Order 
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CertaInly, the Issue of ownershIp was lItIgated and finally determIned In Yelsen J 

Appellant had a full and fmr opportumty to lItIgate the Issue In that actIOn AccordIngly, 

Appellant IS collaterally estopped from lItIgatIng thIS Issue now That the Issue of the effect 

of the §54-3-170 transfers was not specIfically addressed In Yelsen J IS of no consequence 

because the Court determIned that the State owned the property State ownershIp was 

decIded In Yelsen J, and the State still retaInS an Interest In the Property Therefore, the Fust 

Cause of ActIOn was determIned 

The Second Cause of ActIOn regardIng the applIcabIlIty of a grant to the Ports 

AuthOrIty's Interests IS also barred CertaInly, the Issue of whether a sovereIgn grant applIes 

to the property In questIOn was lItIgated and finally determIned In Yelsen J As dIscussed 

supra, the Ports AuthOrIty IS In prIVIty as to the State, but not even PrIVIty IS reqUIred now 

for the applIcatIOn of collateral estoppel when, as here, the Appellant had a full and faIr 

opportumty to lItIgate the Issue Doe v Doe, 346 S C 145,551 S E 2d 257 (2001) 

The Thud Cause of ActIOn also may be barred by collateral estoppel Although 

Yelsen dId not speCIfically allege tItle by accretIon In Yelsen J, Yelsen counterclmmed on 

the baSIS of the constructIOn of the dIsposal structure and the depOSIt of dredgIng spOIl, and 

the Court found that It failed to establIsh tItle Appellant certaInly had a full and fmr 

opportumty to lItIgate ownershIp as to those matters yet failed to establIsh tItle Even, If thIS 

ThIrd Cause of ActIOn were not barred by collateral estoppel, It clearly IS barred by res 

JudIcata 
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c 

ReexammatIOn of Yelsen I Issues IS not permitted by either the transfer of an 
Interest In the property to the State Ports Authority or by the InterventIOn of the 

Authority 

Appellant claims that the transfer of an mterest m the property from the State to the 

Ports Authonty relmqUIshed all State mterest m the property and that the addItIon of the 

Ports Authonty to thIS htigatIOn Waives the res JudIcata and collateral estoppel defenses 

These arguments are clearly wrong The State retams an mterest m the property, and the 

mterventIOn of the Ports Authonty on ItS own motIOn dId not Waive the defenses of the State 

or the Authonty 

The transfer of an mterest m the property to the Ports Authonty preceded Yelsen 1 

and was made pursuant to legIslatIOn datmg from 1942 and now codIfied as S C Code Ann 

§54-3-170 (1992) That legIslatIOn proVIdes that the Ports Authonty has use of State 

property under these CIrcumstances 

The Authonty may take, exclUSIvely occupy, use and possess, m so 
far as may be necessary for carrymg out the provlsIOns of thls chapter, any 
areas of land owned by the State and withm the countIes of Beaufort, 
Charleston and Georgetown, not m use for State purposes, mcludmg swamps 
and overflowed lands, bottoms of streams, lakes, nvers, bays, the sea and 
arms thereof and other waters of the State and the npanan nghts thereto 
pertammg When so taken and occupIed, due notIce of such takmg and 
occupancy havmg been filed wIth the Secretary of State, such areas of land 
are hereby granted to and shall be the property of the Authonty For the 
purposes of thIS sectIOn, the meanmg of the term "use" shall mclude the 
removal of matenal from and the placmg of matenal on any such land In 
case It shall be held by any court of competent jUnSdictIOn that there are any 
lands owned by the State whIch may not be so granted, then the provlSlons 
of thIS sectIOn shall contmue m full force and effect as to all other lands 
owned by the State The provlSlons of thIS sectIOn are subject to all laws and 
regulatIOns of the Umted States wIth respect to navIgable waters 
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Under thIS legIslatIon, the Ports AuthorIty filed notIce wIth the Secretary of State on 

December 21, 1967, that It had taken 703 5 acres of State owned marsh for a spOIl dIsposal 

sIte for dredgmg m Charleston Harbor See R pp 133 and 134 (MSJ exhIbIts, pp 4 & 5 

(letters to and from Secretary of State)) The Ports AuthorIty then granted spoIls easements 

to the property to the Umted States Army Corps of Eng meers See R pp 135 - 146 (MSJ 

exhIbIts, pp 6 - 17 (1967 and 1992 easements)) 

The State retams an mterest m the property despIte the transfer of some of ItS 

mterests to the Ports AuthorIty because the AuthorIty IS an mstrumentahty of the State 

§54-3-130 When the AuthorIty holds an mterest m the property [under §54-3-170], the 

State does also 

Furthermore, the AuthorIty's acqUIsItIOn ofthe property pursuant to §54-3-170 was 

for purposes of the State under Chapter 3 ofthe Code regardmg the State Ports AuthOrIty 

See eg, §54-3-130, see also R pp 133 and 134 (MSJ exhIbIts, pp 4 & 5 (letters to and 

from Secretary of State)) Accordmgly, the Ports AuthOrIty IS successor m mterest to the 

State as to those rIghts acqUIred by the AuthOrIty pursuant to statute Id see also Rlstow 

v South Carolrna Ports Authonty, 58 F 3d 1 051 (4th Clr 1995), cert demed 516 US 987 

(1995)(Ports AuthOrIty entItled to State's Eleventh Amendment ImmunIty from SUIt), South 

Carolrna State Ports Authonty v Jasper County, 368 S C 388, 629 S E 2d 624, 632 

(2006)("Because condemnatIOn by a state agency [the Ports AuthOrIty] IS on behalf of the 

State, a state agency's power of emment domam IS superIor to that of a pohtIcal 

subdIvIsIOn If) 

Moreover, the State retams the pubhc trust mterest m the property As stated m 

McQueen v South Carolrna Coastal CouncIl, 354 S C 142,580 S E 2d 116, 119 (2003) 
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As a coastal state, South Carolma has a long hne of cases regardmg 
the pubhc trust doctrme m the context of land bordenng navIgable waters 
Histoncally, the State holds presumptIve tItle to land below the hIgh water 
mark As stated by thIS Court m 1884, not only does the State hold tItle to 
thIS land m JUS pnvatum, It holds It m JUs pubhcum, m trust for the benefit 
of all the CItIzens of thIS State State v Pacific Guano Co , 22 S C 50, 84 
(1884), see also State V Hardee, 259 S C 535, 193 S E 2d 497 (1972) ] 

Nothmg m §54-3-130 mdicates that the pubhc trust mterest III the property IS to be 

transferred nor does the 1967 transfer mdicate such mtent The statute provIdes that the 

Ports Authonty "may take, exclUSIvely occupy, use and possess, m so far as may be 

necessary any areas of land owned by the State" The conveyance of the pubhc trust IS 

neIther mdicated nor necessary The fihng wIth the Secretary of State m 1967 mdicates 

only that the property was taken and occupIed "for use as a spOIl dIsposal area" 

Accordmgly, the State retams thIS pubhc trust mterest m the property 

"WaIver IS a voluntary and mtentIonal abandonment or relmqUIshment of a known 

nght" Parker v Parker, 313 S C 482,487,443 S E 2d 388,391 (1994) Stated dIfferently, 

Waiver reqUIres a party to have known of a nght and known he was abandonmg that nght " 

Eason v Eason, 384 S C 473,682 S E 2d 804 (Ct App 2009) 

The Respondents have neIther voluntanly nor mtentIOnally abandoned the defenses 

of collateral estoppel and res JudIcata The proposed Answer attached to the Ports 

Authonty's MotIon to Intervene expressly asserted the collateral estoppel and res JudIcata 

defenses, and the State opposed Appellant's MotIOn to Amend on grounds that mcluded 

collateral estoppel and res JudIcata R pp 48 and 71 (MotIon and proposed Answer) 

Contrary to the Appellant's FIrst Cause of ActIOn, neIther the State nor the Ports Authonty 

have ever contended that the State does not retam a legal mterest m the property 
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Appellant's rely on Kelly v Para-Chern, 311 S C 223,428 S E 2d 704 (1993), but 

It IS mapplIcable to thIS case In Kelly, the Appellant had mtroduced contradICtory eVIdence 

on an Issue decIded by earlIer htIgatIOn and then was not allowed to apply res JudIcata to the 

earlIer declSlon In the mstant case, the Respondents have not challenged any findmg m the 

earher htIgatIOn The only reason the Authonty mtervened m the mstant case was to respond 

to the accretions Issue that Appellant alleged 4 

Appellant's quotatIOn of CJS Judgments §930, demonstrates that Waiver does not 

apply That sectIOn states that "[a] party who takes a pOSItIon m a laWSUIt, whIch IS 

mconsistent WIth the pOSItion whIch that party took m pnor htIgatIOn, and whIch works to 

the dIsadvantage of the opposmg party, IS eqUItably estopped from assertmg re JudIcata 

based upon the mconsistent pOSItIon taken" Id (EmphaSIS added) The Respondents have 

not taken pOSItIons mconsistent WIth the pnor lItIgatIOn and, therefore, have not Waived theIr 

mterests 5 

Moreover, the next paragraph of §930 mcludes the statement that "the collateral 

estoppel effect of a declSlon on a partIcular Issue IS not Waived by presentatIOn of eVldence 

on that Issue where such eVIdence IS necessary to the determmatIOn of another lssue " 

(EmphaSIS added) The role of the Authonty IS necessary for the determmatIOn of the 

accretIOn Issue m thIS case whIch Appellant raised m the ongmal SUIt Therefore, 

Respondents have not Waived res JudIcata and collateral estoppel 6 

4 ThIS footnoted paragraph was not m the CIrCUIt Court Order 

, ThIS footnoted paragraph was not m the CIrCUIt Court Order 

6 ThIS footnoted paragraph was not m the CIrCUIt Court Order 
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The addItIon ofthe Ports Authonty does not allow Appellant to aVOId res JudIcata and 

collateral estoppel and reexamme ownershIp Issues as to that party The Instant Appellant 

Yelsen was clearly aware of the Ports Authonty's mterest m the property dunng Yelsen I for 

these reasons 

Yelsen filed a counterclaIm about the State's "attemptmg" to grant the nght 

to the Corps of Engmeers to deposIt dredgmg spOIl on the property See 

Yelsen I record R p 148 (§30 (Ground 2, counterclaim ofYelsen)), 

11 Counsel for the Ports Authonty testIfied at tnal m Yelsen I about hIS 

exammatIOn of tItle to the property m 1967 because the Ports authonty wanted 

to acqUIre the property for the Corps of Engmeers See Yelsen I record, R 

p 149 (TestImony ofVaughan,§§ 54 - 59) He also testIfied that he talked 

about the property to a Mr Felkel who was an officer of Yelsen and ItS 

co-defendant m that case ld, R P 150 (§§ 70- 76) In addItIOn, he talked to 

the attorney for the compames Id, R P 150§§71- 74) 

111 The Bnef ofthe State m the Yelsen I appeal speCIfically stated that" [t ]he State 

had the entIre area between the usual hIgh water marks of James Island and 

Morns Island under oyster leases WIth the exceptIOn of the spOIl area taken by 

the South Carohna State Ports Authonty under statutory authonty" R p 154 

(Yelsen I Bnef of Respondent State, at p 6 ofBnef) (emphasIs added) As 

noted above, the Bnef contmued by saymg that "F elkel [the Y elsen officer] 

stated that he WIshed to 'develop' the tIdelands mcludmg the S C State Ports 

Authonty spOIl area" Id at R p 154 (p 7 of Bnef) 
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As recogmzed above, res JudIcata bars "Issues that mIght have been raIsed m the first SUIt" 

Judy v Judy supra Appellant could have raIsed Issues then regardmg the Ports Authonty's 

mterest m the property and faIled to do so 

II 

SECTION 54-3-170 AND THE USE OF THE PROPERTY IN AID TO 
NAVIGATION BARS ANY CLAIM OF THE APPELLANT TO THE PROPERTY 

ON THE BASIS OF ACCRETION7 

Appellant's ThIrd Cause of ActIOn alleges a claIm to the property on the baSIS of 

accretIOn Although thIS cause of actIon falls because the constructIOn of the spOIls structure 

does not constItute accretIOn (see mfra, Argument III), It IS barred under §54-3-170 and the 

use of the property as an aId to naVIgatIOn 

Under§54-3-170, the General Assembly has determmed that the legal mterest of the 

Respondents m the property cannot be defeated by any alleged accretIOn That statute gIves 

the Ports Authonty a legal mterest m and the use of State land and expressly states that "the 

meanmg of the term 'use' shall mclude the removal of matenal from and the placmg of 

matenal on any such land" Id (emphasIs added) Accordmgly the deposIt of spOIls on the 

property at Issue cannot become the property of the Appellant when the Respondents have 

express authonty to depOSIt spoIls on It 

Moreover, the Respondents cannot lose tItle to thIS land when It IS bemg used maId 

of naVIgatIOn "[1]f a project IS undertaken by the State or any governmental agency maId 

of naVIgatIOn, and It IS essentIal that the State or agency thereof have the benefit of the 

Except for the last paragraph, the followmg argument comes dIrectly from the 
CIrCUIt Court's Apnl, 2010 Order References to the Record have been added and the 
partIes are now referenced by theIr Appellate deSIgnatIOns 
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allUVIOn formed by the accretIOn In order to realIze the goal undertaken by the project, It must 

be held that the pnvate nghts YIeld to the Interest of the publIc" Horry County v Tzlghman, 

283 S C 475,481,322 S E 2d 831,834 (Ct App 1984), quotIng Borough oJWzldwood Crest 

v Mascrarella, 92 N J Super 53,222 A 2d 138 (1966) AccordIngly, the deposIt of dredgIng 

spOil at the spOils dIsposal structure belongs to the State because It was In aid of naVIgatIOn 

"as a necessary part of the dredgIng operation In Charleston Harbor" R p 133 (Letter, 

December 21, 1967, MSJ ExhIbItS), see also, SOlIs DIsposal Agreement, 1967, R P 135 

(MSJ ExhIbItS), §54-3-170 

Appellant contends that the Respondents dId not show that theIr havIng the benefit of 

the allUVIOn formed by the accretion was essential to the goal undertaken by the project ThIS 

argument Ignores that the Ports Authonty was given the use of the property as a "spoIls 

dIsposal area" (R pp 133 and 134 (MSJ Exs, Letters December 21 and 27, 1967)), and that 

the Ports Authonty's easement to the Umted States was for the use of the property "as a 

dumpIng ground for spOIl removed from the bottom of the varIOUS waterways In and around 

Charleston Harbor" (R P 135 (MS] Exs , 1967 Easement)) These documents contaIn no 

baSIS for separatIng the spOil from the needs ofproJect In aId of navIgatIOn The purpose of 

the above documents was to prOVIde for a place to put the spOil, and Appellant has no legal 

baSIS to claim an Interest In the spOil Moreover, Appellant Ignores the express language of 

§54-3-170 that gIves the Ports Authonty a legal Interest In and the use of State land IncludIng 

"the removal of matenal from and the plaCIng of matenal on any such land ,,8 (emphasIs 

added) 

ThIS footnoted paragraph was not In the CIrCUIt Court Order 
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III 

ACCRETION DOCTRINES DO NOT GIVE APPELLANT 
ANY INTEREST IN THE PROPERTY AT ISSUE9 

Appellant contends that It has acqUIred an mterest m the spOIls dIsposal structure 

because dredgmg depOSIts have accreted to ItS property ThIS argument faIls because the law 

does not gIVe Appellant an mterest m the State's property under these CIrcumstances 

AccretIOn has not occurred as the Courts have recogmzed thIS term PlamtIff does not own 

property wlthm the structure for reasons set forth above, and any alleged attachment of the 

over 600 acre structure to any other property Appellant owns on Moms Island does not 

constitute accretIOn 

"South Carolma recogmzes the general common law rule that accretIOns by natural 

allUVIal actIOn to npanan or lIttoral lands become the property of the nparIan or lIttoral owner 

whose lands are added to" Horry County v Woodward, 282 S C 366,318 S E 2d 584, 586 

(Ct App 1984), see also State v Beach Co, 271 S C 425,429,248 S E 2d 115, 117 (1978), 

Epps v Freeman, 261 S C 375,386,200 S E 2d 235, 241 (1973) AccretIOn IS the process 

whereby the actIOn of water causes an mcrease m nparIan land through the gradual and 

Imperceptible depOSIt of solId matenal, whether SIlt, sand, soIl, or sedIment, so as to create 

new dry land m an area that was prevIOusly covered by water See, note 4, supra, Eppes 

("ImperceptIble addItIons to the shore from such ["gradual"] depOSIts ") In dlscussmg the 

underpmmngs of the rule and anCIent lIneage of the rule from Roman tImes, the South 

9 Except for the last paragraph, the followmg argument comes dIrectly from the 
CUCUIt Court's Apnl, 2010 Order References to the Record have been added and the 
partIes are now referenced by theIr Appellate deSIgnatIOns 
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Carohna Court of Appeals noted "[t]he rule [of accretIOn] rests on the ImpossIbIhty of 

IdentIfymg at any gIven moment the ImperceptIble addItIOns to or subtractIOns from nparIan 

land caused by the constant natural actIOn of water " Woodward, supra It should be noted 

that the Court repeatedly used the word "gradually" m Its dISCUSSIon ofthe rule By contrast, 

If the addItions or subtractIOns from nparian land are sudden and perceptible the dIfferent rule 

of avulsIOn, wIth an OpposIte legal effect, apphes 

ThIS hmitatIOn of accretion to gradual and Imperceptible addItIOns should apply to 

artIficial addItIOns as well In dIcta, Tllghman, 322 S E 2d at 834, quoted from Borough of 

Wlldwood Crest v Masczarella, 92 N J Super 53,222 A 2d 138 (1966), whIch that stated that 

"If alluvIOn IS formed artIficIally and not by hIS dIrectIOn, [an upland owner] should be 

entitled to ItS benefit" WIldwood was hmited to "allUVIOn formed by gradual and 

ImperceptIble accretIOn" Id Accordmgly, an upland owner can acqUire an mterest m 

artIfiCial accretIOns only If they are gradual and not at hIS dIrectIOn The constructIOn of the 

spOils dIsposal structure and the filhng actiVIty was most certamly not an "ImperceptIble" 

event 

Appellant CItes State v Holston Land Co , 272 S C 65, 248 S E 2d 922 (1978) for ItS 

argument that dIkmg and fillmg constitutes artIfiCial accretIOn Holston made no such ruhng 

In that case, Holston proved that It had a grant to the underlymg filled land Although the 

Court Said that Holston had tItle to the accretIOns thereto, the Court dId not define what an 

accretion IS nor was accretIOn an Issue on appeal 

In contrast to accretIOn, avulSIOn IS the process whereby the actIOn of water causes a 

"sudden and perceptible" loss of, or addItIOn to, npanan land The claSSIC example of an 

avulslve event IS a hurncane The pnncipal sIgmficance of the dIstmctIOn between erOSIOn 
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and accretIOn on the one hand, and avulsIOn on the other has to do wIth legal effect the owner 

of the npanan land loses title to land that IS lost by erosIOn and ordmanly becomes the owner 

of land that IS added to hIS land by accretIOn, whereas If an avulsIOn has occurred, the 

boundary lme remams the same regardless ofthe change m the nver channel or shorelme 73 

AMJUR POF 3d 167 Stated m a slIghtly dIfferent manner, accordmg to the doctnnes of 

accretIOn and avulsIOn, whIch have been adopted by statute or JudIcIal decIsIon m nearly all 

states, as well as by the federal courts as federal common law, If accretIOn causes allUVIOn 

to form upon a bank or shore, the owner of the bank or shore acqUIres title to the accreted 

land, whereas If avulsIOn causes the addItion ofland there IS no change m tItle In explammg 

the common law rules, the U S Supreme Court has stated that "the test as to what IS gradual 

and Imperceptible m the sense of the rule [ofaccretton] IS, that though the WItnesses may see 

from time to time that progress has been made, they could not perceIve It whIle the process 

was gomg on "St Clazr County v Lovmgston, 90 U S 46,68 (1874) The courts have often 

quoted or paraphrased thIS language as the relevant test for determmmg whether addItions to 

npanan land were formed by accretIOn or avulSIOn See also Georgza v South Carolma, 

497 U S 376,3904 (1990) 

ThIS authonty shows that the constructIOn of the huge spOIls dIsposal structure IS well 

outSIde accretIOn law and IS more comparable to a very, very large avulsive event TItle does 

not change under those CIrcumstances, so the Respondents retam tItle to the land on whIch 

the structure IS bUIlt as well as the structure Itself WhIle no South Carolma case has 

addressed the common law rule of avulSIOn, both persuaSIve precedent from other 

JunsdictIOns suggest that a South CarolIna court would apply the common law rule of 

avulSIOn m appropnate CIrcumstances 
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Appellant cItes Reads Landmg Campers Ass'n Inc v TownshIp ojPepm, 546 N W 2d 

10 (MN, 1996) because It Said that the deposIt of dredgIng spoIl along MISSISSIPPI RIverfront 

property belonged to the upland owner because the event fell In between accretIOn and 

avulSIOn and blocked the access of the upland owner to the nver ThIS case IS completely 

dIfferent from the Instant case In that depOSIt of spoIl In Reads was apparently outSIde a dIke 

system such as the one used In the Instant case Moreover, South CarolIna law IndIcates that 

our courts would recogmze tItle In the upland only as to a gradual, ImperceptIble accretIOn 

completely unlIke the dIke structure at Issue here SIgmficantly, unlIke the freshwater SIte 

In Reads, the SIte of the structure In the Instant case IS marshland In whIch the State has a 

publIc trust Interest 

Moreover, Respondents can certaInly depOSIt despOIl on theIr own property WIthout 

lOSIng It SImply because It, arguendo, attaches to Appellant's land See also, New Jersey v 

New York supra, note 7 In Patton v Los Angeles 169 Cal 521, 147 P 141, (1915), the 

contentIOn was rejected that the owners of abuttIng upland were the owners of tIdeland whIch 

was filled In by the CIty, as grantee of the state, to fit It for naVIgatIOn and commerce The 

court statIng that such change could have no effect to transfer the land to the upland 

propnetors and that It stIll retaIned ItS character as tIdeland As recogmzed In McQueen v 

SC Coastal CounCIl, 354 S C 142,580 S E 2d 116 (2003), "the State has the exclUSIve nght 

to control land below the hIgh water mark for the pubbc benefit" In eXerCISIng thIS exclUSIve 

control, the State most certaInly may fill tIdelands WIth dredge spOIls 

Appellant contends that accretIOn Issues could not have been raIsed earlIer because 

the land came Into beIng after the 1975 deCISIOn Appellant CItes to no eVIdence that supports 

hIS statement Instead, the record of Yelsen I shows that Appellant knew that the fillIng 
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actI Vlty was gomg on well before 1975, and that Appellant even counterclaimed on that basIs 

R vol 2, pp 455 and 463 §96 (Yelsen I Record on appeal, p 8 (Counterclaim», p 24, §96 

(testImony of Vaughan) 10 

IV 

SECTIONS 15-67-20, 15-67-90 and 15-3-380 BAR THIS ACTIONll 

Code sectIOn 15-67-20 (2005) states that "the plamtIffm actIOns for recovery of real 

property or the recovery of the posseSSIOn of real property IS hmlted to one actIOn for 

recovery" ThIS actIOn IS Appellant's second attempt to recover the property at Issue m that 

the first actIOn was the Yelsen I counterclaim Therefore, thIS statute bars thIS actIOn 

SectIOn 15-67-90 provIdes as follows 

No Judgment or decree qUIetmg tItle to land or determmmg the tItle thereto, 
or adverse claIms therem, shall be adjudged mvahd or set aSIde for any 
reason, unless the actIOn or proceedmg to vacate or set aSIde such Judgment 
or decree shall be commenced or apphcatIOn for leave to defend be made 
wlthm three years from the tIme of filmg for record a certIfied copy of such 
Judgment or decree m the office of the clerk of court of the county m WhICh 
the lands affected by such Judgment or decree are sItuated or, m case of 
mmors, withm three years after commg of age 

In effect, Appellant seeks to set aSIde Yelsen I Because more than three years have elapsed 

smce Yelsen I was decIded, that declSlon cannot be set aSIde now under § 15-67-90 

SectIOn 15-3-380 (2005) provIdes as follows 

10 ThIS footnoted paragraph was not m the CIrCUIt Court Order 

II Except for the last paragraph, the followmg argument comes dIrectly from the 
CIrCUIt Court's Apnl, 2010 Order except for references to the Record and the Appellate 
desIgnatIOns of the partIes 
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No actIon shall be commenced m any case for the recovery of real property 
or for any mterest therem agamst a person m posseSSIOn under claIm of tItle 
by vIrtue of a wntten mstrument unless the person claImmg, hIS ancestor or 
grantor, was actually m the posseSSIOn of the same or a part thereof withm 
forty years from the commencement of such actIOn And the posseSSIOn of a 
defendant, sole or connected, pursuant to the provISIOns of thIS sectIOn shall 
be deemed valId agamst the world after the lapse of such a penod 

The Respondents own the land at Issue pursuant to the Yelsen I decIsIon, statute (§54-3-170) 

and case law that the State IS the owner of tIdelands property See Hobonny Club v 

McEachern, 272 S C 392,252 S E 2d 133 (1979) ("TItle to lands lymg between the mean 

hIgh water mark and mean low water mark IS held by the State m trust for pubhc purposes 

absent a grant from the State or the Kmg of England ") The Respondents have been m 

posseSSIOn of the property m questIOn for more than the reqUISIte forty years as recogmzed 

by thIS authonty as well as the begmnmg of constructIOn of the spOIls dIsposal structure more 

than forty years ago when Yelsen I was commenced Therefore, thIS actIon IS barred by 

§15-3-380 

Appellants contend that these statutes do not apply eIther because they are not seekmg 

to set aSIde Ye/!;en J or because the property IS not the same today because of the filhng of the 

spOIls dIsposal structure These arguments are a rehash of those made earher by Appellant 

and are covered m the sectIons above The constructIon of the structure and the depOSIt of 

dredgmg spOIls was gomg on dunng the Yelsen I htIgatIOn and was the subject of the mstant 

Appellant's counterclaIm therem The preclusIve effect of Yelsen I as to Issues that were 

raIsed or that could have been raised therem bars Appellant from trymg to aVOId the 

apphcatIOn of these statutes 12 

12 ThIS footnoted paragraph was not m the CIrCUIt Court Order 
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v 

SUMMARY JUDGMENT WAS PROPER 

Appellant contends that summary Judgment should have been demed because It has 

eVIdence of supenor tItle and Issues of matenal fact eXIst as to accretIOn and unspecIfied other 

Issues The CIrCUIt Court granted summary Judgment because, as a matter oflaw, Appellant 

was barred on these Issues by the above defenses mcludmg res JudIcata and collateral 

estoppel As set forth m the Court's Order 

Defendants are entItled to summary Judgment because the pleadmgs 
and exhIbIts on file show that there IS no genume Issue as to any matenal fact 
and that the movmg party IS entItled to a Judgment as a matter of law Rule 
56, SCRCP "In determmmg whether any tnable Issues offact eXIst, the court 
must VIew the eVIdence and all reasonable mferences that may be drawn from 
the eVIdence m the hght most favorable to the non-movmg party" Hooper v 
Ebenezer Sr ServIces and RehabliltatlOn Center, 386 SCI 08,687 S E 2d 29, 
32 (2009), quotmg Brockbank v Best CapItal Corp, 341 S C 372,378-79, 
534 S E 2d 688, 692 (2000) Under these standards, summary Judgment must 
be granted to the Defendants 

P1amtIffs attempt to reVISIt the Yelsen I case tned thIrty-eIght years ago 
and decIded on appeal thIrty-five years ago They cannot do so The present 
actIOn IS barred due to a number of common law and statutory doctnnes 
because these matters have already been decIded and also because so many 
years have elapsed These grounds for Judgment and others are addressed 
below 

R P 18 (Order at p 6) 

Appellant contends that the State dId not refute the testImony of Mr Hostetter as to 

"Yelsen's supenor tItle claims" The State was not reqUIred to do so, because Mr Hostetter 

testIfied as a proffer R p 13 (Order, p 1) Moreover, the grant WhICh he testIfied related 

to Moms Island was for only 338 acres that were "part" of Moms Island whIch IS much less 

than the approxImately 700 acre tract m questIOn R pp 274, I 24 - P 275, I 4, P 279, I 
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3 - 281, I 17, R P (OversIzed exhIbIts - Def Exs 37 A, 37 BY3 Moreover, the Appellant's 

own surveyor was not able to testIfy that the 1818 plat assocIated wIth the grant covered any 

of the area m dIspute R p 319, I 21 - P 323, I 4, R P (OversIzed exhIbIts - PI Ex 4, 

mcludmg overlays) The parcel 19 that he thought mIght be mcluded was not part of the area 

m dIspute Id and R p 276,1111- 14 

The Master found that "[a]lthough the testImony of Appellant's expert surveyor and 

drawmg mdlcated that the grant mIght not apply to any sIgmficant part of the property at 

Issue, thIS Court need not consIder that Issue of apphcabIhty because consIderatIOn of the 

grant IS barred by res JudIcata and collateral estoppel" R p 33 (Order, p 21) 

The Court stated as follows regardmg Appellant's proffer 

Although not reqUIred to do so, thIS Court has consIdered thIS proffer and 
concludes that It would not change thIS Court's ruhng on summary Judgment 
and that If thIS case had progressed to tnal, the Defendants would be entItled 
to a dIrected verdIct 

Because of the format by whIch PlamtIffpresented ItS proffer, the Defendants 
moved for a DIrected VerdIct at the end of PI am tIffs case ThIS Court dId not 
need to rule on that motion because of ItS grantmg summary Judgment, but the 
Defendants would have been entItled to a dIrected verdIct had thIS testImony 
been presented at tnal 

R pp 33 and 34 (Order at pp 21 and 22) Therefore, the CIrCUIt Court properly granted 

summary Judgment 

13 The State reserves ItS exceptIOns and ObjectIOns to all proffered testimony and exhIbIts 
and mamtams ItS reservatIOn of ObjectIOns when It mtroduced Defendants' exhIbIts 37 A 
and 37B 

24 



CONCLUSION 

For the foregomg rea<;ons, the Respondents respectfully request that thIS Court 

affirm the Master's decIsIon 

) 
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ALAN WILSON 
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