-~ STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

APPEAL FROM FLORENCE COUNTY
2013-CP-21-874

Honorable Michael G. Nettles

1

Jimmy D. Meygs Jr., # 277400,
¢ v ! f

VApgellant;
. ]

State of South Carolina.

Respondent.
¥

NOTICE OF APPEAL

I hereby appeal the September,|3th 2013 decision of the Honorable
Michael G. Nettles. I received this decision on September, 19
2013.1 have served' a copy of this appeal on the Respondeht's
Counsel of Record.

4

COUNSEL FOR RESPONDENT:

South Carolina Attorney General's Oifice Jimmy D. Megys Jr.
Hon. Alan Wilson, Attorney General SCDC # 277400 !
Post Office Box 11549 E.C.I. F-2-B-234
Columbia, SC 29211 610 'HWy 9 West
e Bennettsville, SC
29512 !
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Appellant,
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State of South Carolina,
i
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CERTIFICATE OF SERVICE

I Certify that I have served my Notice of Appeal, Proof of
Service and Explanation on the Respondent Counsel 'of record
[South Cacrolina Attorney General's Office, Hon. Alan Wilson,
Attorney General, Post Office Box 11549, Coblumbia, SC 29211 by
depositing it in' the United States Mailx Postaye' prepaid and
addressed to the following J Lole 579 e, D?bism‘\“‘o'\ of M W

Counsel for Respondent: :
South Carolina Attorney Genecal's Office Jimmy D. Meggs Jr.

Hon. Alan Wilson, Attoraey General E.C.I. F-2-B-234 '

Post Office Box 11549 610 'HWwy 9 West

Columbia, SC 29211 Bennettsville, SC
! 29512 !
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THIS;LEQDAY OF Cﬁc;&—, . 2013.
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

APPEAL FROM FLORENCE COUNTY
2013-CP-21-874

Honorable Michael G. Nettles

Jimmy D. Megys Jr.x
Aggeliantﬁ
—vs-
State of South_Carolinaz

Respondént.

'

EXPLANATION BRIEF

The State has created a coadblock for the Applicant by their non
response and now trying to block the Applicant from presenting
his newly discoveced claim. The Prison Law Libracy was updated on
Maccht 4 2013 to include tﬁe cases mentioned in the 2013 accion.
The Courts 12 (o) (8) motion was lLmproper in that it does
involve the "same pacties" However, it does not involve the "same
issue". Thererfore the Ocdecr of Di;miSSdl pQursuant to SCRCP Rule
12 (b)'(8) was ilmpcoper. Futher, the State nor tne.Court gave the
Applicant an opportunity tco réSgond to the proposed dismissal
prior to making it's ruling. Futhecz the fraud perpetcated by the
state that the 2009 PCR beilny pending 1s an attempt to not aliow
the Applicant to have an adjudicacion on the newly discovered
claim's discovered as a cesults of the Institutional Law Libracy

beiny updated on March, 4 2013. As such., In_Re Redmond 678
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v

S.E.2d. 409 was not decided wuntil June, 1 2009, also, the
« M . i H {
decisions mentioned in the 2013 wecre not discoverable until such

updates were made to allow the Applicant to be able to discover

the "factual pcedicate" of his claims compare Eastecwood V.
Champion 213 7.3d. 1321. |

The Applicant was cepcresented by Kenacd Redmond at tcial on
Auyust 9-12 ZOOlﬂ Subseyuently in December of 2007, The Applicaant
had his ficst PCR hearcring, which he c¢laimed that éounsel Redmond
was Ineffective for not in&estigatiny and ensuriny that the State
met their burden of proof as it relates to the elements of S.C.
Code Ann. § 16-3-810. At ctne PCR, Counsel Redmond said that‘he
Knew 0L 10 case law to determine kne Applicability of this State
Statute (§16-3-810). In alla the Couct cule that Counsel was
acting within professional nocms reyuired by Counsel in criminal
mattec. However, it was discovered in 2013 as a results of the

!

Macch, 4 2013 update 1in the prison Law Library that Counsel
sometime after the PCR Heariny (June, 1 2009) that Counsel
Redmond conceded tnat he was ineffectfve and that he did not
provide Represe ntac1on [Respondent stipulated that, by nis
misconduct, he violated the rfollowing provisions of thé rules of
grofessionéi conoq;c. Rule 07. SCACR Rule 1. l, Futher the
Conduct that counsel ReJmond aomltted to fell petween the time he
represented the Applicant (1998- 2005) Euther. Redmond failed to
respond to DlSClyllndf{ Counsel as reguired b/ Rules. As a point
of clacrity, The Applicant could not have had this caée and been
pCcivy to téese cases untid June, 1 2009. The Applicant was tried
and coavicted on Aujust, 1l 2dOl in Flocence County and the

Applicant could not have known or had the benefit of introducinyg

the In Re Reumond 678 S.E.2d. 409, until well aftecr his PCR. It
is the Applicant's position tnat‘ naa this been considered 1iun
light of the lack of case law to detecwine the Applicabilicy of §
16—3—8102 and the Statutory lanyuaye counsel was Constitutionally
ineffective for not 30 raising tnis objection. In ligyht of the
other Ineffectiveness, that Counsel Redmond Admitted to beiny
Ineffective, the PCR Céuct would have viewed Counsels failuces in

i
a different ligyht.



Had Counsel Conducted an Investigation both factual and legal he
would have reasonable discovered the 1991 Att Gen Opinion.
Futher, The Allegations before trial did not change at trial ae
the alieged victims testimony was that I though coercion caused
two minors to commit a sexual act upon each other, while this
testimony was that one pulled a T-Shirt over the lothers head
thereby not allowing anyone to see this act. Including
supposingly the Applicant. South Carolina Code Anﬂ. § 16-3-810
Specifically states: l ‘

§16-3~810 ENGAGING CHILD FOR SEXUAL PERFORMANCE, PENALTY:

(a) It is unlawful for any person to employ, authorize or induce a child
Jounger than eighteen years of age to enyade in a sexual performance. It
is unlawful for a parent or Legal Guardian or Custodian of a child 1ouhger
than eighteen yeacrs of aye to consent to the participation by a child in a
sexual yer;ormance.

(b) Any person violating the provisions of subsection (a) of this section is
yullty of Criminal Sexual Conduct of the second deyree and upon conviction
shall be punished as provided in § 16-3-653.

Where the Attorney General of South Carolina said in his 1991
Attorney General's opinion that (1991 WL 474776) Another
Circumstance of the Criminal Offense of Criminal Sexual Conduct
in the Second Degree is set forth in S. C. Code Ann. § 16-3-810
involving Engaging a Child (under the age of 18) for Sexual
Performance. Szmllarly. it is Criminal Sexual Conduct in the
Vthlrd degree to groduce, direct or promote sexual performance by
a child pursuant to section § 16-3-820, But see Section §
16-15-395, 405 (First and second degree Se;ual Exploitation of a
minor). Téere is a reasonable probability that is a probability

that had Counsel Investigyated he would have reasonably known of
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this Published 1991 Attorney General's Opinion and would have
required the same Attorney General's Office to 1) Re-Submit the
Indictment to the gygrand jury or Objected to the sufficientcy of

the Indictment to the Grand Jury with the reference to (§16-3-653
Criminal Sexual Conduct Second Deyree). The Grand Jury would have
reasonable not returned a True Bill ondthis Charge. 2) Reasonable
Counsel would have Objected and raised in his Directed Verdict,

The States Failure to Allege What would constitute § 16-3-653 a;
requicred by Law. Had such Objections been made the Appeals Court
would have haé an Opportunity to review and determine the

- . -Applicability and/or Constitutionality of § 16-3-810.
Where during deliberations, the jury sent a note to the Court
regarding what constituted téat (§ 16-3-810) Offense, coupled
with the fact of absolutely no case law concerning this'untested
Criminal Statute. This Error was compounded because even 1f the
Court ruled agéinst the Appellant he would have had an

opportunity to raise this Novel Issue on Direct Appeal.

There is a reasonable probability that had Counsel raised the
proper Objections and/or Direct Verdict at the Conclusion of the
States case in chief and at the conclusion of trial. The Court
would have ruled that the State failed to put forth aA/ evidence
that would constitute the Leyislative Intent of § 16-3-810 , or,
had the Trial Court ruled against the Defense Motion{ The fssué
would have been preserved for Direct Review. Where; the South
Carolina Attorney General Opinion (1991 WL 434776 states that
[Another example of Criminal Sexual Conduct Second Deyree is §
16-3-810). In 1991, The Attorney General Richard E. McLawhorn
gave his %A.G.'s) 5pinion in which he says another c&rcumstance
of CSC 2nd is set forth in S.C. Code Ann. § 16-3-810. Considering
it was this same S.C. Atcoéney General;s Office thét prosecuted
the Appellant. Thereiié-more than a reasonable probability that

the outcome would have been different.

¢
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STATE OF SOUTH CA.ROL[NA. : \g:: \ \,.. s JUDGMENT IN A CIVIL CASE
COUNTY OF FLORENCE ' 1 CASE NUMBER 2013CP2100874
IN THE COURT OF COMMON PLEAS ate AAWMEZ ‘
Jimmy D Meggs Jr ?-“U St South Carolina State Of
e Sl it
(IR
FLORER
PLAINTIFFS) ’ DEFENDANT(S)
: Attorney for: [ ] Plaintiff [_] Defendant
Submitted by: - [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court The issues have been trled or heard and a
decision rendered. [:] | Sec Page 2 for additional information. R ettt § '

[T ACTION DISMISSED (C# (CHECKWD Rule 12(b), SCRCP D Rule 4I(a), SCRCP (Vol Nonsunt),
(] Rule 43(k), SCRCP (Settled); (] other: . _

[ ACTION STRICKEN (CHECK REASON): (] Rule 40(j) SCRCP; [J Bankruptcy; ‘
[_] Binding arbitration, subject to right to restore to confirm, vacate or ] Other'

modify arbitration award;
D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[JAffirmed;  [JReversed; [ Remanded; [ ] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ Sce attached order; (formal order to follow) [_] Statement of Judgment by the Court:

. ORDER INFORMATION
This order [_] ends [_] does not end the case. ‘
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) {List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details. OOQ\{
e
9/16/2013 W 9&&"*’ X
Circuit Court Judge . Judge Code Date <\<<\<’/ %, oS .20'
For Clerk of Court Office Use Only oN *’Q‘b? APYiee
. J\& Oo\)o\>$'\
CPFORMA4Cm - Q/O\ MO
SCCA SCRCP Form 4C (Revnsed 312013) : \/(,/?\ ?/$
O \/O?‘
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This judgment was entered on September 13, 2013, and a copy mailed first class or placed in the appropriate attormey’s box on
September 16, 2013, to attomeys of record or to parties (when appearing pro se) as follows:

Jimmy D Meggs 610 Hwy 9 West Bennettsville, SC 29512 Joshua Lee Thomas PO Box 11549 Columbia, SC 29211

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Lt Vool Seatn

Court Reporter Connie Reel-Shearin - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE |.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013) -
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- collateral challenge to Applicant’s PCR convictions. The allégation raised in this

s (222w
D hw § ¢
:,,... 5 i ,‘\... i

STATE OF SOUTH CAROLINA . F; 5\1 Tﬁ;: COURT OF COMMON PLEAS
013SEP 13 ELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE (.- Rz )- - 2013-CP-21-874 |

CLCE & ve

Jimmy D. Meggs, Jr., SCDC N& 7740 ¢

Uy

)
Applicant, )
) ORDER OF DISMISSAL
) PURSUANT TO SCRCP,
) RULE 12(b)(8)
)
)
)
)
)

. .

— e e

State of South_Carolina,

Respondent.

This matter is before this Court by way of a pbst-conviction relief application
(PCR) filed April 1, 201’3. The State now makes its motion to dismiss the PCR
application pursuant to Rule '_12(b)(8) as there is a pending PCR application filed in 2009.
The State received the 2009 appiication in October 2012. The State then filed a motion
to dismiss the PCR application. This Court then issued a Conditional Order of Dismissal
on ‘January 28,2013. The State reports that the Condition Order was served on Applicant
on February 12, 2013, but that Applicant has not yet responded to the Conditional Order.

Both PCR applications represent an action between the State and Applicant and concern a

application could have been raised in the 2009 application. Accordingly, this Court finds
dismissal pursuant to Rule 12, SCRCP appropriate.

IT IS THEREFORE ORDERED that this PCR application is dismissed & e o

H
pursuant to Rule 12, SCRCP. /\\<<<</O~ . Q’SC/)\A%
. <& = éil % 0\5 \)e

Page | of 2
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This Court notifies Applicant that he must file

and serve a notice of appeal within

thirty days after receipt of written notice of entry of judgment to secure the appropriate

appellate review. See

C

AND IT IS SO ORDERED!

iy 4%2;/& » South Carolina
V L4
7/ Z 2013

Page 2 of 2

Michael G. Nettle

Rule 203, SCACR. Applicant’s attention is directed to South
arolina Appellate Court Rule 243 for appropriate procedures for appeal.

oy

§

Chief Administrative Judge
12" Judicial Circuit
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