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Reply to Respondent’s Statement of Facts

N. eighborly Dispute

The Respondent has repeatedly mischaracterized this matter as “g dispute between two

neighbors” This obfuscates the real issue, the obstruction of the Alley Way from the required
ﬁre emergency access, and misleads the courts by suggesting the Appellant is just disgruntled
becTause she can no longer access the Alley Way for her family’s boat/trailer business [approved
of %md licensed by the Town for over twenty years]. In truth, the blame for neighborhood ill will
can be laid squarely at the feet of senior town employees and the town attorney, who failed to
not‘ify anyone about moving the Alley Way to accommodate the neighbor’s addition, then
mlitakenly approving concreted posts [then a fence] that obstructs the Alley Way.

Due Process Violations

”‘[he Respondent’s brief also failed to address the elephant in the room, that the Appellant was
den‘fed due process by the Town and thus did not have a meaningful opportunity to be heard
befqre the Zoning Board. The Board should expect every decision they make as a result of a
grle+/ance to be evaluated by the Courts under the five elements of a legal proceeding, which,
ovel{ centuries of judicial experience, have come to be recognized as the sine qua non of
due Frocess equality, economy, expedition, evidence and equity. And while the Zoning Board
has no power or capacity to constitute itself as a “court of last resort.”, if they can satisfy a court

their decision comports with these elements, the court will let the decision on the merits stand.

[ o

lere, the Appellant was denied meaningful due process because the [1] Town denied her
equality by discriminating against her procedurally. The essential requirement for equality is that

the system provide a “Jeve/ playing field" for the disputants. Discrimination in appearance or fact




is Fn anathema to the equality required to satisfy due process. A prime example was the
Respondent’s withholding of [hearsay] emails from the Appellant’s FOIA request they knew, or
Shbuld have known, must be given to her as they did the Board. Instead, the Respondent sprung
th?m unawares on the Appellant during the hearing in order to sway the tribunal; 2] the system
m 1st be designed and function to elicit evidence, not assumptions; proof, not presumptions. And
while strict rules of evidence in the Judicial sense do not apply in a zoning board hearing, there
muFt be control of what is admitted as relevant, and judgment as to what is mere speculation and
hecTrsay designed to prejudice rather than inform. That the Board allowed this hearsay, in the
form of emails between unvetted individuals lacking land use expertise to influence their
decision, is prima facie evidence of a lack of due process, and [3] The system must produce

|

dec*sions that reflect a sense and substance of “rightness” and “reasonableness”, an important

meajlsure of equity.

The record makes clear the Appellant was disadvantaged from the start in terms of equality,
\

evzdence and equity. The Town did not provide her notice they were moving the Alley Way
[deﬁned in the ordinance as a “vehicular way”] in December 2022, from where it had been for

almost thirty years, while simultaneously permitting unlawful concreted posts that blocked her

boat and trailer from accessing the Alley Way. [ROA ]

Evidence

The Respondent gives the game away in their brief about bungling the permitting process on

moré than one occasion. Example: “The Town in turn offered photographic evidence that o
seatJd driver can see over a 3.5 tqll obstacle”. In addition to withholding the [hear say] emails,

the "ﬂown never provided this photographic evidence to the Appellant for rebuttal. Had they, she
5
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would have argued they should have tested for visibility clearance on the Alley Way prior to

‘ itting posts or a fence, and that their testing “protocol” [golf carts and a tape measure] was
\
unFupported by a professional or scientific standard. In failing to disclose this evidence to the

Appellant the Town violated an essential element of due process. [emphasis added] [ROA ]

Equality

\

|

\

|

|

ﬂ‘ (a) and (b) The Zoning Board of Appeals correctly determined that the only Relevant

Section of the Town Code implicated in this dispute is Section 5

Another example from their brief is the Respondent’s postering that Code Section 2 pertains

to qew development and is not applicable to the Alley Way in question because it was
conFtructed in 1995 and not grandfathered. However, the Code does not distinguish between

ex1%t1ng and future Alley Ways, and the code is implicit that Alley Ways are an alternate route

for flre truck access, which makes sense given the Town’s approval of multiple rental additions

and carriage house apartments, like the neighbor’s in question, lining the Alley Way. [ROA ]
1
|

And if the Respondent believed their reading of Code Section 2 was accurate, then the Court
mig*t ask why senior town staff, including Town Manager Van Willis, were secretly emailing
the #ity of Beaufort’s Fire Marshal John Badgett and Fire Chief Tim Ogden on January 11, 2024

requk:sting an in-person inspection of the Alley Way. It would have been unnecessary, unless
|

senior staff were worried about their botched permitting of the posts. And this Court may

reasq)nably infer the Town withheld these emails from the Appellant because Badgett, referring
to thé Alley Way said, “it is foo narrow by the mail boxes and the fence post...”, which proved

the Tppellant right. Thus, senior staff cited only the part of the emails at the hearing that favored

6
\
1
i



th ‘em, thus denying the Appellant equality, another due process violation. [emphasis added]

[ROA ]
\

Equity

Because of the town staff’s testimony about these [secretive] emails, [secretive] golf cart

tes{s and [secretive] site visit, the Board was maneuvered into ignoring the main thrust of the

ApFellant’s argument, that approving an obstruction on the Alley Way served to eliminate the

cocie required fire protection for tenants in rental units, Therefore, the decision by the Board was

noti only outside of their authority, it endangered €very person, renter and permanent resident

alik?{e that lives alongside the Alley Way should a catastrophic fire take place. This Court should

have no doubt that if something of this magnitude occurs [think Malibu and Los Angeles fires, as
|
recent examples], future plaintiffs and their attorneys will look to the record in this case, along

witﬁ the actions of town staff, the town attorney, and the Board, who were expressly warned not
|
|

to n‘jmake decisions not “righr” and “reasonable”, decisions without equity.
|

III. The Remaining issues raised by Appellant are beyond the scope of her appeal.

evidence and misconduct by the town attorney, Thomas Bendle, undermined the fairness and

The Appellant preserved these issues for the record, alleging that the withholding

integrity of the entire process, in violation of the South Carolina Rules of Professional Conduct.
|

First, in regard to the allegation Bendle withheld evidence from the Appellant, the record

reﬂe‘cts that obstruction and bungling by senior staff and Bendle led the Appellant to file two

timery FOIA requests. In reply to her second F OIA, while the aforementioned J anuary 11, 2024

Fire f\/farshall/Fire Chief emails were withheld, the Town provided Appellant a related email
|
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\
fr?m Town Manager Van Willis from the same day and time about fence/fire access, to Town

CQunc1l In this email of record, Willis says “Because of repeated FOI requests in the past, we

cr¢ated a protocol that requires any/all requests to be reviewed/vetted by our attorney.”
\

ThUS Bendle can hardly say to the Court today those emails are “beyond the scope of her
appeal’ because, as an officer of the court, he had an obligation to ensure all documents were
prd‘v1ded to the Appellant in fulfillment of her FOIA request. [emphasis added] [ROA ]

Fnsofar as the Appellant’s allegatlons about Bendle’s untruthful testimony before the circuit
coqrt the transcripts are replete with his misleading and/or outright false statements, statements
the ‘Appellant impeached using some of the very documents she received from her FOIA
req?ests And, Bendle also failed to disclose to the Appellant he was representing the Town
Ma?ager personally during the pendency of this matter.

There 1S 0 question attorney misconduct can have a wide-ranging impact on a case, from
dlrebtly influencing the outcome to eroding public trust in the legal system. And withholding
ev1cience from one party can significantly undermine the fairness and integrity of the legal
proqess, leading to an unfair decision. F urther, when an attorney represents multiple clients
wthse interest conflict, it can create a situation where one client's interests are not adequately
protf:cted as demonstrated here. Bendle had a fiduciary responsibility to inform the Board about
the Town s legal exposure if they removed this one Alley Way from the code required access

shodld a catastrophic disaster like a rapidly spreading fire occur. But, given the Town Manager’s
|
|

active role in this matter, Bendle may have been protecting him from scrutiny. Hence, why the

1
“remaining issues” are most certainly within the scope of this appeal.
|




CONCLUSION

e e ey

For the reasons set forth above, Appellants respectfully request this Court reverse the

o,

judgment of the Circuit Court, direct the Respondent to order removal of the obstruction from the
Alley Way, and for such other and further relief as this Court, in the interest of justice, may find

appropriate under all the circumstances presented.

Respectfully submitted,
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