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Good morning,

The Court has requested a return to respondent’s petition for rehearing. Please provide that within
ten days of this email. Thank you kindly.

Sincerely,

Ashli Thompson

Senior Case Management Specialist
Supreme Court of South Carolina
(803) 734-1080
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Pursuant to Rules 221(a) and 240, SCACR, Respondents petition for rehearing of
the Court’s decision in Marlowe v. SCDOT, Op. No. 28271 (S.C. Sup. Ct. filed March 26,
2025).

INTRODUCTION

This Court’s decision holding that a factfinder must determine how much damage
was caused in an inverse condemnation action was flawed. Most importantly, the Court’s
decision overlooks or misapprehends what the Court has previously said in its holding in
Ray v. City of Rock Hill, which determined it was only necessary to show the defendant
caused damage to a plaintiff's property in an inverse condemnation action, and it was not
necessary to establish the amount of damage caused to survive summary judgment. The
Court should therefore grant the Petition and affirm the Court of Appeals’ decision.

LEGAL STANDARD

A petition for rehearing should be granted whenever it shows that the Court has
“overlooked” or “misapprehended” a point of fact or law. Rule 221(a), SCACR; see also
Protestant Episcopal Church in Diocese of S.C. v. Episcopal Church, No. 2020-000986,
2022 WL 2 3560664, at *1 (S.C. Aug. 17, 2022) (granting petition for rehearing in part);
S.C. Coastal Conservation League v. Dominion Energy S.C., Inc., 432 S.C. 217, 219, 851
S.E.2d 699, 700 (2020) (granting petition for rehearing).

ARGUMENT

The Court overlooked or misapprehended longstanding precedent regarding
evidence sufficient to survive summary judgment regarding causation. Most significantly,
the Court failed to appreciate its recent precedent in Ray v. City of Rock Hill. 434 S.C. 39,

862 S.E.2d 259 (2021).
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In Ray, after evaluating the other elements of inverse condemnation, the Court
analyzed whether the plaintiff provided sufficient evidence on causation to defeat
summary judgment. /d., 434 S.C. at 49. The Court determined that the plaintiff's expert
witness “opined there would be increased water flow through the [Project] after the
[government] reconnected its three pipes to the catch basin, which [plaintiff's expert]
claimed would create a risk of increased structural damage to [plaintiff's] home.” Id. In
fact, the Court held that it was the factfinder's job to determine whether “the
[government’s\ reconnection of its pipes in November 2012 caused damage to the
[plaintiff's property] distinct from the damage caused by the flow of water through the
[Project] up until that time.” Id.

That is exactly the question Appellants’ expert witness was unable to definitively
answer in this case, but what the Court here held was the reason for granting summary
judgment. Importantly, Appellants’ expert’s testimony was not that there would have been
no flood damage without Respondent’s project — just as the plaintiff in Ray was unable to
show there would not have been damage to her property but for the government’'s
reconnection — but that the Project contributed to the flooding. Therefore, Appellants’
expert’s testimony was sufficient to create a genuine issue of material fact regarding the
issue of causation, and it is then the factfinder’s job to determine the amount of damage
distinct from any damage that would have been caused without the Project.

In short, the Court has now established inconsistent requirements regarding the
necessary evidence regarding causation to defeat a motion for summary judgment in an
inverse condemnation action. On the one hand, it is the factfinder’s job to determine any

damage distinct from a wrongdoer’s affirmative, positive, aggressive act, and — in this
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case — that question is mere speculation insufficient to defeat a motion for summary
judgment. Unfortunately, this Court overlooked this precedent or misapprehended it. To
do so was error.

CONCLUSION

The Court should have a consistent, understandable standard regarding the
burden of proof necessary to survive a motion for summary judgment regarding the
element of causation in an inverse condemnation action. Because this Court overlooked
or misapprehended its prior precedent on this issue, Appellants respectfully petition for
rehearing.

Respectfully submitted,

HOPKINS LAW FIRM, L.L.C.

s/ J. Clay Hopkins

J. Clay Hopkins (SC Bar No. 102053)
clay@hopkinsfirm.com

171 Church Street, Suite 160
Charleston, SC 29401

(843) 314-4202 — Telephone
(843) 314-9365 - Facsimile

Attorney for Respondents
April 10, 2025

Charleston, South Carolina
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