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State of South Carolina
 In the Court of General Sessions

County of Anderson

STATE OF SOUTH CAROLINA, )  
)
) 2018-GS-04-03247
) 2019-GS-04-01500

-vs- ) June 18, 2019 
)

JUSTIN A. ARMSTRONG, )
)

Defendant.  )
) Transcript of Record

__________________________ )

B E F O R E:

The Honorable R. Scott Sprouse, Judge 

A P P E A R A N C E S:

Catherine Huey, Esquire
Attorney for The State

Robert J. Opperman, Esquire
Attorney for Defendant

Diane L. Marcengill, RPR, CRR, CRC
Circuit Court Reporter
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MS. HUEY:  Before you is Justin Armstrong.  He is 

pleading guilty to shoplifting, third offense, 

2018-GS-04-3247.  

He is also pleading guilty on a waiver to 

possession of meth, 2019-GS-04-1500.  

The victim has been notified in the shoplifting, 

your Honor, and there is a recommendation.  And there's 

an order for restitution as well.

(The defendant was sworn.)

THE COURT:  Tell me what the recommendation is. 

MS. HUEY:  Your Honor, the recommendation is ten 

years provided upon the service of 89 days with five 

years probation to follow.  

We would like for him to be held until there is an 

inpatient bed available at drug rehab.  

Additionally, he would need to have substance 

abuse counseling.  After that, random drug and alcohol 

testing, and to be screened for possible mental health 

treatment.  

Now, we are fine with PTUP'ing after three years 

if he is in compliance with all of that, your Honor.  

THE COURT:  You are Justin Allen Armstrong; is 

that correct?  

THE DEFENDANT:  Yes, your Honor.

THE COURT:  You have a possession of 
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methamphetamine charge that carries up to three years 

and a shoplifting enhancement that carries up to ten 

years.  

Do you understand those potential penalties?  

THE DEFENDANT:  Yes, sir.

THE COURT:  Now, you have heard the recommendation 

from the State.  The State is asking for a ten-year 

sentence suspended to 89 days time served with five 

years probation with several things attached to the 

probation:  You paying restitution, looks like in the 

amount of $479.  You're going to inpatient drug 

treatment.  You would be screened, mental health 

screening.  You would also be subject to random drug 

and alcohol testing.  But they also want you to have 

the opportunity to PTUP your probation after three 

years if you have successfully completed everything.  

Other than that recommendation, has anyone 

promised you anything to get you to plead guilty, or is 

anyone coercing you into pleading guilty?  

THE DEFENDANT:  No, your Honor.

THE COURT:  Now, you understand I'm not bound by 

that recommendation? 

THE DEFENDANT:  Yes, I understand.

THE COURT:  All right.  Knowing that, how do you 

plead to shoplifting enhancement? 
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THE DEFENDANT:  I plead guilty, your Honor.

THE COURT:  How do you plead to possession of 

methamphetamine, first offense?  

THE DEFENDANT:  Yes.

THE COURT:  How do you plead?

THE DEFENDANT:  Guilty, your Honor.

THE COURT:  Are you pleading guilty of your own 

free will?

THE DEFENDANT:  Yes, sir.

THE COURT:  Are you under the influence of any 

alcohol, drugs, or anything that might affect your 

judgment? 

THE DEFENDANT:  No, sir.

THE COURT:  When you plead guilty, you give up 

rights that you have.  You have a right to a trial by 

jury with a unanimous jury verdict.  You have a right 

to call witnesses on your behalf.  You have a right to 

confront the witnesses who are against you.  You have a 

right to remain silent.  You also would have an 

opportunity to present any defenses that you might have 

to the charge.  

Do you understand those rights?  

THE DEFENDANT:  Yes, sir, I do.

THE COURT:  You're presumed innocent, and the 

State would have the burden of proving you guilty 

4
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beyond a reasonable doubt.  

Do you understand that right?  

THE DEFENDANT:  Yes, sir, I do.

THE COURT:  You have been represented by 

Mr. Opperman.  Have you had enough time to talk to him? 

THE DEFENDANT:  Yes, I have.

THE COURT:  Has he answered your questions?

THE DEFENDANT:  Yes, sir.

THE COURT:  Do you have any questions that you'd 

like to ask him now? 

THE DEFENDANT:  No, sir, I don't.

THE COURT:  Are you completely satisfied with his 

representation? 

THE DEFENDANT:  Yes, sir, I am.

THE COURT:  Now, Mr. Armstrong, this drug charge 

is a first offense.  If you receive subsequent 

convictions, the penalties get worse.  

Do you understand that?  

THE DEFENDANT:  Yes, sir, I do.

THE COURT:  All right, Ms. Huey.  Tell me about 

it.  

MS. HUEY:  Your Honor, as to the shoplifting, that 

occurred on October 22nd of 2018.  The defendant was 

ID'd on a video leaving the JCPenney here at the mall 

in Anderson City without having paid for that -- paid 

5
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for the Kitchen Aid mixer which was valued at around 

400-and-something dollars, your Honor, which is what he 

is signing up for restitution for.  

Also as to the possession of meth, that occurred 

on March 22, 2019, at  West Whitner Street.  

Deputies responded due to a disturbance.  They found 

this defendant acting belligerently.  They placed him 

under arrest for breach of peace, and search incident 

yielded just about a gram of meth, your Honor, in his 

pocket. 

THE COURT:  Mr. Armstrong, do you agree that those 

are the facts in your cases?

THE DEFENDANT:  Yes, sir, they are.

THE COURT:  Mr. Opperman, are you satisfied your 

client understands his rights? 

MR. OPPERMAN:  Yes, your Honor. 

THE COURT:  Do you concur in his decision to plead 

guilty?  

MR. OPPERMAN:  Yes, your Honor. 

THE COURT:  He served 89 days?  

MR. OPPERMAN:  That's my understanding, your 

Honor. 

MS. HUEY:  Yes, sir. 

THE COURT:  All right.  I will accept the plea.  

Defendant pleads freely, voluntarily, and 

6
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intelligently.  He pleads guilty with the advice of 

competent counsel with whom he is satisfied.  

All right -- and there is a factual basis.  

All right.  Mr. Opperman. 

MR. OPPERMAN:  Your Honor, we ask the Court accept 

the recommendation of the State.  One of the factors 

clearly underlying these issues is a substance issue.  

I believe part of the recommendation is that 

Mr. Armstrong get a screening at the Department of 

Mental Health to determine if they believe counseling 

is an appropriate part of his probation.  

We actually had him go to Columbia during the 

course of the case.  They found that he was competent, 

place-oriented, understood the process.  And I think 

that's accurate, but there are some recurring issues 

that may be necessary for them to look into.  

But I'm confident Mr. Armstrong understands the 

process, wants to be compliant, wants to do the right 

thing.  These are some things we need to put in place 

in order for him to be helpful.  

Perhaps we should include in the order that 

probation may work with Mr. Armstrong's family to 

locate placement.  I know Mr. Armstrong's mother has 

been working diligently to find an appropriate 

rehabilitation facility for him.  We have had several 

7
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conversations with her about that. 

THE COURT:  I'm sure probation will be open to any 

suggestion.  Of course, they would have to approve it. 

MR. OPPERMAN:  Certainly. 

THE COURT:  Probation has the ultimate decision in 

that.  

Mr. Armstrong, is there anything you would like to 

tell me?  

THE DEFENDANT:  No, sir.  I just want to apologize 

for my actions. 

THE COURT:  Have you ever tried to get counseling 

in the past?  

THE DEFENDANT:  Yes, sir, I have.  I was 

successful where I went. 

THE COURT:  How long have you been using 

methamphetamine?

THE DEFENDANT:  Honestly, for about the past two 

years.  Basically, I tried to. . . 

THE COURT:  Okay.  

Mr. Opperman, y'all agree -- they have handed up 

this restitution order for $479.  You agree that's 

correct?  

MR. OPPERMAN:  Yes.  And I have explained to 

Mr. Armstrong that he's got a right to a restitution 

hearing.  He's going to waive that, your Honor. 
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THE COURT:  Do you agree with that, Mr. Armstrong?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  If there's nothing further, 

defendant would be -- on 2018-GS-04-3247, defendant 

will be confined to the Department of Corrections for a 

term of ten years.  That's suspended on service of 

89 days time served and probation for five years.  

Special condition of probation:  He is to pay 

restitution as set forth on the restitution order that 

the attorneys handed up.  He would go to inpatient drug 

rehabilitation as approved by the Department.  He would 

be held until a bed is available.  

He will have a mental health screening and be 

subject to random drug and alcohol testing throughout 

his probationary period.  

And then on 2019-GS-04-1500, it would be three 

years suspended on 89 days time served, five years 

probation under the same conditions concurrent.  I will 

allow the probation to PTUP after three years if all of 

his programs are successfully completed, all his monies 

paid in full, and he's in strict compliance.  

So good luck to you, Mr. Armstrong.

(WHEREUPON, proceedings concluded at 12:20 p.m.)

***END OF REQUESTED TRANSCRIPT OF RECORD*** 
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Certificate of Reporter 

I, Diane L. Marcengill, Official Court Reporter 

for the Tenth Judicial Circuit of the State of South 

Carolina at the time of this proceeding, do hereby 

certify that the foregoing is a true, accurate, and 

complete transcript of record of a portion of the 

proceedings had and evidence introduced in the trial of 

the captioned case, relative to appeal, in the Circuit 

Court for Anderson County, South Carolina, on the 18th 

day of June 2019.

This transcript may contain quoted material.  Such 

material is reproduced as read by the speaker.

I do further certify that I am neither of kin, counsel, 

nor interest to any party hereto.

July 29, 2022 

____________________________________
Diane L. Marcengill, RPR, CRR, CRC
Circuit Court Reporter
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Justin Allan Armstrong   )
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P R O C E E D I N G S

* * * * *

PROBATION OFFICER:  Justin Armstrong, Number 6.

(The defendant was personally present, together 

with counsel.)

THE CLERK:  Sir, if you would, please raise 

your right hand.  

THE DEFENDANT:  (Complying.)

THE CLERK:  Do you solemnly swear or affirm the 

testimony you give this Court is the truth, the 

whole truth, and nothing but the truth?

THE DEFENDANT:  Yes, ma'am. 

THE CLERK:  Thank you.  

THE COURT:  You're Justin Allan Armstrong?  

THE DEFENDANT:  Yes, Your Honor. 

THE COURT:  Mr. Armstrong, have you read or had 

read to you the reports of your alleged probation 

violation?  

THE DEFENDANT:  Yes, sir. 

THE COURT:  Do you agree or do you disagree 

that you willfully violated the terms of your 

probation?  

THE DEFENDANT:  I don't agree with all of it, 

but I agree ---

THE COURT:  Sir?

14
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5

THE DEFENDANT:  I don't agree with all of it, 

but I do agree I violated. 

THE COURT:  Okay.  Tell me what you do agree 

with and tell me what you don't agree with.  

THE DEFENDANT:  Well, I left the Haven of Rest 

and violated because I got into it with a fellow who 

was sitting there.  And I left there and went 

straight to Labor of the Fields.  I was there --- 

THE COURT:  Straight to where?

THE DEFENDANT:  To Labor of the Fields.  And I 

was there through the work phase until my 

grandmother, she got -- she's in real bad health.  

She's 95-years old.  Ever since I've been locked up, 

she's in a nursing -- she's in a nursing now -- 

she's in a nursing home now since I've been here -- 

since I've been locked up.  

But after I left there, I was staying at my 

grandma's house.  Me and my little brother, we were 

getting into it.  I mean, he was doing drugs.  I 

was -- I'm not going to lie and say I wasn't.  I was 

doing drugs too.  

Since I've been in Anderson County, I've gotten 

in contact with Solutions Recovery in Greenville.  

They're supposed to be e-mailing an acceptance 

letter.  I don't know if it -- he hasn't received it 

15
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6

yet, but they're supposed to be e-mailing an 

acceptance letter. 

THE COURT:  So tell me what you disagree with. 

THE DEFENDANT:  Just the time that I hadn't -- 

that I hadn't reported and stuff.  I've been 

calling.  I've been in contact with them.  I've been 

calling them and stuff. 

THE COURT:  According to this report, you last 

reported January 2020; is that correct, Officer?  

PROBATION OFFICER:  That is, Your Honor, until 

this warrant was served, and I've spoken with him 

since his warrant was served. 

THE COURT:  After the warrant was served?

PROBATION OFFICER:  Yes, sir.

THE COURT:  What period of time was he 

absconded?  

PROBATION OFFICER:  The first warrant was 

issued on May 6th of 2020, and served on him 

May 28th.  So from his original sentence which 

began --- 

THE COURT:  --- June 18th of '19?  

PROBATION OFFICER:  Right.  Yes, sir.  And he 

had been absconded for five months before the first 

warrant was served.  

In addition to that, I'm not going to --- 
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7

THE DEFENDANT:  I was -- that's when I was --- 

THE COURT:  Stop.  I'll let you speak.

THE DEFENDANT:  I'm sorry.

PROBATION OFFICER:  Your Honor, the amount of 

charges that he has been arrested all for, between 

the time he was put on probation and now, is lengthy 

as you can see in the violation report.  

Due to all of that contact, we don't think that 

he is a suitable candidate for probation.  I mean, 

with all the pending charges and the stuff he 

doesn't let us know about, it's -- I mean, just in 

the warrants that we have, there's October of 2019; 

three arrests in November of 2019; two arrests in 

December of '19; an arrest in March of '20; April of 

'20; and another one in April of 2020.  Since that 

original warrant was issued and served, he's been 

arrested an additional 17 times.  That's --- 

THE COURT:  Seventeen?  

PROBATION OFFICER:  Yes, sir.  I mean, that -- 

that's not a violation, but it goes to -- it speaks 

toward his -- the criminal history that he has.  

THE DEFENDANT:  Can -- can I -- can I say 

something?  

THE COURT:  Sir, I'll be glad to hear from you. 

THE DEFENDANT:  I -- I've been to my grandma's 
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house.  My mom, like -- like, we -- we were getting 

along, but, like, it's -- that's what it stems from 

is her calling the police and me and my brother 

don't get along and things like that.  And I would 

leave, but my grandmother didn't have no one to stay 

with her during the daytime.  You see what I'm 

saying?  

THE COURT:  Say it again.

THE DEFENDANT:  Like, my grandmother is 95 and 

she didn't have no one to stay with her during the 

daytime while my mom was at work.

My little brother, he's -- he's -- I mean, 

they're calling them out there because of us.  She 

favors him.  I mean, they arrest me because it's 

just -- it's -- and the police, they get -- I don't 

know. 

THE COURT:  If that keeps on being a problem, 

why do you keep going back to it?  Why aren't you 

out there trying to find a job so you can pay for 

your own place?  

THE DEFENDANT:  Well, I -- I've sent -- like, 

I've found a place to stay since then.  Like I'm 

saying, like it's -- I got a house -- I got a house 

I can go stay at right now.  You know what I'm 

saying?  Like away from that situation because it's 
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just a real messed up situation is what it is.  

Like, I mean, because my grandmother needs me there, 

but my mom and my little brother, I don't get along 

with them.  You know what I'm saying?  We're bumping 

heads all the time.  They -- it's -- it's too much, 

man.  My grandma, she's been placed in assisted 

living since I've been in jail.  You know what I'm 

saying?  Since I've been back here, she's been put 

in a nursing home.  

THE COURT:  All right.  Thank you, sir.  

Mr. Bradley. 

MR. BRADLEY:  May it please the Court, Your 

Honor?  

First, speaking to the failing to appear in 

court on April the 5th.  It's my understanding that 

he was arrested by the city on that day.  He was 

being booked into the city jail on April the 5th is 

why he was not able to be at the courthouse here.  

But he's -- he's told you what he's told me 

about the charges.  The majority of which are 

municipal level, magistrate's level offenses of 

breach of peace, trespassing, things of that nature 

due to arguments -- arguments being had at the -- at 

the home.  

I asked -- asked the same question about to 
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10

leave -- leaving that place.  And he tells me the 

reason why he didn't is because his grandmother.  He 

wanted to be there to -- to help her and that was 

the main thing for -- for his -- for his sake to try 

to make sure she was taken care of.  

He has -- he's -- he tells me that he's been 

accepted into Solutions Recovery.  They -- they 

notified him at the end of this past week.  We're 

going to be ascending an acceptance letter.  I have 

not -- I have not received that, Your Honor.  I've 

not seen that, but Mr. Armstrong tells me that they 

have accepted him into that program.  

He's 35-years old.  He does have a daughter 

who's 11 years old and does see -- see her.  She -- 

I'm sorry?

THE DEFENDANT:  Thirteen.

MR. BRADLEY:  Thirteen.  Okay.  I had 11 in my 

notes.  I apologize.  

He -- he does have some college.  He went to 

Tri-County and Greenville Tech.  

I believe that the drugs, again, has gotten to 

this point and then those arguments within the 

family.  

We'd ask that the Court consider revoking him 

90 days.  He served 41 days here in the county, plus 

20
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11

an additional 30 days at the city before he came to 

the county.  He's been incarcerated since April 5th 

until today.  And we'd ask that after serving his 

revocation time here at the county, to be able to go 

to Solutions Recovery and complete that program.  

Thank you.  

THE COURT:  All right.  Thank you.  I'm going 

to find that Mr. Armstrong willfully violated the 

terms of his probation.  He failed to report.  He 

failed to complete inpatient substance abuse 

treatment.  It just shows a pattern of having 

substance abuse related problems and failing to do 

anything to try to rectify it, and also that he's 

behind on his rest -- on his restitution.  

THE DEFENDANT:  I can catch that up, Your 

Honor. 

THE COURT:  I'm going to revoke him in full.  

I'm going to give him credit for time served.  Any 

monies he owes, reduce to a civil judgement. 

PROBATION OFFICER:  Thank you, Your Honor.

(The proceedings concluded at 10:33 a.m.)

* * * * *
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C E R T I F I C A T E  O F  R E P O R T E R

STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

I, the undersigned, Lisa Scott, Circuit Court 

Reporter for the Tenth Judicial Circuit of the State 

of South Carolina, do hereby certify that the 

foregoing is a true, accurate and complete 

transcript of record of all the proceedings had and 

the evidence introduced in the hearing of the 

captioned cause, relative to appeal in the Criminal 

Court for Anderson County, South Carolina, on the 

14th day of June, 2021.

I do further certify that I am neither of kin, 

counsel, nor interest to any party hereto.

                              August 3, 2021

                              /s/Lisa Scott

                              Lisa Scott 
                              Circuit Court Reporter
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3

1       MR. KOWALSKI: May it please the Court?  Ryan Kowalski

2 on behalf of the State of South Carolina.  This is the case

3 of Justin A. Armstrong v State of South Carolina, case

4 number 2022-CP-04-01024.  On May 4, 2022, the Applicant

5 commenced this PCR action.  Applicant is presently confined

6 in the South Carolina Department of Corrections pursuant to

7 an Order of Commitment from the Anderson County Clerk of

8 Court.  During its December 2018 term, the Anderson County

9 Grand Jury indicted the Applicant for shoplifting. During

10 its March 2019 term, the Anderson County Grand Jury indicted

11 Applicant for possession of methamphetamine.  

12      On June 18, 2019, Applicant appeared before the

13 Honorable R. Scott Sprouse and pled guilty to possession of

14 methamphetamine first offense and shoplifting.  Robert J.

15 Opperman, Esquire, represented Applicant.  Assistant

16 Solicitor Katherine Huey prosecuted the case.  Judge Sprouse

17 sentenced Applicant to a current terms of ten years for

18 shoplifting and three years for possession of

19 methamphetamine, those sentences to be suspended to 89 days

20 time served and five years probation.  Applicant did not

21 appeal the sentences or convictions.  

22      On June 14, 2021, Applicant appeared before The

23 Honorable R. Lawton McIntosh concerning revocation of his

24 probation for violation of his conditions.  Applicant was

25 represented by Timothy Matthew Bradley, Esquire.  Agent Edge
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1 representing the State.  Judge McIntosh revoked Applicant's

2 probation in full for willfully failing to report, failing

3 to complete inpatient substance abuse treatment, and falling

4 behind on his restitution payments.  Judge McIntosh gave

5 Applicant credit for time served.  

6      On June 18, 2021, Timothy Matthew Bradley filed a

7 Notice of Appeal on behalf of the Applicant concerning his

8 probation revocation.  Appellate Defender, Jessica M. Saxon,

9 represented Applicant on his appeal.  On November 17, 2021,

10 Applicant notified the Court of Appeals of his intention to

11 withdraw his appeal, signing an affidavit stating that he

12 freely, voluntarily, and knowingly waived his right to

13 appeal and wished to proceed with PCR.  The Court of Appeals

14 returned the remittitur on December 29, 2021.  

15      In his original application, Applicant alleged he was

16 being held in custody unlawfully based on ineffective

17 assistance of counsel by attorney of record, Mr. Robert

18 Joseph Opperman, claiming that he was denied the right to an

19 appeal of the underlying convictions because he neither knew

20 he could appeal nor did his attorney properly advise him of

21 the right to an appeal.  He also claimed that counsel never

22 informed him of his right to an appeal after the plea

23 hearing.  Applicant also alleges his probation was

24 arbitrarily and unlawfully revoked, claiming that his

25 probation was arbitrarily revoked because he had secured a
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Justin Armstrong-Direct Examination 5

1 bed space at Solutions Recovery in Greenville, and the Judge

2 should have allowed him to go there instead of revoking

3 probation.  He also claims that until probation was

4 violated, he did not know that he was being held unlawfully.

5 For relief, Applicant requests continuance of probation and

6 revocation of his prison sentence.  The State made its

7 return and partial motion to dismiss on February 12, 2024.   

8      On April 1, 2024, Applicant submitted an amended

9 application which added allegations of ineffective

10 assistance of counsel for failure to object to the probation

11 agent mentioning 17 arrests, none of which resulted in

12 conviction, during the Applicant's probation revocation

13 hearing.  Failure to clarify the revocation hearing of his

14 arrest resulted from his uncle placing him on trespass

15 notice at his grandmother’s house.  

16      Before this Court are the Anderson County Clerk of

17 Court records, Applicant’s records from the South Carolina

18 Department of Corrections, the plea transcript, records from

19 Applicant’s direct appeal, and records from his post-

20 conviction relief action.  At this time, the State is

21 prepared to proceed on the issues as listed in the original

22 and amended applications, and I would also like to make a

23 partial motion to dismiss any other allegations the

24 Applicant may make regarding ineffective assistance of plea

25 counsel as barred by the statute of limitations as his
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Justin Armstrong-Direct Examination 6

1 application was filed over one year, ten months, and 18 days

2 after the statutory filing period expired.  

3       THE COURT:  Thank you. Ms. Ross?        

4       MS. ROSS: Thank you, Your Honor. May it please the

5 Court. Susannah Ross appearing on behalf of the Applicant.

6 We intend to go forward under the allegations as presented. 

7 However, we would move pursuant to Love v State to conform

8 the pleadings to the evidence if an additional issue comes

9 up.  I don't envision it to, and we can probably address

10 that at that time.  

11      THE COURT:  We'll address that at that time.  

12      MS. ROSS:  All right, thank you.  We’d call Justin

13 Armstrong at this time.  

14      (WHEREUPON, Justin Armstrong takes the stand.)

15               DIRECT EXAMINATION

16       BY MS. ROSS:  

17 Q     Mr. Armstrong, you filed for post conviction relief. 

18 We have discussed that.  Do you understand what that means?  

19 A     Yes, ma’am.

20 Q     Do you understand what the relief you would get if you

21 prevail in a PCR action is?  

22 A     Yes, ma’am.

23 Q     What is that relief?

24 A     I’d start over, starting probation.

25       MR. Kowalski: Your Honor, I don't mean to interrupt. 

50



Justin Armstrong-Direct Examination 7

1 He was not sworn in.  

2         THE COURT:  I think he was sworn in.  Did we swear

3 him in?  

4         MS. ROSS: I thought so, but I can't remember.  

5         THE COURT:  Mr. Armstrong, raise your right hand,

6 sir.  

7                    WHEREUPON, Justin Armstrong, having first

8 been duly sworn, testified as follows:

9 Q     And in understanding that relief, what do you wish to

10 do today?  

11 A     Proceed with it.

12 Q     Now, let's talk about your guilty plea.  You had an

13 earlier guilty plea that led to a probation revocation

14 that's led to you being in prison today.  Did you appeal

15 that guilty plea?  

16 A      I didn't.  I didn’t know I could.  I'm sure it would

17 be a good idea.  I didn’t I didn't know I could.  

18 Q     So, you didn't know you had a right to appeal?  

19 A     No, I did not.

20 Q     And did you talk to –- did your lawyer say anything

21 about a right to appeal?  

22 A     No.  Not at that time.  

23 Q     And had you known that you had that right, would you

24 have wanted to?  

25 A     Yes, ma’am.
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Justin Armstrong-Direct Examination 8

1 Q     But that appeal never happened?

2 A     No, ma’am.

3 Q     Then later you were put on probation from that plea. 

4 Let's discuss a little bit what happened with your probation

5 revocation.  Did you meet with your lawyer who represented

6 you during that revocation?  

7 A     No, I did not.  And I hadn't met with a probation

8 officer either.  I mean, this is the first time I ever met

9 him when we went to court.  He said –- he was saying, oh,

10 you didn't –- I didn't report in.  Well, nobody was

11 reporting in, because it was during COVID. You know what I'm

12 saying?  They said call in.  I was calling in every month

13 like I was supposed to.  That’s what the other probation

14 officer –- the probation officer ---

15 Q     So clarify that, this is what your other probation

16 officer told you?

17 A     The probation officer I had prior to Agent Edge. 

18 Q     Which officer got you drug treatment, an inpatient

19 drug treatment program?  

20 A     I think it was the one before that.  I can't remember

21 his name.  It was prior Agent Edge though. 

22 Q     Did you feel like you were doing what you needed to do

23 on probation?  Just discuss a little bit about that. 

24 A     Yeah.  I mean, I was. I mean, for the most part.

25 Q     How do you think your lawyer at your probation
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Justin Armstrong-Direct Examination 9

1 revocation did for you?  

2 A     He hardly did anything.  You know what I'm saying?  He

3 probably said two words the whole time.  

4 Q     How many times did y'all meet to discuss your case?  

5 A     None. I met him when I walked in the courtroom.

6 Q     Now, you've also alleged at the probation revocation

7 hearing.  Can you just discuss a bit about the arrests that

8 were mentioned by your probation agent?  

9 A     I was in Anderson City.  I was staying at my grandma's

10 house, taking care of her.  She was 90 years old, and she

11 didn’t have nobody to take care of her in the daytime.

12 Nobody there.  So I would go there and I would take care of

13 her in the daytime when my mom was at work.  My uncle, he

14 was stealing her retirement and my grandfather’s retirement. 

15 But I didn't know this at the time. I found out after the

16 fact. He was –- that's what he was so concerned about.  He

17 was so concerned about not being able to get her retirement

18 every month.  Like, he would come over here once a month and

19 pick up a check.  Basically, that's what he was doing.  And

20 every time he'd see me, he would call the police, because I

21 was telling her –- you know what I'm saying?  I was helping

22 her.  I was helping around the house.  I wasn't working at

23 the time neither.  You know what I’m saying? 

24 Q     So, just to clarify, your uncle was taking your

25 grandmother's check?  
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Justin Armstrong-Cross-Examination 10

1 A     Yeah, like, her check would be deposited, and then she

2 would pay for her little bills she had.  She had her power

3 bill, water bill, and then he would come over and take the

4 remainder out of it ever month.  

5 Q     And then when your uncle found you over there —  

6 A     He would call the police.  He would call the police.

7 Because –- my grandma didn’t mind me drinking beer, you know

8 what I'm saying?  I cut the grass or something like that.  I

9 mean, he'd make a big deal out of everything.  You know what

10 I'm saying?  

11 Q     And as far as what happened with any of those arrests,

12 were you ever convicted?  

13 A     Never.  Not once.

14 Q     Did your grandmother ever — 

15 A     My grandmother, she never pressed charges.  She always

16 told them no, I don't want him to go to jail. I don’t even

17 know why he’s calling them out here.  Then it got to be in

18 the confusion they’d take me to jail just to stop all the

19 confusion.

20 Q     Okay, so when your agent, who was not your initial

21 agent, but this new agent, how long had you had the new

22 agent who testified at the hearing?  

23 A     That was the first time I ever met him.

24 Q     So, when he mentioned 17 arrests, were there -- were

25 these arrests all involving your grandmother and being at
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Justin Armstrong-Cross-Examination 11

1 her house?

2 A     Yeah.

3 Q     And none of them led to any convictions?

4 A     No. Didn’t lead to anything.

5 Q     And you had a placement at an inpatient treatment

6 facility?  

7 A     I’ve still got bed space available. They told me

8 whenever I get out, if I still want to come, I'm more

9 welcome to come.  

10 Q     Now, do you think the agent mentioning the 17 arrests

11 to the Judge hurt your chances, as far as your probation

12 revocation hearing?  

13 A     Well, I know they did. That was the deciding factor,

14 the reason I got so much time.  Like I said, none of them. 

15 I was never convicted of any of them. It should never even

16 been brought up until I was convicted of them.  You know

17 what I mean?  

18 Q     Did your lawyer say anything about those 17 arrests or

19 object to them coming in?  

20 A     Not really, no.  I mean, not really no.  I don’t

21 believe they did. 

22       MS. ROSS:  I've got no further questions.   Please

23 answer any questions from the Assistant Attorney General.  

24                         CROSS-EXAMINATION

25       BY MR. KOWALSKI:
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Justin Armstrong-Cross-Examination 12

1 Q     Good morning, Mr. Armstrong.  How many times did you

2 meet with Mr. Opperman?  

3 A     Twice. Maybe once or twice.

4 Q     Do you remember what you guys talked about at those

5 meetings?  

6 A     Not really, no.  

7 Q     At your guilty plea, you told the Court, under oath,

8 that you had had enough time to speak with Mr. Opperman.  Is

9 that right? 

10 A     Yeah. 

11       THE COURT:  And can you speak up for me please, sir? 

12 My Court Reporter has got to be able to hear everything that

13 you say.  

14        WITNESS: Okay, I’m sorry.

15 Q      You also told the Court that he had answered all your

16 questions.  Isn't that right?  

17 A     I didn't know I needed to bring up the questions about

18 the appeal.  I didn’t know that was a factor at the time. 

19 Q     And you also said that you did not have any more

20 questions for him.  

21 A     I didn't have anymore questions, because I didn't know

22 the questions I needed to be asking, if that makes sense.  I

23 don’t know the law.  You know what I’m saying? I’ve got him

24 to advise me of it.

25 Q     And also at your guilty plea, you told the Court that
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Justin Armstrong-Cross-Examination 13

1 you were satisfied with Mr. Opperman’s representation, did

2 you not?  

3 A     Yes, sir.  

4 Q     All right.  So, for your probation revocation hearing,

5 how many times did you meet with Mr. Bradley?  

6 A     Bradley?  The lawyer I had for my probation. I didn’t

7 meet with him. I only met him one time in the courtroom.

8 That’s the only time I ever met him. 

9 Q     When you met him, what did you two discuss?  

10 A     Nothing really, I mean. Well, it don’t look too good

11 for you. You’ve got all these arrests.  Nothing really. I

12 mean, he just went over the main points, I guess.  

13 Q     At your probation revocation hearing, do you recall

14 telling the Judge at the hearing about your 17 arrests and

15 how they stemmed from not getting along with your uncle?  

16 A     Do what now?

17 Q     Do you recall telling the Judge at your probation

18 revocation hearing about those arrests ---

19 A     Yes, sir.

20 Q     --- and explaining them?  

21 A     Yes, sir.  Like she was saying, it should have never

22 happened to begin with.  It should have never even been

23 mentioned. 

24 Q     At the end of the probation revocation hearing, do you

25 recall the judge listing his reasons for revoking your
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Justin Armstrong-Examination by the Court 14

1 probation?  

2 A     I do.

3 Q     And do you recall those reasons being specifically

4 failing to report, failing to complete substance abuse

5 treatment, and being behind on restitution?  

6 A      Yeah, I mean, that's what he said.  I mean, the main

7 reason I was violated and given so much time was because of

8 those 17 arrests.  Once he said that I could see his entire

9 demeanor change, the Judge’s. I could just tell he was more

10 leaning towards letting me go to rehab, but then once they

11 said 17 arrests it was the end of that.

12       MR. KOWALSKI: Beg the Court’s indulgence.  Nothing

13 further from the witness.  

14                        EXAMINATION

15       BY THE COURT:

16 Q     Sir, what happened to rehab at Haven of rest?  

17 A     Haven of Rest?

18 Q     I'm showing that you were held for bed space.  You

19 were supposed to go to this inpatient treatment.  You were

20 sentenced in June of 2019, and then this report says that

21 you were dismissed from that program a few months later for

22 insubordination to staff, disruptive behavior, not getting

23 along with other residents, et cetera.  

24 A     Well, I left there and went to Labor of the Fields.  

25 Q     You went to where?  
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Justin Armstrong-Examination by the Court 15

1 A     Labor of the Fields.  

2 Q     And did you complete that program?  

3 A     I was two weeks away from completing it, and then I

4 got ---

5 Q     Was that an inpatient program?  

6 A     Yes, that is an inpatient program.  I was in a work

7 phase there, and I then had some things going on, like with

8 my daughter.  They were trying to get custody away from me,

9 and I remember a lot of things, like with my child.  They

10 were trying to take custody away from me, and take away my

11 visitation rights, and I was already in rehab.  There's a

12 bunch of things compiled.  I just –- I left, because I

13 already had a job, and I was in the work phase.  I left

14 there, and I had job.  I thought I was okay.  You know what

15 I'm saying?  I left, and I started drinking again.  

16 Q     So, you failed to complete the inpatient substance

17 abuse treatment?

18 A     Labor of the Fields.  Yeah.

19 Q     And also the Haven of Rest. 

20 A     When I left Haven of Rest I went to Labor of the

21 Fields. I went directly from Haven of Rest.  

22 Q     But I'm saying you didn't complete either program.

23 A     I didn’t complete it. No, I did not.

24 Q     And in addition to trespassing, you were also arrested

25 for assault and battery third degree in 2019.  I'm showing
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Justin Armstrong-Examination by the Court 16

1 several trespassings, but also public disorderly conduct,

2 malicious injury to personal property.  So, it wasn't just

3 trespassing that you were arrested for.  

4 A    It was about 95 percent of it was. It was all at my

5 grandma’s house. It was pretty much almost all at my

6 grandma’s house.  The City police, every time they’d see me,

7 they’d arrest me, no matter what.  

8 Q    And were you put on trespass notice?  I'm showing that

9 they charged you with trespass after notice, in addition to

10 the assault and battery, the public disorderly conduct,

11 possession of other controlled substance, malicious injury

12 to personal property.  

13 A     The possession of controlled substance was

14 prescription medicine.

15 Q     But I understand you were arrested for all those

16 things.  

17 A     Yeah.

18 Q     And did you not come to court the first time in April? 

19 Looks like there was a failure to appear on April 5, 2021,

20 when your first probation violation hearing was scheduled?  

21 A     I was in the city.  I was in the city when I was

22 supposed to be there. I was actually ---

23 Q     You were incarcerated?  

24 A     Yeah, I was in the city, and they didn’t take me. 

25 That's why I didn't make the court date. 
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Justin Armstrong-Examination by the Court 17

1 Q     And the probation agent says that you last reported in

2 January of 2020, failed to report on March 3, 2020, or

3 anytime thereafter.  

4 A     I was reporting to another agent.  

5 Q     Who are you reporting to?  

6 A     The agent before that.  Whoever I was assigned to

7 report to before him. I can’t remember.  I don't recall his

8 name, because there were so many different ones.  They

9 switched me back and forth about three times.  

10 Q     So I guess what my question is, when you say that you

11 thought you were in compliance with probation, in what

12 manner were you in compliance?  So, part of your probation

13 is ---

14 A     Where I was working.  I was abstaining. 

15 Q     You were behind in your fees and fines.  Correct?

16 A     Yeah.  

17 Q     You had been rearrested 17 times.  Correct?

18 A     (NON-VERBAL RESPONSE)

19 Q     I need you to say it out loud.  

20 A     Yes, ma'am.  

21 Q     You had started drinking again.  Is that correct?  

22 A     Yes, ma’am.

23 Q     You failed to complete any rehab program?  

24 A     I’ve been accepted into Solutions in Greenville, and

25 that's where I intend to go.  
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Justin Armstrong-Examination by the Court 18

1 Q     But that was the third treatment program, correct?  

2 A     This will be the third one, yeah. I mean, shoplifting? 

3 I mean... 

4 Q     I understand.  But prior to you getting on probation

5 for shoplifting, had you ever been convicted of any other

6 crimes?  

7 A     I don’t see how that's relevant. I mean, yes. I have.

8 Q     Well, it's relevant because you’re now on a

9 shoplifting enhancement.  It looks to me like you had a

10 pretty long criminal history.  When the judge gave you the

11 opportunity to be out on probation for this offense and to

12 serve no time.  If you successfully completed that

13 probation, you could terminate, that substance abuse.  You

14 could terminate your probation, correct?  All you had to do

15 was make it through the substance abuse program, stay out of

16 trouble for that period of time, and your probation could be

17 terminated.  Correct?

18 A     Yes, ma’am.

19 Q     I'm showing PTUP after three years if all programs

20 successfully complete.  Had you ever been on probation

21 before this time that you were put on probation?  

22 A     Yes, ma’am.

23 Q     How many times had you been on probation before this? 

24 A     Two, three? Two or three times.

25 Q     I'm looking at your records from SCDC.  I see a
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Justin Armstrong-Examination by the Court 19

1 burglary third degree conviction in 2015, breaking into

2 motor vehicles in 2015, habitual traffic offender in 2015,

3 possession of methamphetamine first offense in 2015, a

4 breaking into motor vehicles in, looks like, maybe 2009. 

5 It's hard to tell what the date is, but I'm seeing another

6 habitual traffic offender, a grand larceny, making a false

7 police report, driving under suspension, looks like a public

8 drunkenness, and then two burglary second degree

9 nonviolents, in maybe 2007, and a grand larceny in 2007. 

10 Does that sound like it's correct?  

11 A     Yes, ma’am. For the most part.  

12 Q     And it looks like, on most of these, you got a nine

13 month sentence on the oldest charges.  Looks like you got

14 one year on the 2009 charges, two years on the 2015 charges,

15 and presumably some probation on all those.  Okay. Any

16 redirect?  

17      MS. ROSS:  No, Your Honor.  

18      THE COURT:  Anything further from the State?  

19      MR. KOWALSKI:  Yes.  Oh, sorry, not for this witness,

20 Your Honor.  

21      THE COURT:  Anything else that you want to tell me,

22 sir?  

23      THE APPLICANT: No.

24      THE COURT:  Okay, thank you. You may step down.  

25      MR. KOWALSKI:  The State calls Robert Joseph Opperman.  
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Robert Opperman-Direct Examination 20

1      THE COURT:  Ms. Ross, you're resting?  

2      MS. ROSS:  Yes, Your Honor.  

3      THE COURT:  Mr. Opperman, if you would raise your right

4 hand for me, please. 

5                     WHEREUPON, Robert Opperman, having first

6 been duly sworn, testified as follows: 

7                      DIRECT EXAMINATION

8       BY MR. KOWALSKI:

9 Q     And again, your full name is Robert J. Opperman?  

10 A     Correct.  

11 Q     Good morning, Mr. Opperman.  

12 A     Good morning.  

13 Q     How long have you been practicing law?  

14 A     Since May 26, 2009.  

15 Q     And of that time, how much of it has been criminal

16 law?  

17 A     Most of it.  I was briefly in private practice from

18 2011 to 2013, and I did a little bit of criminal work.  But

19 from 2013 to present, most of that time I've been employed

20 as a public defender, except for about nine months when I

21 was working for Department of Social Services.  

22 Q     Okay.  How did you come to represent Mr. Armstrong?  

23 A     This was a case in Anderson county.  At the time, I

24 was working in the Anderson County office of the Tenth

25 Circuit Public Defender.  He qualified, and I was assigned a
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Robert Opperman-Direct Examination 21

1 case for our office.  

2 Q     So, in that time you represented him, did you have

3 enough time to meet and speak with him?  

4 A     Yes. 

5 Q     Did you explain to him his options?  

6 A     Yes, I did.  

7 Q     Did he appear to understand everything that you

8 explained to him?

9 A     Yes, but I'll give a caveat to that.  So, during that

10 period of time, my observation was that Mr. Armstrong seemed

11 to be struggling with some mental health conditions.  One of

12 the things that we did during the course of his case was ask

13 for an evaluation at the Department of Mental Health.  He

14 was evaluated, and the Department determined that he was

15 competent, but I tried to take into account my

16 representation. Some stuff, he didn’t have symptoms.  He may

17 have been competent, but he did have symptoms. I’m not a

18 mental health professional.  I can’t diagnose him myself,

19 but I tried to take extra care to be sure that he understood

20 what I was saying.  

21 Q     Right, and you said the Department of Mental Health

22 found him competent?  

23 A     That's correct.  

24 Q     So did you, for Mr. Armstrong's case, did you see any

25 non-frivolous crimes for an appeal?  
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Robert Opperman-Cross-Examination 22

1 A     I did not.  

2 Q     And did Mr. Armstrong ever require an appeal?  

3 A     Not that I recall.  

4 Q     Did he ever ask you to file an appeal?  

5 A     No.  

6       MR. KOWALSKI: Beg the Court’s indulgence.  Thank you. 

7 No further questions.  

8       THE COURT:  Ms. Ross? 

9       MS. ROSS:  Thank you, Your Honor.  

10                        CROSS-EXAMINATION

11       BY MS. ROSS:

12 Q     Mr. Opperman, do you recall specifically advising Mr.

13 Armstrong that he could appeal that guilty plea?  

14 A     I don't recall that, but I think I probably didn't. 

15 Reason for that is my memory is somewhat dim of that day

16 because it was five years ago.  I remember we were moving

17 fast, and I don't believe I spoke to him after court, so if

18 I had to guess, I'd say that I didn't tell him that he had

19 that right.  

20       MS. ROSS:  All right, thank you.  No further question. 

21       THE COURT:  Anything further from the State?  

22       MR. KOWALSKI:  No, Your Honor.  

23       THE COURT:  Thank you, sir. You may step down.  

24       THE WITNESS:  May I be excused, Your Honor?  

25       THE COURT:  Sure.  Any objection to excusing this
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Matthew Bradley-Direct Examination 23

1 witness?

2       MR. KOWALSKI:  No.

3       MS. ROSS: No objection.  

4      MR. KOWALSKI:  The State now calls Timothy Matthew

5 Bradley.

6      THE COURT:  Mr. Bradley, if you'll raise your right

7 hand for me, please. 

8                       WHEREUPON, Timothy Matthew Bradley,

9 having first been duly sworn, testified as follows:

10                       DIRECT EXAMINATION

11       BY MR. KOWALSKI:

12 Q     Good morning, Mr. Bradley.  

13 A     Good morning.  

14 Q     How long have you been practicing law?  

15 A     Since November 2005.  

16 Q     And since November 2005, how much of that time has

17 been practicing criminal law?  

18 A     For the first six years I was an Assistant Solicitor,

19 and since 2011 I've been in private practice doing defense

20 work.  

21 Q     And what kind of experience do you have with

22 representing for probation revocation hearings?  

23 A     I have the contract with the Public Defender’s Office

24 to handle all the probation revocation cases in Anderson

25 County that qualified for the Public Defender, and I've had
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1 that contract.  I began in January 2020, so going on a

2 complete four years now.  So a lot.  

3 Q     How did you come to represent Mr. Armstrong for this

4 probation hearing?  

5 A     He was incarcerated, and so he automatically qualified

6 for the Public Defender's Office to represent him for

7 probation revocation.  So, since I have the contract, I was

8 assigned this case.  

9 Q     So, in that time you represented him, did you have

10 enough time to meet and speak with them before his hearing? 

11 A     I did speak with him.  When Covid started, they set up

12 an attorney client confidential phone line at the jail so we

13 could call in and speak to our clients that way instead of

14 meeting with them in person.  So, I had a phone conversation

15 with him prior to the date of court, and then I spoke to him

16 again on the day of court.  

17 Q     So did you explain to the Applicant his options?  

18 A     What I did was I explained to him what to expect at

19 the hearing, how probation revocation hearings work, and

20 that it was up to the Judge to decide whether or not he

21 would be revoked or continued on probation.  We discussed --

22 I read to him the 1106 violation report for him to

23 understand all the allegations against him.  And then we

24 discussed what we would be seeking and discussed what we

25 would be asking for from the Judge, which included a short
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1 period of 90 days for him to go to Solutions Recovery, so

2 that's what we did.  

3 Q     And he appeared to understand everything you explained

4 to him?

5 A     He did.  

6 Q     At the probation revocation hearing, did you mention

7 to the Judge that the Applicant had applied for a bed space

8 at Solutions Recovery?  

9 A     I did. He said it, and I also said it when Judge

10 McIntosh gave me an opportunity to speak on his behalf.  We

11 asked that he be allowed to –- he already had some time

12 built up.  We asked that he be revoked only 90 days and for

13 him to be allowed to go to Solutions Recovery and complete

14 that program there.  

15 Q     So about Applicant’s 17 arrests, do you think that

16 objecting to those being mentioned at the probation

17 revocation hearing would have altered the outcome of the

18 hearing?  

19 A     I do not.  Because the arrests were already laid out

20 in the violation report and the Judge already had the

21 violation report.  They get those beforehand for them to

22 read.  Judge McIntosh had that in his hand.  And the way it

23 was couched in the actual violation report was that it was

24 he failed to notify agent of these arrests.  And so that was

25 read to Mr. Armstrong, and he knew that was what they were
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1 talking about.  That was the violations that he failed to

2 notify the agent, not the actual arrest.  But Judge McIntosh

3 already knew about it. It was in the report.  I believe that

4 at the hearing Agent Edge even said, after mentioning the

5 arrest, he said it's not a violation, because it’s not.  In

6 having done this so much, and knowing Judge McIntosh, I know

7 that he does not consider any charges as a violation.  And

8 when he read his sentence, when he spoke his sentence, what

9 he was violating Mr. Armstrong for, he did not mention those

10 arrests. It was just failure to report, failure to complete

11 substance abuse counseling, and failing to pay restitution.  

12 Q     Okay.  And lastly, do you think that clarifying that

13 the arrests resulted from Applicant’s uncle placing him on

14 trespass notice would have changed that outcome?  

15 A     I don't believe I was aware about the uncle being the

16 one that –- I don't believe Mr. Armstrong told me about his

17 uncle placing him on trespass notice beforehand.  But I did

18 mention –- during the hearing, Mr. Armstrong told Judge

19 McIntosh, explained to Judge McIntosh what the charges

20 stemmed from.   When I was given the opportunity to speak, I

21 said the same thing, that it was mostly magistrate level and

22 below offenses coming from arguments there.  So I did speak

23 about that and Mr. Armstrong had already spoken to Judge

24 McIntosh about what the charges stemmed from.  So, as far as

25 specifically saying that the uncle had placed him on
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1 trespass notice, I don't know if I was aware of the uncle. 

2 But Mr. Armstrong and I had discussed about the arguments

3 being at the home.  That's what the majority of the charges

4 stemmed from. 

5       MR. KOWALSKI: Beg the Court’s indulgence.  No further

6 questions from the witness.  

7       THE COURT: Ms. Ross?

8                       CROSS-EXAMINATION

9       BY MS. ROSS:  

10 Q     Good morning.  

11 A     Good morning.

12 Q     Did you ever reach out to Solutions Recovery directly

13 to see whether Mr. Armstrong had been accepted in the

14 program or try to get some verification of that?  

15 A     I did not ask.  Agent –- excuse me.  Mr. Armstrong had

16 told me that he had been accepted.  We did mention that to

17 the Judge.  In my practice, the judges do not require them

18 to have an acceptance letter in hand at the time of the

19 hearing.  In fact, there's a lot of times that we reach

20 agreements that the probationer will be held for bed space

21 until they are found a bed space somewhere.  So a lot of

22 times that's what judges end up sentencing a probationer,

23 even if they're not even accepted anywhere yet. But we did

24 mention –- I did mention to Judge McIntosh that he had been

25 accepted.  
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1 Q     All right.  But hadn't -- just spoken to them.  

2 A     I had not.  Mr. Armstrong told me that he had been

3 accepted, I believe, right at the end of the week prior to

4 this hearing.  I believe it was on a Monday, if I recall

5 correctly. 

6 Q      All right.  And as far as these other arrests, did

7 you do any independent investigation of those arrests or to

8 talk to the uncle or grandmother about the situation going

9 on?  

10 A     I did not speak to uncle, no, or grandmother.  I've

11 spoken with Mr. Armstrong at length about it, and it’s in my

12 notes from our conversation about the arguments with the

13 family.  And he stayed there because he wanted to be with

14 his grandmother, to help his grandmother.  I did look up in

15 the system, in the public index, to verify that they were

16 still pending.  And they all were still pending.  I did do

17 that.  But just as far as what they stemmed from and what

18 they were, looking at it on the public index and then

19 talking to Mr. Armstrong is what I did.  

20       MS. ROSS:  Thank you.  I've got no further questions.  

21       THE COURT:  Anything further from the State?  

22       MR. KOWALSKI:  Nothing further.  

23       THE COURT:  Thank you.  You can step down.  

24       THE WITNESS: May I be excused?

25       THE COURT: Any objections to excusing Mr. Bradley?  
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1       MS. ROSS:  No objection.

2       THE COURT: You may be excused. Thank you.  

3       MR. KOWALSKI:  The State has no further witnesses.  

4       THE COURT:  Okay.  Anything further from Mr.

5 Armstrong?  

6       MS. ROSS:  No, Your Honor. Just a brief argument.  It

7 doesn't appear there's evidence that he was advised of his

8 right to appeal that original shoplifting. Then going —      

9  THE COURT: So, the appeal was after he was revoked?  Is

10 that the appeal that I see that was withdrawn?  

11       MS. ROSS:  Yes, but there was no –- the argument –-

12 this is the situation where Mr. Armstrong received the max

13 in this case. His argument would be that with the plea to

14 shoplifting with Mr. Opperman, he was not given advice of

15 his right to appeal, and therefore did not know that he

16 could have appealed.  And I believe he said he would have

17 wanted to appeal that ten-year sentence hanging over his

18 head from his original plea.  

19       THE COURT:  So what would his issue be on appeal from

20 the plea?  

21       MS. ROSS:  Well, that's a valid point, Judge.  And as

22 far as the case law, in all transparency, my understanding

23 is for it to be ineffective, an attorney has to not appeal

24 once he's been requested to put in an appeal.  I believe

25 that's the standard.  So, I recognize that and I understand
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1 that.  

2       THE COURT:  And I guess what I'm asking is, it was a

3 guilty plea.  It looks like he was thoroughly questioned on

4 the record.  Judge McIntosh covered all the areas.  So, if

5 he was appealing, what would the issue be that he would

6 raise to the Appellate Court?  

7       MS. ROSS:  I'm unsure, but given that he got the

8 maximum sentence on the probation revocation, the Appellate

9 issue is the only argument open to him.  So, he is making

10 that argument.  But I did not see –- in fact, I'm not sure

11 that I got the transcript of the actual plea to shoplifting. 

12 But generally, and I would advise Mr. Armstrong, it is very

13 difficult to have a strong appeal from the guilty plea

14 unless the Judge makes an egregious error during the plea

15 colloquy, or something like that.  But I can't speak to

16 that.  I don't have that. But that belated appeal is a

17 possibility from that original guilty plea for PCR.  

18      As far as the probation violation, probation agents do

19 this quite often in attempts to say that there were other

20 arrests that are out there.  Those should not be considered

21 by the Judge, and I argue, even mentioned, unless they

22 resulted in conviction or involved the use of a weapon or

23 domestic violence.  I believe there are exceptions for that. 

24 So we would argue that the probation lawyer who did the

25 probation revocation hearing should have mentioned to the
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1 Judge, or attempted mentioned to the Agent prior to the

2 Judge hearing about all these arrests, that that's not

3 something that should be considered during probation

4 revocation.  

5      I grant you there are many other issues to consider,

6 but they may not have resulted in the full revocation of ten

7 years when there was an option of drug treatment out there.

8 Especially in a client who did have mental health issues,

9 and obviously drug issues, that could have been addressed by

10 inpatient drug treatment.  And that would be our argument. 

11       THE COURT:  Mr. Kowalski, anything you want to say,

12 sir?  

13       MR. KOWALSKI:  So, firstly, concerning the allegations

14 of ineffective assistance of plea counsel, so absent

15 extraordinary circumstances, plea counsel has a

16 constitutional duty to consult the Defendant about an appeal

17 only when there is a reason to think that a rational

18 Defendant would want to appeal, or that the Defendant

19 reasonably demonstrated to counsel that he was interested in

20 appealing.  Mr. Opperman's credible testimony today

21 establishes that following the guilty plea, counsel did not

22 believe that there were any non-frivolous grounds for an

23 appeal, and that Mr. Armstrong did not reasonably

24 demonstrate an interest in appealing.  So, no extraordinary

25 circumstances as far as plea counsel's representation.

75



Matthew Bradley-Cross-Examination 32

1      Concerning the allegations of ineffective assistance of

2 counsel at the probation revocation hearing, Mr. Bradley

3 today credibly testified that if he had objected to the

4 mention of Applicant’s arrests or clarified that they

5 resulted from the trespass notice, the outcome of the

6 hearing would not have changed.  So, since the Judge had

7 access to the violation report and also revoked his

8 probation on other grounds that he lists specifically in the

9 transcript.  So that establishes that no prejudice was done

10 at the hearing as a result of Mr. Bradley not doing what

11 Applicant now alleges he should have done.  Further, Mr.

12 Bradley did make the Court aware of the Applicant having

13 applied for a bed space at Solutions Recovery and informed

14 the Court that the Applicant had told him that he had been

15 accepted.  

16       So, for all the reasons I’ve just stated, the State

17 asks that the Court dismiss Mr. Armstrong's application.  

18       THE COURT:  I'm going to take a close look at it.  I

19 do see in the record that before the Judge at the probation

20 violation hearing, Mr. Armstrong does say that he had been

21 doing drugs.  He never mentioned anything about his

22 grandfather having an issue with him.  What he said was that

23 his mom and his little brother, that he did not get along

24 with them, that we're, “Bumping heads all the time.”  He

25 makes no mention of the grandfather, or uncle, anybody else
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1 being upset with him at the hearing.  But again, I'm going

2 to take a close look at this before I give you all my

3 ruling.   

4       MR. KOWALSKI: Thank you, Your Honor.

5       MS. ROSS: Thank you, Your Honor.

6   ***END OF REQUESTED TRANSCRIPT OF RECORD)***
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