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QUESTIONS PRESENTED FOR REVIEW 

I.  Did the Court of Appeals err in reading this Court’s decision in Travelscape to 

require a broad interpretation of a tax statute, contrary to this Court’s 

longstanding rule favoring a taxpayer’s reasonable interpretation? 

II.  Did the Court of Appeals err in finding the statute “unambiguous” without 

properly considering Amazon Services’ contrary and reasonable 

interpretation? 

III.  Did the Court of Appeals err in finding no due process or equal protection 

violation when it is undisputed that Amazon Services is the only marketplace 

facilitator being held liable for sales tax on third-party sales under the pre-

2019 version of the Sales and Use Tax Act? 

INTEREST OF AMICI CURIAE 

The Chamber of Commerce of the United States of America (“U.S. Chamber”) 

is the world’s largest business federation.  It represents approximately 300,000 

direct members and indirectly represents the interests of more than three million 

companies and professional organizations of every size, in every industry sector, 

and from every region of the country.  An important function of the U.S. Chamber is 

to represent the interests of its members before Congress, the Executive Branch, 

and the courts.  To that end, the U.S. Chamber regularly files amicus briefs in 

cases, like this one, that raise issues of concern to the nation’s business community. 

Business Roundtable is an association of chief executive officers of America’s 

leading companies representing every sector of the U.S. economy and with 

employees in every state.  Business Roundtable works to promote a thriving United 

States economy and economic opportunity for all Americans by advocating for sound 

public policies. 
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NetChoice is a national trade association of online businesses that works to 

protect free expression and promote free enterprise on the internet.  Toward those 

ends, NetChoice is engaged in litigation, amicus curiae work, and political advocacy.  

At both the federal and state levels, NetChoice fights to ensure the internet stays 

innovative and free. 

The South Carolina Chamber of Commerce (“State Chamber”) is a not-for-

profit, statewide organization with a mission of serving as the leading voice for 

business in South Carolina and a vision of making South Carolina’s economy the 

most vibrant in the United States, creating opportunity and prosperity for all.  The 

State Chamber’s membership is comprised of businesses from across the state and 

across industries, from startups and family-owned businesses to multi-national 

enterprises—all of whom call South Carolina home.  The State Chamber aims to 

protect the interests of South Carolina’s business community by identifying and 

addressing issues that may impair economic development and growth, and routinely 

participates in state and federal litigation as an amicus. 

The Greater Columbia Chamber of Commerce (“Columbia Chamber”) has, 

since 1902, been a trusted resource for businesses and their employees.  Its 

members rely on the Columbia Chamber’s assistance in navigating complex issues 

facing the business community.  Through public policy and advocacy, the Columbia 

Chamber provides a unified voice for the regional business community, in order to 

create and promote a stronger community for businesses and for residents and an 

environment where businesses can flourish. 
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Amici have a strong interest in ensuring that the business community can 

predict its tax obligations in advance.  The decision below undermines that interest 

because the Court of Appeals weakened an established rule that helps to make the 

tax laws predictable:  Doubts on the meaning of tax statutes are resolved in the 

taxpayer’s favor.  Ensuring that courts follow that rule and preserve the 

predictability of the tax laws has great importance for amici and their members, in 

South Carolina and nationally. 

SUMMARY OF THE ARGUMENT 

The predictability of the tax laws is essential to the business community and 

the economy as a whole.  Businesses need their tax obligations to be predictable so 

that they can plan and invest for the future.  When tax obligations are instead 

unpredictable, it is difficult for businesses to make the plans and investments that 

are needed to spark economic growth and innovation.  Unexpected tax bills can even 

drive companies out of business, especially when those companies are small.  These 

harms to the business community produce downstream harms to everyone in the 

form of slower growth, higher prices, lower wages, and fewer jobs. 

An important tool exists for avoiding these harms:  the time-honored rule 

that doubts on the meaning of tax statutes are construed in favor of the taxpayer.  

For more than a century, this pro-taxpayer rule has helped businesses in South 

Carolina and beyond to predict their tax obligations with confidence. 

The predictability of the tax laws is now under threat from the decision of the 

Court of Appeals in this case.  That decision departed from this Court’s precedent 



 

 4

by eviscerating the rule that doubts in tax statutes are resolved in the taxpayer’s 

favor.  If left intact, the Court of Appeals’ new approach to the interpretation of tax 

statutes would impair the predictability of the tax laws and inflict serious harm on 

the South Carolina business community and its overall economy. 

To prevent those harms and to resolve the conflict between the decision below 

and this Court’s precedent, this Court should grant Amazon Services’ petition for a 

writ of certiorari. 

ARGUMENT 

I.  The predictability of the tax laws is vital to the business community 

and to the economy as a whole. 

In tax law, “certainty is desirable.”  United States v. Generes, 405 U.S. 93, 105 

(1972).  Indeed, a core principle of tax policy is that “[t]ax rules should be clear and 

simple to understand so that taxpayers can anticipate the tax consequences in 

advance of a transaction.”  Ass’n of Int’l Certified Pro. Accts., Tax Policy Concept 

Statement 1, Guiding principles of good tax policy:  A framework for evaluating tax 

proposals 4 (2017), https://bit.ly/4b1uZ72. 

This need for predictability in the tax laws is especially important for the 

business community.  Businesses are constantly planning for the future.  They must 

decide on a regular basis, for example, whether to hire more workers, whether to 

expand their operations into new geographic areas, and how to invest their capital.  

When businesses make those decisions, they need to account for their future tax 
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obligations.  Thus, to adopt successful business strategies and to make effective 

investments, businesses must be able to predict their tax obligations with accuracy. 

A lack of predictability in tax laws, in contrast, harms both the business 

community and the overall economy. 

As a prospective matter, an unpredictable tax environment makes it difficult 

for businesses to plan and invest.  “When businesses are uncertain about taxes,” 

they “adopt a cautious stance” because “it is costly to make a hiring or investment 

mistake.”  Steven J. Davis et al., Am. Enter. Inst., Business Class:  Policy 

Uncertainty Is Choking Recovery (Oct. 6, 2011), https://bit.ly/4bmfG8K.  This 

caution inhibits investment and “undermine[s] longer-run growth.”  Id.  As James 

Madison put the point long ago, “[w]hat prudent merchant will hazard his fortunes 

in any new branch of commerce, when he knows not but that his plans may be 

rendered unlawful before they can be executed?”  THE FEDERALIST NO. 62, at 421 

(James Madison) (Jacob E. Cooke ed., 1961). 

Unpredictability also imposes retrospective harms.  Unexpected tax bills 

disrupt businesses’ operations and disturb existing investments.  These unexpected 

costs can even drive small companies out of business altogether.  The resulting 

disruptions hurt not just the taxpaying businesses, but the businesses they partner 

with, the consumers they serve, and the workers they employ. 

Unpredictability in tax laws harms businesses and the economy in other 

ways as well.  When tax obligations are unclear, businesses must hire lawyers and 

accountants to navigate the uncertainty, creating a deadweight economic loss.  The 
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size of this loss is significant:  The nationwide costs of tax compliance are hundreds 

of billions of dollars each year, an amount that exceeds the combined profits of the 

country’s 25 largest corporations.  Jason J. Fichtner & Jacob M. Feldman, Mercatus 

Ctr., The Hidden Costs of Tax Compliance 9 (2013), https://bit.ly/4aXhtRT.  These 

compliance costs “add[ ] to the price of every product, but they do nothing to make 

our factories more efficient, our computers faster or our cars more durable.”  U.S. 

Dep’t of the Treasury, Treasury Secretary Paul O’Neill Statement on Treasury’s Plan 

to Combat Abusive Tax Avoidance Transactions (Mar. 20, 2002), 

https://bit.ly/4bnFW2P.  As a result, compliance costs “raise prices and curtail 

innovation.”  Laura Alix, Am. Banker, Rising Compliance Costs are Hurting 

Customers, Banks Say (Apr. 12, 2018), https://bloom.bg/4b0xmHt. 

When faced with uncertainty, businesses also might try to avoid audits and 

unexpected tax liabilities by paying more in taxes than they actually owe.  See 

Leigh Osofsky, The Case Against Strategic Tax Law Uncertainty, 64 Tax L. Rev. 

489, 499-501 (2011) (describing risk-aversion models that predict this type of over-

reporting of tax burdens).  These overpayments also prevent businesses from 

making beneficial investments and pursuing profitable endeavors. 

In sum, unpredictability in tax laws inflicts significant harms on the business 

community and the economy.  Businesses cannot reliably plan and invest for the 

future, and they face unexpected tax bills and unnecessary compliance costs.  

Consumers and employees, in turn, suffer the consequences through slower growth, 

higher prices, lower wages, and lost jobs.  To avoid these harms, and to produce a 
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vibrant business climate that fosters economic growth, it is important to ensure 

that businesses can confidently predict their tax obligations in advance. 

II. The established rule that ambiguity must be resolved in the 

taxpayer’s favor supports a predictable tax system. 

Businesses depend on a time-honored rule of tax law to help provide the 

predictability that they need:  the rule that doubts on the meaning of tax statutes 

are resolved in favor of the taxpayer. 

This rule has been woven into the fabric of tax law for more than a century.  

In 1917, the U.S. Supreme Court held that “[i]n case of doubt,” tax statutes “are 

construed most strongly against the government, and in favor of the citizen.”  Gould 

v. Gould, 245 U.S. 151, 153 (1917).  The courts of nearly every state have since 

embraced this same rule.  See 3A Shambie Singer, Sutherland Statutes and 

Statutory Construction § 66:1 n.2 (8th ed., Nov. 2023 update) (citing decisions from 

47 states and the District of Columbia). 

This Court is no exception.  In fact, this Court helped to pioneer the rule that 

doubts in tax statutes are construed in the taxpayer’s favor.  In 1924, this Court 

recognized that it was already an “established rule” under South Carolina law that 

“substantial doubt” on the scope of a tax statute “must be resolved against the 

government.”  Columbia Ry., Gas & Elec. Co. v. Carter, 127 S.C. 473, 482, 121 S.E. 

377, 380 (1924).  In the century since, the Court has reaffirmed its commitment to 

this rule multiple times, including most recently in Alltel Communications, Inc. v. 

South Carolina Department of Revenue.  See 399 S.C. 313, 321, 731 S.E.2d 869, 873 

(2012); see also S.C. Nat’l Bank v. S.C. Tax Comm’n, 297 S.C. 279, 281, 376 S.E.2d 
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512, 513 (1989); Hadden v. S.C. Tax Comm’n, 183 S.C. 38, 46-47, 190 S.E. 249, 253 

(1937); Cooper River Bridge, Inc. v. S.C. Tax Comm’n, 182 S.C. 72, 188 S.E. 508, 

509-11 (1936); Fuller v. S.C. Tax Comm’n, 128 S.C. 14, 21-22, 121 S.E. 478, 481 

(1924). 

The bedrock rule that doubts in tax statutes are construed to favor the 

taxpayer helps to provide the predictability that the business community needs in 

multiple ways. 

First, this rule allows businesses to interpret tax statutes with confidence.  

The pro-taxpayer rule means that if a tax statute “is ambiguous or is reasonably 

susceptible of an interpretation that will exclude” a person, “then the person will be 

excluded.”  Alltel, 399 S.C. at 321, 731 S.E.2d at 873 (quoting Cooper River Bridge, 

182 S.C. at 76, 188 S.E. at 509-10).  As a result, businesses can predict with 

certainty that unless a tax statute unambiguously covers a particular business 

activity, the statute will not apply to that activity. 

Second, the pro-taxpayer rule encourages the legislature to speak clearly in 

tax statutes.  The rule does so by making the legislature aware that if it does not 

speak clearly, its statutes will be construed against the government, and tax 

revenues will decrease.  Cf. Antonin Scalia & Bryan A. Garner, Reading Law:  The 

Interpretation of Legal Texts 301 (2012) (“The less the courts insist on precision, the 

less the legislatures will take the trouble to provide it.”).  And when the legislature 

speaks clearly in tax statutes, those statutes provide the certainty and 

predictability that businesses need. 
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Third, the pro-taxpayer rule guards against attempts by the government to 

enforce new tax obligations in a retroactive, selective, and discriminatory way.  

When the government retroactively and selectively imposes unexpected tax 

obligations, it destroys the predictability that is so important to the business 

community.  As Amazon Services notes in its petition, this type of retroactive, 

selective enforcement also violates constitutional guarantees of due process and 

equal protection.  See Pet. 23-25.  Construing doubts in tax statutes to favor the 

taxpayer helps to avoid those constitutional problems and to preserve predictability.  

It does so by limiting the ability of tax officials to read new obligations into old 

statutes in enforcement actions that are brought only against particular taxpayers. 

In sum, this Court and other courts across the country have long helped to 

give the business community the predictability that it needs by following the rule 

that doubts in tax statutes are construed to favor the taxpayer. 

III. The decision below impairs the predictability of the tax laws by 

eviscerating the rule that ambiguity is resolved in the taxpayer’s 

favor. 

The decision of the Court of Appeals in this case threatens to sap the tax laws 

of their predictability.  It does so by weakening the rule that doubts on the meaning 

of tax statutes are resolved in the taxpayer’s favor. 
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To be sure, the Court of Appeals paid lip service to the pro-taxpayer rule.  See 

App. 2114-15.1  But the court’s analysis clashes with that rule in two important 

ways. 

First, the Court of Appeals held that tax statutes should be construed 

“broadly.”  App. 2118.  But when tax statutes are construed broadly, doubts are 

construed to favor the government, not the taxpayer.  The approach adopted by the 

Court of Appeals is thus the polar opposite of the rule that doubts in tax statutes 

are construed in the taxpayer’s favor. 

The Court of Appeals tried to find support for its view that tax statutes 

should be construed broadly in Travelscape, LLC v. South Carolina Department of 

Revenue, 391 S.C. 89, 705 S.E.2d 28 (2011).  See App. 2118.  In Travelscape, 

however, this Court did not hold that tax statutes should be construed broadly.  As 

Amazon Services points out, the words “broad” and “broadly” do not even appear in 

this Court’s opinion.  Pet. 12.  Rather than construe a tax statute broadly, this 

Court merely held that the “plain language” of the statute in Travelscape applied to 

the activity at issue.  391 S.C. at 98, 705 S.E.2d at 33.  The Court thus held that 

there was no doubt about the meaning of the statute, not that unclear statutes 

should be construed broadly to favor the government. 

In any event, even if Travelscape could be understood to hold that tax 

statutes should be construed broadly, this case would still call for the Court’s 

review.  One year after Travelscape, this Court reaffirmed in Alltel that doubts in 

                                            
1 “App.” refers to the appendix to Amazon Services’ petition. 
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tax statutes are resolved in the taxpayer’s favor.  See 399 S.C. at 321, 731 S.E.2d at 

873.  Thus, even if the Court of Appeals’ reading of Travelscape were correct, 

Travelscape would conflict with Alltel.  On that understanding, this Court’s review 

would be warranted to resolve the conflict in its decisions and to bring clarity to this 

important issue. 

The second way that the Court of Appeals’ analysis clashes with the pro-

taxpayer rule is that the court jumped too quickly to the conclusion that, in this 

case, there is no statutory doubt to be resolved in Amazon Services’ favor.  If the 

court’s approach were replicated in other cases, the meaning of tax statutes would 

almost never be viewed as subject to doubt, and the rule that doubts should be 

construed to favor the taxpayer would be a dead letter. 

This problem flows from multiple parts of the decision below. 

For example, the Court of Appeals reasoned that the statute at issue here is 

unambiguous because the statute includes definitions of the relevant statutory 

terms.  App. 2115.  As this Court has held, however, statutory definitions can 

themselves be ambiguous.  See Kennedy v. S.C. Ret. Sys., 345 S.C. 339, 344-46, 549 

S.E.2d 243, 245-46 (2001).  Thus, the mere presence of definitions does not make a 

statute unambiguous.  Under the Court of Appeals’ contrary approach, because 

statutory definitions are so prevalent, the pro-taxpayer rule would seldom apply. 

The court also concluded that the statute here is unambiguous without 

engaging with Amazon Services’ interpretation of the statute.  See Pet. 13-18.  If 
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courts need not engage with taxpayers’ interpretations of tax statutes, they will 

conclude too often that those statutes unambiguously favor the government. 

The court also reasoned that, because it deemed the statute to be 

unambiguous as of 2016 (the relevant tax year in this case), it need not consider 

that the legislature amended the statute in 2019 to cover the exact activity at issue.  

See App. 2116.  But the fact that the legislature saw the need to amend the statute 

to cover this activity is itself strong evidence that the 2016 version of the statute 

was ambiguous.  If courts can deem a statute unambiguous without considering 

indicators that the statute is ambiguous, that too will put a thumb on the scale in 

favor of the government. 

The court likewise reasoned that, because it deemed the statute 

unambiguous, it was irrelevant that the Director of the Department of Revenue told 

the legislature that the statute’s application to the activity here was subject to 

doubt.  See App. 2115-16; see also Pet. 19-20.  Here as well, the court erroneously 

leapt to the conclusion that the statute was unambiguous without considering 

powerful evidence to the contrary.  When tax officials state that tax statutes are 

ambiguous, those statements should be treated as highly probative, not as 

irrelevant. 

Finally, the court erroneously disregarded Amazon Services’ showing that 

courts in other states with similar tax statutes have uniformly concluded that those 

statutes do not cover the activity at issue here.  See App. 2121; see also Pet. 21-23.  

This uniform body of law is also strong evidence that South Carolina’s statute does 
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not unambiguously favor the government in this case.  Yet the Court of Appeals 

gave no weight to these decisions from other states.2 

For these reasons, under the approach taken by the Court of Appeals, courts 

would erroneously conclude that tax statutes unambiguously favor the government 

far too often.  That would leave toothless the rule that ambiguities in tax statutes 

should be construed in the taxpayer’s favor. 

Weakening the pro-taxpayer rule in this way would have consequences that 

extend far beyond this case.  As discussed above, rigorous adherence to the pro-

taxpayer rule helps to provide the predictability that the business community 

needs.  See supra pp. 8-9.  By eviscerating that rule, the decision below would 

produce the many harms that flow from a lack of predictability in the tax laws.  See 

supra pp. 4-6.  Those harms would be inflicted not just on Amazon Services, but on 

the entire South Carolina business community, including the many small 

businesses that operate here.  Small and large businesses alike would need to think 

                                            
2  The Court of Appeals also mistakenly overrode another important rule that 

helps to ensure the predictable application of tax laws:  the rule that courts are 

“generally reluctant” to disregard the corporate form, and that they will do so only 

to prevent “injustice or fundamental unfairness.”  Mid-S. Mgmt. Co. v. Sherwood 

Dev. Corp., 374 S.C. 588, 597-98, 649 S.E.2d 135, 140-41 (Ct. App. 2007).  Here, the 

Court of Appeals showed no reluctance to disregard the corporate separateness of 

Amazon Services and Amazon Payments.  The court collapsed those separate 

entities into a single one, not to prevent injustice or fundamental unfairness, but 

merely because an Amazon Services contract used the term “we” to refer to both 

entities.  See App. 2117.  As Amazon Services notes, that error does not ultimately 

affect the outcome of this case.  See Pet. 16.  But the Court of Appeals’ decision to 

disregard the corporate form on such weak grounds is another illustration of the 

court’s inattention to the importance of the predictable application of the tax laws.  
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twice about making investments in South Carolina, and many might choose to move 

their operations to states that provide a more predictable tax environment.  The 

brunt of these effects would ultimately be borne by the State’s consumers and 

employees through higher prices, lower wages, and lost jobs. 

To prevent those harms and to reaffirm this State’s longstanding 

commitment to the predictable application of the tax laws, this Court should grant 

review and reverse the decision below. 

CONCLUSION 

Amici ask that the Court grant Amazon Services’ petition for a writ of 

certiorari and reverse the decision of the Court of Appeals. 

s/ Stephen M. Cox     
Stephen M. Cox 
S.C. Bar No. 12263 
ROBINSON, BRADSHAW & HINSON, P.A. 
202 E. Main Street, Suite 201  
Rock Hill, South Carolina 29730 
(803) 325-2900 
scox@robinsonbradshaw.com 
 
s/ Erik R. Zimmerman    
Erik R. Zimmerman  
(application for admission  
pro hac vice pending) 
ROBINSON, BRADSHAW & HINSON, P.A. 
1450 Raleigh Road, Suite 100 
Chapel Hill, North Carolina 27517 
(919) 328-8800 
ezimmerman@robinsonbradshaw.com 
 

Dated:  May 15, 2024   Attorneys for Amici Curiae 
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INTEREST OF AMICUS CURIAE 

The National Retail Federation (“NRF”) conditionally submits, upon motion to this 

Court, this brief as amicus curiae in support of the Appellant, Amazon Services, LLC, to address 

and ultimately reverse the ruling of the Court of Appeals in Amazon Services, LLC v. South 

Carolina Department of Revenue.  

Retailers represent the nation’s largest private-sector employer, contributing $5.3 trillion 

to annual GDP and supporting more than one in four U.S. jobs — 55 million working 

Americans. Most retailers are small businesses — 91.2 percent of retail firms have fewer than 10 

employees. And in South Carolina, the retail industry directly employs 535,000 workers, 

representing 28 percent of the total jobs in the State — double the next largest industry. More 

than 22 percent of South Carolina’s labor income is supported by the retail industry, and more 

than 23 percent of South Carolina’s GDP is supported by the retail industry.  

NRF advocates for the people, brands, policies, and ideas that help retail succeed. For 

over a century, NRF has been a voice for every retailer and every retail job, educating, inspiring, 

and communicating the powerful impact retail has on local communities and global economies. 

NRF periodically submits amicus curiae briefs in cases raising significant legal issues impacting 

the retail community, and advocates for issues that affect retailers and their customers.  

As an organization dedicated to representing the retail industry, NRF is able to offer 

unique perspectives and insights regarding the adverse impact of the Court of Appeals’ decision 

on the broader retail community. This brief addresses matters that might otherwise escape the 

Court’s attention and amicus has a substantial, legitimate interest in the outcome of the case.   

INTRODUCTION 

NRF strongly supported the creation of explicit legal requirements that marketplace 

facilitators pay sales tax on transactions facilitated over a marketplace platform in every state 
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with a sales tax regime – including South Carolina. NRF made such legislation a major priority 

so that brick-and-mortar retailers would be placed on a level playing field with online 

marketplace sellers. Consistent with NRF’s legislative priorities, it strongly supported the 

passage of 2019 S.C. Act No. 21 (the “South Carolina Marketplace Amendments”), which 

provided an effective date of April 26, 2019 for amendments to South Carolina’s sales tax laws 

that, among other things, amended the definition of a “retailer” or “seller” subject to South 

Carolina sales tax to include any person “operating as a marketplace facilitator.”  S.C. Code 

§ 12-36-70(3); see also S.C. Code § 12-36-910(A). 

But NRF is concerned to learn that the South Carolina Department of Revenue 

(“Department”) now considers NRF’s efforts supporting the South Carolina Marketplace 

Amendments wholly unnecessary – especially since Department Director W. Hartley Powell told 

the South Carolina General Assembly in sworn testimony that prior to the passage of the South 

Carolina Marketplace Amendments: (1) there was nothing in South Carolina’s sales tax “law[s] 

related to the taxation of third party sales”1; and (2) legislation was needed to “close[] the gap” 

so that “nobody has to guess” who owes sales taxes on sales over a marketplace.2  

Based on the Department’s arguments and the conclusions of the Court of Appeals, in 

South Carolina the Department would not need to bother with seeking clear tax legislation if it 

can merely re-interpret existing legislation to cover situations never contemplated by a statute. 

Without review of the Court of Appeals’ decision by this Court, all taxpayers will be at risk as no 

 
1 S.C. Dep’t of Revenue, Program Evaluation Report at 33 (May 31, 2018), available at 
http://web.archive.org/web/20220120093909/https://www.scstatehouse.gov/CommitteeInfo/HouseLegislativeOversi
ghtCommittee/AgencyWebpages/DOR/PER-CompletePDF-DOR.PDF (last accessed Aug. 9, 2022).  The cover page 
of this report states “The contents of this report are considered sworn testimony from the Agency Director” (W. 
Hartley Powell).   
2 Sworn Testimony of Director W. Hartley Powell before the S.C. General Assembly Joint Education and Finance 
Committee (Oct. 23, 2018), quoted in Final Opening Brief of Appellant Amazon Services LLC, Amazon Services, 
LLC v. S.C. Dep’t of Revenue, Case No. 2019-001706 (filed June 11, 2020) at 40.  
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statute can be relied on based on its historic application and the general understanding of its 

scope.  

In the case of the sales tax, this risk is compounded by the fact that under South Carolina 

law a taxpayer may “add to the sales price” the amount of the sales tax owed on the sale by the 

retailer – an opportunity that, practically speaking, is impossible to take advantage of when the 

Department seeks to retroactively apply a new, broader interpretation of the law. S.C. Code § 12-

36-940(A). As the sales tax is specifically applicable to “the business of selling tangible personal 

property at retail,” NRF’s members are put at significant risk that the Department could change 

its mind about how it interprets South Carolina’s sales tax law and assess retailers a potentially 

bankrupting sales tax liability. S.C. Code § 12-36-910(A). 

SUMMARY OF ARGUMENT 

As the Appellant has explained to this Court, this case addresses whether South Carolina 

could, prior to passage of new legislation in 2019, deem the Appellant the seller of products 

offered and sold in the Amazon.com marketplace by independent third parties resulting in a sales 

tax collection obligation and liability. Importantly, the Department did not just announce a new 

interpretation, it also applied this interpretation to sales that had already been completed.  

Review of the Court of Appeals’ decision is necessary because, if the Department is 

allowed to have such broad unilateral power to reinterpret the sales tax law – even after its own 

Director testified in support of legislation explicitly establishing the sales tax responsibility it 

now claims it always had – all retailers will be at risk of another novel interpretation of South 

Carolina sales tax law that could create an existential liability based on a sales tax assessment 

with no ability to collect reimbursement from retail customers.   

The Department’s approach in claiming sales tax could be assessed on a marketplace 

facilitator prior to the effective date of the South Carolina Marketplace Amendments raises the 
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risk that retailers, both large and small, will never have certainty over their financial obligations 

related to South Carolina’s sales tax regime. It means retailers must spend time attempting to 

read a future Department Director’s mind as to what additional obligations might be suddenly 

imposed on historical sales. It means a liability that economically belongs to the customer can 

become the liability of the retailer at the whim of a change in Department policy.  All of these 

results are financially untenable for any retailer, and perhaps risk bankrupting some.   

ARGUMENT 

At issue in this case is whether the Department can aggressively reinterpret a long-

standing sales tax law and then apply the new interpretation to commercial activity that happened 

in the past. Prior to the Department’s audit and assessment of the Appellant, NRF is unaware that 

the Department or any retailer disputed that under South Carolina law third-party retail sellers 

were liable for sales tax – meaning it was those third-party retail sellers that had the ability to 

seek reimbursement for the sales tax from retail customers.  

The apparent impetus for the Department’s assessment of the Appellant is the 

Department’s inability to impose sales tax on third-party sellers without nexus with the State and 

the perceived impracticality of directly auditing and assessing individual purchasers for use tax.3 

NRF has been at the forefront of advocating for solutions to the sales tax collection challenges 

states encountered as a result of historic and now invalidated constitutional nexus restrictions. 

NRF’s members have long argued for a level sales tax collection playing field as between 

traditional brick-and-mortar retailers and online sellers. Therefore, NRF supported legislation 

 
3 As explained by the Department, “South Carolina also imposes a complementary . . . use tax on the ‘sales price’ of 
tangible personal property purchased at retail for storage, use or other consumption in South Carolina.” S.C. Dep’t 
of Revenue, South Carolina Sales and Use Tax Manual (last updated Nov. 2022) at Introduction. Such tax is 
complementary to the sales tax because any “user shall be relieved of liability for the use tax on property subject to 
the sales tax and on which the tax has been paid.” Id. at Chapter 3, pg. 1 (quoting McJunkin Corp. v. City of 
Orangeburg, 238 F.2d 528, 529 (4th Cir. 1956)). 
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imposing sales tax responsibilities on marketplace facilitators, including the South Carolina 

Marketplace Amendments, in order to create consistency among the states and establish widely 

understood standards for retailers and marketplace facilitators.  

However, NRF is concerned about judicial acceptance of the Department’s assessment of 

a sales tax liability on marketplace facilitators in the absence of clear legislation and notice. As 

explained by Professor Walter Hellerstein – perhaps the most cited state and local tax scholar by 

the U.S. Supreme Court in the 21st century4 – sales taxpayers “need advance notice of changes in 

tax base, tax rate, and boundaries of local taxing jurisdictions in order to adjust their tax 

collection systems and procedures.” Hellerstein, Hellerstein, & Appleby, State Taxation, ¶ 

19A.07[3] (Thomson Reuters/Tax & Accounting, 3rd ed. 2001, with updates through December 

2023) (online version accessed on Checkpoint (www.checkpoint.riag.com) May 7, 2024)). The 

South Carolina Marketplace Amendments provided the very type of advance notice needed by 

South Carolina sales taxpayers – or, in the words of Department Director Powell, served to 

“close[] the gap” so that “nobody has to guess” who owes sales taxes on sales over a 

marketplace.5 

If this Court allows the Department to bypass the General Assembly and impose new 

interpretations of settled terms in this case, the Department will have judicial authority to force 

taxpayers “to guess” whether the Department will retroactively reinterpret other statutory terms 

related to retailers’ sales tax collection obligations. Notably, all other jurisdictions that have 

enforced marketplace collection obligations are doing so through specific, new marketplace 

 
4 The U.S. Supreme Court regularly cites Professor Hellerstein’s articles and his treatise in support of the 
conclusions reached in their decisions applying the dormant Commerce Clause to U.S. state and local tax issues. 
See, e.g., South Dakota v. Wayfair, Inc., 585 U.S. 162, 176 (2018); Comptroller of the Treasury of Md. v. Wynne, 
575 U.S. 542, 561 (2015) (citing Professor Hellerstein’s treatise); Ala. Dep’t of Revenue v. CSX Transp., Inc., 575 
U.S. 21, 28 (2015) (citing Professor Hellerstein’s treatise); MeadWestvaco Corp. v. Ill. Dep’t of Revenue, 553 U.S. 
16, 25, 27, 29, 31 (2008) (citing Professor Hellerstein’s treatise). 
5 Supra note 2.  
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legislative authority.6 The few jurisdictions that initially attempted to enforce a marketplace 

collection obligation in the absence of specific legislative authority either quietly gave up or lost 

in a judicial challenge. See Normand v. Wal-Mart.com USA, LLC, No. 2019-C-00263, 2020 WL 

499760 (La. Jan. 29, 2020).  

The implications of the Court of Appeals’ decision stretch far beyond the question of 

when marketplace facilitators started to have an obligation to pay South Carolina sales tax.  

Instead, every retailer subject to South Carolina’s sales tax regime is at risk if this Court upholds 

the Department’s two-faced approach in dealing with the South Carolina General Assembly and 

actual South Carolina taxpayers. The Department could target any element of South Carolina’s 

sales tax law, such as an exemption or the tax base calculation, and reinterpret the statute to 

expand liability. As a result, any retailer, whether selling taxable or presumably non-taxable 

items, could be in the same position as the Appellant with a surprise assessment. This result is 

particularly destructive because an interpretive change to tax obligations for sales that have 

already taken place deprives such retailers of the practical opportunity to seek reimbursement for 

the sales tax from retail customers. S.C. Code § 12-36-940(A).  

Most retailers operate on slim operating margins. For smaller retailers that cannot take 

advantage of economies of scale, the margins are even slimmer.7  These businesses generally do 

 
6 See e.g., Ga. Code Ann. § 48-8-30(c.2) (enacted by 2020 Georgia Laws Act 322 (H.B. 276), effective April 1, 
2020 and applicable to all sales occurring on or after April 1, 2020); Miss. Code. Ann. §§ 27-65-7, 9 (amended by 
2020 Miss. Laws H.B. 379, effective and in force from and after July 1, 2020); N.C. Gen. Stat. Ann. § 105-164.4J 
(enacted by 2019 North Carolina Laws S.L. 2019-246 (S.B. 557), Sec. 4, effective February 1, 2020 and applicable 
to sales occurring on or after that date); Tenn. Code Ann. § 67-6-501(f) (enacted by 2020 Tennessee Laws Pub. Ch. 
646 (S.B. 2182), effective October 1, 2020); Va. Code Ann. § 58.1-612.1 (enacted by 2019 Virginia Laws Ch. 815 
(H.B. 1722), which is not applicable to any retail sales transactions occurring before July 1, 2019); see also National 
Conference of State Legislatures Executive Committee Task Force on State and Local Taxation, Marketplace 
Facilitator Sales Tax Collection Model Legislation, § 3 (“No obligation to collect the sales and use tax required by 
this Act may be applied retroactively”) (unanimously approved Nov. 22, 2019), available at 
https://www.ncsl.org/Portals/1/Documents/Taskforces/SALT_Model_Marketplace_Facilitator_Legislation.pdf?ver=
2020-01-30-122035-320&timestamp=1580412048938. 
7 While there is no specific data regarding the margins of small retailers, general retail firms average a net margin of 
3.09%. New York Univ. Stern School of Business, Margins by Sector, 
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not have the financial wherewithal to pay a tax liability that they had no idea existed at the time 

that they sold an item. Larger retailers frequently have a more complex product mix and varied 

customer base, thus providing more opportunities for application of a taxability or exemption 

change to historic sales to disrupt their businesses. Furthermore, many large retailers have the 

same slim margin issues as small companies. 

This Court has previously held that “[w]hen a statute is amended, there is a presumption 

that the legislature intended to change the existing law.” Duvall v. S.C. Budget & Control 

Bd., 377 S.C. 36, 46 (2008) (emphasis added).  Any other conclusion would imply that the 

amendment was “essentially [] a futile act,” an implication this Court is “disinclined” to allow. 

Key Corp. Capital, Inc. v. Cty. Of Beaufort, 373 S.C. 55, 61 (2007). It may seem fanciful to 

suggest the Department would just reinterpret a statute to require a tax collection obligation 

when there was none originally, but since this is precisely what happened to the Appellant, and it 

could happen again unless this Court prevents it by applying the standards of narrowness and 

reasonableness as explained by the Appellant. Review of the Court of Appeals’ decision is 

necessary here to reaffirm that taxpayers, including South Carolina retailers, may rely upon this 

Court’s presumption that changes in South Carolina’s sales tax laws are intended to mean 

something.   

CONCLUSION 

For the reasons stated, and for the reasons stated by Petitioner, this Court should issue a 

writ of certiorari to review a final decision of the Court of Appeals and subsequently reverse the 

judgment of the Court of Appeals.  

 
https://pages.stern.nyu.edu/~adamodar/New_Home_Page/datafile/margin.html (last visited 5/2/2024). Grocery and 
Food retailers have only a 1.18% net margin. Id. Comparing this profit level to the net margin average for all 
businesses of 7.59%, id., and one can see how uniquely vulnerable the retail industry is to unbound whims of a 
judicially empowered, rogue tax authority.    



8 
 
 

 
Respectfully submitted,  
 

 
May 20, 2024      __________________________ 

Jennifer B. Routh (SC Bar No. 101349) 
McDermott Will & Emery, LLP 
500 North Capitol St., N.W. 
Washington, D.C. 20001 
(202) 756-8165  
 
Counsel for National Retail Federation 

 
 
 
 
 
 


