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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 


 
Appeal from Richland County 


Court of Common Pleas 
Robert E. Hood, Circuit Court Judge 


 
Case No. 2023-CP-40-02608 


 
Sallie Wilson 
as Guardian for Gladys Graham, 


Respondent, 
v. 


Medical University Hospital Authority 
d/b/a MUSC Health Columbia Medical Center Northeast, 
Columbia AL Operations, LLC 
d/b/a Harmony Collection at Columbia (AL/MC), 
and Karen Bowman, 


Defendants. 


 
Of whom Columbia AL Operations, LLC 
d/b/a Harmony Collection at Columbia (AL/MC) 
and Karen Bowman are 


Appellants. 
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Defendants/Appellants Columbia AL Operations, LLC d/b/a Harmony Collection at 
Columbia (AL/MC) and Karen Bowman (collectively, “Appellants”) hereby appeal the 
following orders of the Honorable Robert E. Hood, Circuit Court Judge: 


 
• Order filed March 26, 2025, denying Appellants’ Motion to Compel 


Arbitration; and 
 


• Order filed April 23, 2025, denying Appellants’ Motion to Alter, Amend, 
and/or Reconsider. 


 
Copies of the appealed orders are attached hereto and incorporated herein by reference.  
Appellants received written notice of entry of the most recent order on April 23, 2025. 
 
 
 


Respectfully submitted, 
CLEMENT RIVERS, LLP 


 
By: s/Russell G. Hines     


Stephen L. Brown (SC Bar No. 66468) 
D. Jay Davis Jr. (SC Bar No. 12084) 
Matthew O. Riddle (SC Bar No. 76650) 
Russell G. Hines (SC Bar No. 72100) 
25 Calhoun Street, Suite 400 
P.O. Box 993  (29402) 
Charleston, South Carolina  29401 
(843) 720-5488 
Attorneys for Appellants 


 
Charleston, South Carolina 
 
May 23, 2025 
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STATE OF SOUTH CAROLINA ) 


) 


IN THE COURT OF COMMON PLEAS 


COUNTY OF RICHLAND ) C/A No. 2023-CP-40-02608 


Sallie Wilson as Guardian for Gladys Graham,  )


) 


 


Plaintiff, ) 


) 


ORDER DENYING DEFENDANT 


COLUMBIA AL OPERATIONS, LLC D/B/A 


HARMONY COLLECTION AT COLUMBIA 


(AL/MC), AND KAREN BOWMAN’S 


MOTION TO COMPEL ARBITRATION 


Versus ) 


) 


Medical University Hospital Authority d/b/a 


MUSC Health Columbia Medical Center 


Northeast, Columbia AL Operations, LLC 


d/b/a Harmony Collection at Columbia 


(AL/MC), and Karen Bowman,  


)


)


)


)


) 


 ) 


Defendants. ) 


  


This matter came before the Court for a hearing on the Motion of the Defendants, 


Columbia AL Operations, LLC d/b/a Harmony Collection at Columbia (AL/MC), and Karen 


Bowman’s motion to compel arbitration.  Present at the hearing was Bradley H. Banyas of Mt. 


Pleasant, SC for the Plaintiff, Matthew O. Riddle of Charleston, SC for the moving Defendants 


Columbia AL Operations, LLC d/b/a Harmony Collection at Columbia (AL/MC), and Karen 


Bowman, and Austin T. Reed of Columbia, SC for the Defendant Medical University Hospital 


Authority d/b/a MUSC Health Columbia Medical Center Northeast.  After consideration of 


arguments put forth by all parties, the Court DENIES Defendant’s Motion to Compel Arbitration.  


The Court’s basis and reasons are contained within this Order.    


FACTS AND PROCEDURAL HISTORY 


 Gladys Graham was a resident at Defendants Columbia AL Operations, LLC d/b/a 


Harmony Collection at Columbia (AL/MC), and Karen Bowman’s [hereinafter referred to as 
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“Harmony”] facility.  The Defendants operate a community residential care facility (commonly 


known as assisted living), licensed by the South Carolina Department of Health and 


Environmental Control, R.61-84, Standards for Community Residential Care Facilities. While a 


resident in the Defendants’ facility, Ms. Graham was allowed to at least one fall on April 18, 2022, 


which resulted in a fractured right hip, and was suspected to suffer multiple other falls.  Ms. 


Graham was transferred to the Medical University of South Carolina in Columbia, South 


Carolina, where she underwent a hip repair surgery and subsequently developed pressure 


wounds to her right buttock and heel, which subsequently healed.  Sallie Wilson was appointed 


Guardian and Conservator for Gladys Graham on January 10, 2023, by the Saluda County Probate 


Court.   


 Sallie Wilson, as Guardian for Gladys Graham filed a Notice of Intent against Medical 


University Hospital Authority d/b/a MUSC Health Columbia Medical Center Northeast 


[hereinafter referred to as “MUHA”] on March 30, 2023.  A pre-suit mediation was held on May 


17, 2023, at which the parties reached an impasse.  A Summons and Complaint and Amended 


Summons and Complaint naming the current Defendants was filed on May 18, 2023.  Defendant 


MUHA filed its Answer on June 23, and the Harmony Defendants filed their Answer on June 30, 


2023.  Harmony also subsequently served discovery on the same date concurrent with their 


Answer.  On August 9, 2023, a Consent Order for Substitution of Counsel was filed for the 


Harmony Defendants, along with the Defendant’s Motion to Compel Arbitration.  


 On July 16, 2024, all parties participated in a mediation wherein the Plaintiff settled with 


MUHA but reached an impasse with Harmony. Gladys Graham passed away on July 30, 2024, 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 M


ar 26 9:19 A
M


 - R
IC


H
LA


N
D


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2023C
P


4002608







 


 


3 


and Rabbani Abu Rashid Muhammad was appointed the Personal Representative of the Estate 


of Gladys Andrews Graham on September 24, 2024 by the Saluda County Probate Court.  


Harmony re-filed the present Motion to Compel Arbitration on November 26, 2024.   


 At the hearing of this matter, there was no evidence presented to the Court that Gladys 


Graham lacked the requisite capacity to sign Defendant’s admission and arbitration agreement, 


and it is undisputed that Gladys Graham never signed the Defendant’s arbitration agreement.   


STANDARD OF REVIEW 


In determining whether a particular dispute can be compelled into arbitration, this Court 


must first determine whether a valid agreement to arbitrate exists between the parties.  All 


waivers of trial by jury must be known, voluntary, and intentional.  The signatory must have legal 


authority or legal capacity to sign on behalf of the Plaintiff resident.  The burden of proof is on 


the party attempting to compel the arbitration to prove a valid contract.  “A parties' right to a jury 


trial in South Carolina is governed by state law.  See Pelfrey v. Bank of Greer, 270 S.C. 691, 693, 


244 S.E.2d 315, 316 (1978).  


In determining whether an agreement to arbitrate exists, “the court should apply ‘ordinary 


state-law principles that govern the formation of contracts.’”  Towles v. United Healthcare Corp., 


338 S.C. 29, 37, 524 S.E. 2d 839, 844 (Ct. App., 1999).  Arbitration is available only when the parties 


involved contractually agree to arbitrate.  Id. South Carolina common law requires that, in order to 


have a valid and enforceable contract, there must be a meeting of the minds between the parties with 


regard to all essential and material terms of the agreement.  Player v. Chandler, 299 S.C. 101, 105, 


(1989).  Arbitration will be denied if a court determines no agreement to arbitrate existed.  S.C. Code 
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Ann. § 15-48-20(a). 


 The party seeking to enforce an agreement to arbitrate has the burden of establishing the 


existence of a valid arbitration agreement.  See Aiken v. World Finance Corp. of S.C., 373 S.C. 144, 


149, 644 S.E.2d 705, 708 (2007); MBNA America Bank, N.A. v. Christianson, 377 S.C. 210, 659 


S.E.2d 209 (S.C. Ct. App. 2008).  It is well established that “where one party denies the existence 


of an arbitration agreement raised by an opposing party, a court must immediately determine 


whether the agreement exists in the first place.  If no agreement is found to exist, the court must 


deny any application to arbitrate.”  Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 


663, 667 (S.C. 2007) (internal citation omitted).  Whether a valid arbitration agreement exists is a 


matter for judicial determination.  York v. Dodgeland of Columbia, Inc., 406 S.C. 67, 78, 749 S.E.2d 


139, 144 (Ct. App. 2013).  Whether the parties agreed to arbitration is a question of substantive 


state law.  Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663, 668 (S.C. 2007) 


(“General contract principles of state law apply in a court’s evaluation of the enforceability of an 


arbitration clause.”).   


 


DISCUSSION 


I. Defendants’ Admission and Arbitration Agreement is Unenforceable as Sallie Wilson 


Did Not Have Authority to Sign the Agreement.  


 


A. Defendants Produced No Evidence of Actual Authority 


Gladys Graham would only be bound by the admission and arbitration agreement if there 


was evidence of an express or implied agency relationship between Gladys Graham and her 
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daughter, Sallie Wilson.  Agency may be established with clear evidence of actual or apparent 


authority conferred by the principal on the alleged agent.  Cowburn v. Leventis, 366 S.C. 20, 39, 


619 S.E.2d 437, 448 (Ct. App. 2005).  The legal consequences of an agent’s actions can only be 


attributed to the principle when the agent has actual or apparent authority.  Charleston Registry 


v. Young Clement, 359 S.C. 635, 598 S.E.2d 717 (Ct. App. 2004).  It is the duty of one dealing with 


an agent to use due care to ascertain the scope of the agent’s authority.  Frasier v. Palmetto Homes 


of Florence, 473 S.E.2d 865 (Ct. App. 1996).  Actual authority is “. . . expressly conferred upon the 


agent by the principal.” Richardson v. PV, Inc., 383 S.C. 610, 615, 682 S.E.2d 263, 265 (2009).  The 


party asserting an agency relationship has the burden of proof.  Pee Dee Nursing Home, Inc. v. 


Florence Gen. Hosp., 309 S.C. 80, 85, 419 S.E.2d 834, 837 (Ct. App. 1992).  The burden is not to 


make a mere prima facie showing but rather to show that agency is “clearly established by the 


facts.” Id.  South Carolina law imposes this weighty burden because a person dealing with an 


alleged agent has a legal duty of due care to determine the scope of the perceived agent’s 


authority. Id., (citing McCall v. Finley, 294 S.C. 1, 362 S.E.2d 26 (Ct. App. 1987)).  The proper focus 


in determining a claim of apparent authority is not on the relationship between the principal and 


the agent but that between the principal and the third-party.  Vereen v. Liberty Life Insurance 


Company, 306 S.C. 423, 412, S.E.2d 425 (Ct. App. 1991).  The burden of establishing agency is on 


the party asserting that a principal agency relationship exists.  Id.   


 The South Carolina Adult Health Care Consent Act governs “who may make health care 


decisions for patient[s] who are [unable] to consent” or “appreciate the nature and implications 


of [their] condition and proposed health care, to make a reasoned decision concerning the 
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proposed health care, or communicate that decision in an unambiguous manner.”  Coleman v. 


Mariner Health Care, Inc., 407 S.C. 346, 351, 755 S.E.2d 450, 453 (2014) (quoting S.C. Code Ann. § 


44- 66-20). “A patient’s inability to consent must be certified by two licensed physicians, each of 


whom have examined the patient.” S.C. Code Ann. § 44-66-20(8). 


In the present case, there is no evidence that Gladys Graham lacked capacity or the ability 


to sign Defendants’ admission and arbitration agreement.  Defendants have been unable to 


demonstrate that two physicians examined Gladys Graham prior to her admission to Defendants’ 


assisted living facility and certified that she (1) was unable to consent to her own healthcare 


decisions and (2) was unable to personally sign Defendants’ admission and arbitration 


agreement.  Without the certification of two examining physicians, Defendants’ agreement is 


unenforceable because Sallie Wilson had no authority to sign the admission and arbitration 


agreement under the South Carolina Adult Health Care Consent Act. See Coleman v. Mariner 


Health Care, Inc., 407 S.C. 346, 755 S.E.2d 450 (2014) (quoting S.C. Code Ann. § 44-66-20).  In fact, 


it is undisputed that Gladys Graham was competent to make her own legal decisions, and that 


Sallie Wilson did not have any power of attorney or guardianship given to her by Gladys Graham 


to make legal decisions on her behalf.  No evidence was presented by the Defendants to indicate 


otherwise.   


Defendants have produced no evidence indicating that Sallie Wilson had authority to 


enter a contract on Gladys Graham’s behalf or waive Ms. Graham’s right to a jury trial.  The issue 


of arbitration of arbitration agreements in long term care facilities has been addressed at the South 


Carolina Court of Appeals and Supreme Court, and the case is very similar to Coleman; Hodge 
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v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 813 S.E.2d 292, 304 (Ct. App. 2018); 


and Thompson v. Pruitt Corp., 416 S.C. 43, 784 S.E.2d, 679 (Ct. App. 2016). In all three of these 


cases, South Carolina Courts have found Arbitration Agreements to be unenforceable where a 


family member signed an Arbitration Agreement near the time of admission to a long term care 


facility for the Decedent and did not have any actual authority to do the same.  In all three cases, 


the Courts found that no implied authority nor estoppel applied.  Presently, a review of the 


admissions and arbitration documents by the Defendants would have informed them that Sallie 


Wilson did not have actual authority by way of a Durable Power of Attorney, nor Court 


Appointed Guardianship to bind her mother, nor did she ever indicate that she had any apparent 


authority to enter contracts on behalf of her mother.   


Defendants are a sophisticated business entity frequently interacting with residents and 


their families during the assisted living admission.  Defendants are familiar with the legal 


concepts of guardianship and powers of attorney and had the ability to ask Sallie Wilson for 


documentation, and upon learning none, simply had Gladys Graham execute the agreements, 


but for whatever reason, failed to do so.   Because there is no evidence in the record that Gladys 


Graham lacked the requisite capacity to sign the arbitration agreement, Sallie Wilson had no 


authority to sign Defendants’ admission and arbitration agreement under the theory of actual 


authority.    


B. Defendants Have Produced No Evidence of Apparent Authority. 


Defendants have failed to produce sufficient evidence establishing the necessary elements 


of apparent authority. Apparent authority is based on “ . . . representations made by the principal 
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to [a] third party and reliance by the third party on those representations.” Young v. S.C. Dept. 


of Disabilities & Special Needs, 374 S.C. 360, 367, 649 S.E.2d 488, 491 (2007). “Either the principal 


must intend to cause the third person to believe that the agent is authorized to act for him, or he 


should realize that his conduct is likely to create such belief.” Thompson v. Pruitt Corp., 416 S.C. 


43, 55, 784 S.E.2d 679, 685 (Ct. App. 2016) (quoting Froneberger v. Smith, 406 S.C. 37, 47, 748 S.E.2d 


625, 630 (Ct. App. 2013).  


The burden of establishing agency is upon the party asserting a principal-agent 


relationship exists. Frasier v. Palmetto Homes of Florence, Inc., 323 S.C. 240, 244, 473 S.E.2d 865, 


867 (Ct. App. 1996). The party seeking to establish apparent authority must prove “. . . (1) the 


purported principal consciously or impliedly represented another to be his agent; (2) the 


proponent relied on the representation; and (3) there was a change of position to the [proponent’s] 


detriment.” Thompson, 406 S.C. at 54, 748 S.E.2d at 685 (quoting Froneberger v. Smith, 406 S.C. 


37, 47, 748 S.E.2d 625, 630 (Ct. App. 2013)). 


“The proper focus in determining a claim of apparent authority is not on the relationship 


between the principal and the agent, but on that between the principal and the third party.” R&G 


Constr., Inc. v. Lowcountry Reg’l Transp. Auth., 343 S.C. 424, 432-33, 540 S.E.2d 113, 118 (Ct. App. 


2000) (citing Vereen v. Liberty Life Ins. Co., 306 S.C. 423, 412 S.E.2d 425 (Ct. App. 1991)). “It is the 


duty of the one dealing with the agent to use due care to ascertain the scope of the agent’s 


authority.” Justus v. Universal Credit Co., 189 S.C. 487, 495, 1 S.E.2d 508, 511 (1939).  


In the present case, there is no evidence that Gladys Graham consciously or impliedly 


made any representations to Defendants’ staff that Sallie Wilson was her agent for purposes of 
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executing the admission and arbitration agreement.  Defendants were required to determine the 


scope of any agent’s authority.  There is no evidence Gladys Graham made any representations 


to the Defendants or was ever even aware of the execution of the admission and arbitration 


agreement or knew of its existence. 


Without proof of representations made by Gladys Graham as to Sallie Wilson’s agency, 


Defendants’ admission and arbitration agreement is not enforceable under a theory of apparent 


agency because the necessary elements have not been satisfied. Thompson, 406 S.C. at 54, 748 


S.E.2d at 685 (quoting Froneberger v. Smith, 406 S.C. 37, 47, 748 S.E.2d 625, 630 (Ct. App. 2013)). 


II. Plaintiff is Not Equitably Estopped from Denying the Arbitration Agreement. 


Defendants argue that Plaintiff should be equitably estopped from denying the 


enforcement of the arbitration provision contained in the Assisted Living Residency Agreement, 


and that under the doctrine of equitable estoppel a party should not be permitted to sue under 


certain provisions of a contract while disclaiming provisions of the same contract.  “Equitable 


estoppel is a contract defense and the party asserting this defense bears the burden of proving all 


of its elements.”  Kelly v. Logan, Jolley & Smith, 383 S.C. 626, 638, 682 S.E.2d 1, 7 (Ct. App. 2009).  


Equitable estoppel requires proof that the party to be estopped (1) acted in a way amounting to a 


false representation; (2) intended that such conduct be acted on by the other party; and (3) had 


actual or constructive knowledge of the real facts.  Strickland v. Strickland, 375 S.C. 76, 84, 650 


S.E.2d 465, 470 (2007).  The party asserting the estoppel must (1) lack knowledge and the means 


of knowledge of the truth of the facts in question; (2) rely on the conduct of the party estopped; 


and (3) make a prejudicial change in position in reliance on the conduct of the party to be 
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estopped.  Id.   


Defendants have not met their burden to establish these elements.  There is no evidence 


Sallie Wilson acted in a way amounting to a false representation to Defendants regarding 


Resident’s status, or that Sallie Wilson intended for Defendants to act in reliance on her conduct.  


In fact, Gladys Graham’s mental capacity would have enabled Defendants to simply have Gladys 


Graham sign the Assisted Living Residency Agreement.  Additionally, the evidence shows 


Defendants cannot meet their burden to show they lacked knowledge or the means of knowledge 


of the truth of the facts in question.  Equitable doctrines such as estoppel favor diligent parties 


who actively endeavor to protect their rights.  A person cannot claim to have been misled and 


cannot rely on equitable estoppel if the party, by exercise of reasonable diligence, could have 


acquired knowledge to determine the truth of the facts in question.  Binkley v. Rabon Creek 


Watershed Conservation Dist. of Fountain Inn, 348 S.C. 58, 70-71, 558 S.E.2d 902, 908-09 (Ct. App. 


2001).   


In the present case, Defendants certainly had the capacity to determine whether Sallie 


Wilson had authority to bind arbitration on Gladys Graham’s behalf.  Defendants are a 


sophisticated business entity frequently interacting with residents and their families during the 


assisted living admissions process.  Defendants are familiar with the legal concepts of 


guardianship and powers-of-attorney, and levels of decision-making capacity.  Defendants had 


the ability to ask Sallie Wilson if she was Gladys Graham’s guardian or power of attorney and 


had the ability to request supporting documents.  The evidence shows that they failed to do so.  


Further, given Gladys Graham’s mental capacity at the time of admission, Defendants had the 
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ability to simply ask Gladys Graham to sign the Assisted Living Residency Agreement herself.  


The evidence again shows that they failed to do this.  Since Defendants have not cited or provided 


evidence on all required elements of equitable estoppel, Plaintiff is not equitably estopped from 


denying the arbitration agreement.   


III. A Residency Agreement and an Arbitration Agreement Are Two Separate Agreements and 


One Cannot Be Bound by the Other.   


 


Our South Carolina Supreme Court has ruled the difference between a residency contract 


and an arbitration agreement, and that just because the two agreements are contained in one 


document does not make them one in the same.  The Supreme Court has ruled that: 


Assent to this contract [the admission agreement] was a condition for Decedent’s 


admission to Facility.  On the other hand, the AA was not required for Decedent’s 


admission, contained no provision for medical, nursing, or health care services to 


be provided for Decedent, and did not require any financial commitment to pay 


for such services.  The separate arbitration agreement concerned neither health 


care nor payment but instead provided an optional method for dispute resolution. 


 


Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 755 S.E.2d 450 (2014).  A decision to 


admit a resident to a community residential care facility such as the Defendants is a healthcare 


decision.  As such, signing an admission agreement to a skilled nursing facility is a healthcare 


related agreement, not a legal agreement.  Conversely, agreeing to settle disputes through 


arbitration is a legal decision.  The Defendants’ argument that all of the Plaintiff’s claims are 


dependent on the duties which arise from the Admission Agreement is fundamentally flawed; 


an admission agreement involves making a healthcare decision, and an arbitration agreement 


involves making legal decision. see also Thompson v. Pruitt Corp., 416 S.C. 43, 50, 784 S.E.2d 679, 


683 (Ct. App. 2016) (“The Act confers authority on a health care surrogate to consent on the 
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patient’s behalf ‘to the provision or withholding of health care’ and to make financial decisions 


obligating the patient to pay for the medical care provided.” (quoting Coleman, 407 S.C. at 351-


52, 755 S.E.2d at 453)). 


 


IV. Defendants Failure to Raise Arbitration as an Affirmative Defense. 


 


This Court need not address Plaintiff's argument as to Defendants Failure to Raise 


Arbitration as an Affirmative Defense. Plaintiffs have made a sufficient showing that Defendants 


had the ability to ask Sallie Wilson if she was Gladys Graham’s guardian or power of attorney 


and had the ability to request supporting documents.  The evidence shows that they failed to do 


so.  Further, given Gladys Graham’s mental capacity at the time of admission, Defendants had 


the ability to simply ask Gladys Graham to sign the Assisted Living Residency Agreement herself.  


The evidence again shows that they failed to do this and thus there is no need for the Court to 


engage in further analysis of these issues. 


V. By Participating In Discovery, Defendants Have Waived the Right to Compel Arbitration. 


 


This Court also need not address Plaintiff's argument as to Defendants Waiver of the Right 


to Compel Arbitration for the same reasons aforementioned.   


 


VI. Federal Arbitration Agreement Act Does Not Mandate Enforcement of this Agreement.  


 


Under the FAA, arbitration is required when there is a valid arbitration agreement and a 


dispute exists which is within the scope of the agreement.  Under the arbitration clause, neither 


prong is satisfied.  As discussed above in Section I, there is no valid arbitration agreement because 
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Ms. Wilson did not have the legal authority to execute a valid arbitration.  Second, Plaintiff’s 


claims include negligence, negligence per se, fraud and misrepresentation, and violations of the 


South Carolina Unfair Trade Practices Act.  Nowhere in the Defendants’ arbitration agreement 


are those causes of action listed.  Accordingly, the FAA does not apply.   


VII. The Proceedings Must Not be Stayed 


The Defendants argue that the FAA requires a stay.  However, because the FAA does not 


apply and this case is not subject to arbitration, the proceedings must not be stayed.   


 


CONCLUSION 


Therefore, based upon the foregoing reasons, the Defendants’ Motion to Compel 


Arbitration is Denied.   


 IT IS SO ORDERED. 


 


 


 


      


Presiding Judge 


 


Columbia, South Carolina 


Date:  
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