From: Monica Whalen

To: Court Of Appeals Filings

Cc: Ben Cunningham; Juan Tolley; Stair, Taylor H.; DesChamps, IV, William G.; Stevens, Megan F.; Nybo, Nick;
Bernard Ferrara; Marc Belle; Kevin M. Deantonio; Andrew L Hethington

Subject: Ten Mile Neighborhood Association v. Planning Commission Charleston County, et al

Date: Tuesday, May 27, 2025 4:17:31 PM

Attachments: 05272025 Notice of Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon,

Please find attached the Notice of Appeal, which has been placed in the mail today. I am
copying the pro se parties via regular mail. Thank you!

Best,
Monica

Monica Whalen

Staff Attorney

South Carolina Environmental Law Project
407 Church St. Unit E | Georgetown, SC 29440
Office (843) 527-0078 | scelp.org

Sign up for our e-news

CONFIDENTIALITY NOTICE: This e-mail message and all attachments transmitted with it
may contain legally privileged and confidential information intended solely for the use of the
addressee. If you are not the intended recipient, you are hereby notified that any reading,
dissemination, distribution, copying, or other use of this message or its attachments is strictly
prohibited. If you have received this message in error, please notify the sender immediately
either by electronic mail or telephone and delete this message and any copies or backups.
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Our Mission We use our legal expertise to protect land, water and communitics across South Carolina.

SOUTH CAROLINA
ENVIRONMENTAL
LAW PROJECT

Lawyers for the Wild Side

PO Box 1380. Pawleys Island, SC 29585 | (813) 527-0078 |

May 27, 2025

VIA U.S. MAIL AND ELECTRONIC MAIL

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals

P.O. Box 11629
Columbia, SC 29211

RE:

Executive Director & General Counsel
Amy E. Armstrong | amy@scelp.org

Senior Manager of Strategy
Michael G. Corley | michael@scelp.org

Senior Managing Attorneys
Benjamin D. Cunningham | ben@scelp.org
Leslie S. Lenhardt | leslie@scelp.org

Staff Attorneys

Emily S. Poole | emily@scelp.org
Kenzie Poole | kenzie@scelp.org

Juan Tolley | juan@scelp.org

Monica K. Whalen | monica@scelp.org

Of Counsel
Lauren Megill Milton | lauren@scelp.org

Ten Mile Neighborhood Association of Awendaw, et al vs. Planning Commission

Charleston County, et al

C/A Nos. 2024-CP-10-04072 and 2024-CP-10-04074

Dear Madame Clerk:

Please find enclosed a Notice of Appeal in the above-referenced consolidated matters. I am
also enclosing the filing fee of $250.00, a copy of the order which are to be challenged on appeal,
and the proof of service of the notice of appeal on the Respondents. Thank you for your kind
consideration.

Enclosures

CC:

Bernard Ferrara, Esq.
Andrew Hethington, Esq.
Taylor Stair, Esq.
William DesChamps, Esq.
Paul Nybo, Esq.

Megan Stevens, Esq.
Kevin DeAntonio, Esq.

Respectfully,

UW\,Q)Y\U\ k Wi

Monica K. Whalen

Marc Belle, Esq.
McNeil Henry

Betty Ann Goodwater
Joseph Goodwater
Isaac Goodwater

Board of Directors -Jerry Schulze, Chairperson, J. Mac Bennett, Keith Bowers, Emic Csiszar, Jamelle Ellis, Amy Fabri,
Terry Grayson-Caprio, Liz Igleheart, Tom Kester, Bess Lochocki, Michelle Mapp, Carla Pinckney,
Cynthia Powell, Greg VanDenwerker, Davis Whitfield-Cargile
Board Member Emeriti - Frances Close, JTohn Mark Dean. Robert Schofield





STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM THE COURT OF COMMON PLEAS FOR THE NINTH JUDICIAL CIRCUIT
The Honorable George M. McFaddin, Jr., Presiding Judge

C/A Nos. 2024-CP-10-04072 and 2024-CP-10-04074

Ten Mile Neighborhood Association of Awendaw, S.C., ....coovviviiiiiiiiniiniinnnn... Appellant,

Charleston County Planning Commission, McNeil Henry, Dream Finders Homes, LLC, Crescent
Homes CHS, LLC, Betty Ann Goodwater, Isaac Goodwater, and Joseph Goodwater
Respondents.

NOTICE OF APPEAL

The Ten Mile Neighborhood Association of Awendaw, S.C. hereby appeals the Order
Affirming the Decisions of the Charleston County Planning Commission entered by the Honorable
George M. McFaddin, Jr., Presiding Judge, on April 24, 2025 and received by Appellant on April

24, 2025.

Ut Wi

Benjamin D. Cunningham

Juan Tolley

Monica K. Whalen

SouTH CAROLINA ENVIRONMENTAL LAW PROJECT
P.O. Box 1380

Pawleys Island, SC 29585

(843) 527-0078

Attorneys for the Appellant

May 27, 2025
Mount Pleasant, South Carolina





Other Counsel of Record:

Taylor H. Stair, Esq.

William G. Deschamps, 1V, Esq.

Paul N. Nybo, Esq.

Megan F. Stevens, Esq.

Parker Poe Adams & Bernstein LLP

850 Morrison Drive, Suite 400
Charleston, SC 29403

Attorneys of Crescent Homes CHS, LLC

Bernard E. Ferrara, Jr., Esq.

Marc G. Belle, Esq.

Kevin M. DeAntonio, Esq.

Andrew L. Hethington, Esq.

Charleston County Planning Commission

4045 Bridge View Drive

North Charleston, SC 29405

Attorneys for Charleston County Planning Commission

Pro Se Parties:

McNeil Henry
1089 Theodore Road
Awendaw, SC 29429

Isaac Goodwater
8 Stetson St.
Norwich, CT 06360

Betty Ann Goodwater
31 W High St.
New London, CT 06320

Joseph Goodwater
1170 Brandon Road
Cleveland, OH 44112





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON C/A Nos. 2024-CP-10-04072

2024-CP-10-04074
Ten Mile Neighborhood Association of
Awendaw, S.C.,
Plaintiff/Appellant,
V.

Charleston County Planning Commission,
McNeil Henry, Dream Finders Homes, LLC,
and Crescent Homes CHS, LLC,

Defendants/Respondents.

ORDER
AFFIRMING THE DECISIONS OF
THE CHARLESTON COUNTY
Ten Mile Neighborhood Association of FLANNING COMMISSION
Awendaw, S.C.,
Plaintiff/Appellant,
V.

Charleston County Planning Commission,
Betty Ann Goodwater, Isaac Goodwater,
Joseph Goodwater and Crescent Homes
CHS, LLC,

Defendants/Respondents.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

These consolidated appeals came before the Court from final decisions of the Charleston
County Planning Commission (the “Planning Commission”) approving two minor subdivisions
within the Ten Mile Community.! For the reasons set out below, the Court finds that the Planning
Commission committed no error of law, that its decision is supported by ample evidence in the

record, and that its decisions to approve the subdivision applications should be affirmed.

! Having common questions of law and fact, these appeals (2024-CP-10-04072 and 2024-CP-10-04074) were
consolidated by Order of Judge Jefferson on January 28, 2025.
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STATEMENT OF FACTS

A. The Properties

This case deals with the Planning Commission’s approval of two subdivision applications.
The first application concerns two parcels (TMS 614-00-00-165 and TMS 614-00-00-331)
(collectively “Property #1”) along Gadsdenville Road. Crecent Homes CHS, LLC (“Developer”)
submitted a final plat seeking to combine, and subsequently subdivide, the properties into four
separate parcels ranging between .313 and .316 acres. The second subdivision application relates
to a 1.12 acre parcel (TMS 614-00-00-107) (“Property #2”) along Theodore Road. Developer
submitted a final plat seeking to subdivide the property into three separate parcels ranging between
.367 and .38 acres. Both Property #1 and Property #2 (collectively the “Properties™) fall within the
Ten Mile Community Historic District.
B. Overview of HPC and Planning Commission Review Process

In 2018, Charleston County Council established the Historic Preservation Commission
(“HPC”) with the goal of “preserv[ing] the historic properties, districts, sites, buildings, structures,
and objects in Charleston County . . . .” Charleston County Ordinance Number 2285 (the
“Ordinance”). As part of its function, the HPC evaluates and issues a report for any preliminary

plat or minor subdivision?

application falling on or within 300 feet of a Historic Property or
Historic District. See generally, Ordinance § 21-6. The stated purpose of HPC’s review is to
“encourage the preservation of the historic character” of designated properties. Id. at § A. At a

public hearing, the HPC evaluates subdivision applications “for compliance with the cultural

resources element of the Comprehensive Plan.” Id. at § D. HPC reports to the Planning

2ZLDR § 8.3.1 generally defines a minor subdivision as one which divides a tract of land into four or fewer lots. As
the applications here involved subdivisions of 4 or fewer lots, the rules for minor subdivision under the ZLDR apply.
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Commission are made “in an advisory capacity, only, and . . . have no binding effect on the
Planning Commission.” /Id. at § E.

Under Charleston County’s Zoning and Land Development Regulations Ordinance (the
“ZLDR?”), applications for minor and major subdivisions follow different review procedures. For
minor subdivisions, applications are reviewed in the Zoning and Planning Department and
approved by the Zoning and Planning Director. Planning Commission approval is not necessary
for minor subdivision applications; however, the Zoning and Planning Director has discretion to
send an application to Planning Commission “in order to determine whether or not the proposed
subdivision is consistent with all requirements of [the ZLDR] and objectives of the Comprehensive
Plan.” ZLDR § 8.3.2
C. The ZLDR and Comprehensive Plan

The Comprehensive Plan is Charleston County’s “future vision for preservation and
development . . . for the next five to ten years.” The stated purpose and intent of the Comprehensive
Plan is to:

[G]uide public decision-making affecting the quality of life in Charleston County .

.. The Plan identifies the community’s Vision for the future. The Vision articulates

the essential components of the quality of life in Charleston County, as

identified by the community, and serves as the touchstone for the Comprehensive

Plan.

Comprehensive Plan § 1.1. The Comprehensive Plan covers eleven total elements including land
use, economic development, natural resources, cultural resources, population, housing,
transportation, community facilities, priority investment, energy/sustainability, and resilience. See
id. The ZLDR is reviewed by the Planning Commission and adopted by Charleston County

Council in order to “implement[] the goals, objectives and policies of the Comprehensive Plan.”

ZLDR § 1.5(A) Thus, while the Comprehensive Plan gives a general direction and a broad
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overview of the County’s long-term development, the ZLDR provides the legal means by which
those general goals are carried out on a day-to-day basis.
D. HPC and Planning Commission Review of the Properties

In accordance with Ordinance § 21-6, the HPC held a public hearing on June 26, 2024, to
evaluate Developer’s subdivision applications for the Properties. The HPC reported that
Developer’s proposed subdivisions were inconsistent with the cultural resources element of the
Comprehensive Plan. On July 8, 2024, the Planning Commission held a public hearing wherein
the subdivision applications were considered. During this hearing, the reports of the HPC were
provided and considered by the Planning Commission. Separately, the cultural resources element
statement and strategies from the Comprehensive Plan were provided to and considered by the
Planning Commission. Aside from the cultural resource element, Zoning and Planning staff
presented evidence that the subdivision applications met the requirements of the ZLDR, including
those for low density residential development under ZLDR § 4.12. The Planniné Commission was
also provided aerial views of the Properties, surrounding lots and adjacent streets. Ultimately,
Zoning and Planning staff recommended approval of both subdivision applications because “the
application[s] complie[d] with all requirements of the Charleston County [ZLDR].” The Planning
Commission voted to approve both applications and these appeals followed.

STANDARD OF REVIEW

The South Carolina Supreme Court established the applicable standard of review for
appeals from a local planning commission in Kurschner v. City of Camden Planning Commission,
376 S.C. 165, 656 S.E.2d 346 (2008). In that case, the Supreme Court held that “[b]y statute, the
trial court must uphold the Commission’s decision unless there is no evidence to support it.”

Kurschner,376 S.C. at 173, 656 S.E.2d at 351. The Supreme Court further explained:
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We refuse to apply a standard of review different from the any
evidence standard in this case, for any other standard of review
would be contrary to the legislature’s intent in granting a planning
commission broad discretion in this area. Furthermore, this standard
of review does not violate the Kurschner’s due process rights.
Id. at 174, 656 S.E.2d at 351. The Supreme Court concluded that the “any evidence” standard had
been “consistently utilized in these types of cases.” Id.
The articulation of the applicable standard of review was reaffirmed five years later in
Town of Hollywood v. Floyd, 403 S.C. 466, 744 S.E.2d 161 (2013), in which the Supreme Court
cited Kurschner and defined the standard of review as follows: “By statute, the trial court must
uphold a decision by the Planning Commission unless there is no evidence to support it.” 403 S.C.
at 476, 744 S.E.2d at 166. The court on appeal “will refrain from substituting its judgment for that
of the reviewing body, even if it disagrees with the decision.” Clear Channel Outdoor v. City of
Myrtle Beach, 372 S.C. 230, 234, 642 S.E.2d 565, 567, (2007) Rest. Row Assocs. v. Horry County,
335 S.C. 209, 216, 516 S.E.2d 442, 446 (1999).3
FINDINGS

I. THE PLANNING COMMISSION’S DECISION TO APPROVE DEVELOPER’S
MINOR SUBDIVISION APPLICATIONS WAS SUPPORTED BY EVIDENCE.

A review of the record on appeal shows that the Planning Commission’s decision to
approve the subdivisions was supported by ample evidence that the applications complied with the
requirements of the ZLDR and Charleston County’s Comprehensive Plan. Findings by the
Planning Commission are treated “in the same manner as findings of fact by a jury.” Black v.

Lexington County Bd. Of Zoning Appeals, 396 S.C. 453, 457, 722 S.E.2d 22, 24 (Ct. App. 2012)

3 Appellant argues that the Planning Commission committed an error of law in “fail[ing] to consider whether the
subdivision application complied with the Charleston County Comprehensive Plan . . . .,” and therefore, an abuse of
discretion standard should apply. (App. Reply Br., at pp. 2—4) The Court finds that the Planning Commission did
consider the Charleston County Comprehensive Plan in its approval of the subdivision applications, and therefore, the
appropriate standard of review is whether its decision was supported by any evidence.

5
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(citing S.C. Code Ann. § 6-29-840(A)) As such, the Court “will refrain from substituting its
judgment for that of the reviewing body, even if it disagrees with the decision.” Clear Channel
Outdoor v. City of Myrtle Beach, 372 S.C. 230, 234, 642 S.E.2d 565, 567, (2007) Rest. Row Assocs.
v. Horry County, 335 S.C. 209, 216, 516 S.E.2d 442, 446 (1999). The decision of the Planning
Commission is given deference and will only be overturned “if it is arbitrary, capricious, has no
reasonable relation to a lawful purpose, or if the board has abused its discretion.” Black, at 458,
722 S.E.2d at 24.

The records on appeal show that Charleston County Zoning and Planning staff presented
Power Points to the Planning Commission outlining the HPC’s reports, portions of the
Comprehensive Plan, and community input. The Planning Commission considered, but was not
beholden to, the reports of the HPC. Ordinance §21-6 (E) (explaining the HPC report serves in “an
advisory capacity, only, and . . . ha[s] no binding effect on the Planning Commission.”) The
Planning Commission received public input raising concern that Developer’s proposed lots would
be too small in comparison to those already existing within the Ten Mile Community. However,
the Planning Commission was also provided aerial photographs of the Properties and the
surrounding lots. Contrary to public input, the aerial shots show a variety of lot sizes and lack of
cadastral continuity within the surrounding Ten Mile community. During the Planning
Commission’s public hearing, Commissioner Morris opined that he did not see “any continuity or
pattern” in lot sizes within the Ten Mile Community. Joel Evans, the Director of Charleston
County’s Zoning and Planning Department, confirmed that the Ten Mile Community contains “a
lot of differences in lot sizes” where “[s]ome lots are very large, and some lots are quite small...”

Ultimately, the Planning Commission received evidence both supporting and contrary to

the HPC’s report. Presented with conflicting evidence, the Planning Commission is given broad
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discretion in its decision making; the wisdom of the Planning Commission’s decision cannot be

questioned on appeal. See Clear Channel Outdoor v. City of Myrtle Beach, 372 S.C. 230, 234, 642

S.E.2d 565, 567, (2007) (stating the court “will refrain from substituting its judgment for that of

the reviewing body, even if it disagrees with the decision.”)

Therefore, the Planning Commission’s decision to approve Developer’s subdivision
applications is affirmed because evidence exists in the record to show that the subdivisions comply
with the ZLDR and are consistent with the Comprehensive Plan.

II. THE WISDOM OF THE PLANNING COMMISSION’S DECISION TO APPROVE
DEVELOPER’S SUBDIVISION APPLICATIONS CANNOT BE DISTURBED ON
APPEAL

Appellant alternatively challenges the Planning Commission’s approval of the subdivision
applications on the ground that it “is in direct violation of the Charleston County Comprehensive
Plan.” Relying on the cultural resource element of the Comprehensive Plan, Appellant argues these
subdivisions should be denied because they would “lead to increased density in an already flood

2 ¢

prone area,” “sets a dangerous precedent for this community” by adding smaller lots, and “will
lead to an increased density that is out of character with the historic settlement patterns of this
unique community.” (Appellant’s Petition and Notice of Appeal, at { 46-7; see also, App. Br. at
p. 9) In effect, Appellant asks this Court to substitute its better judgement for that of the Planning
Commission, something which the standard of review does not allow. Clear Channel Outdoor v.
City of Myrtle Beach, 372 S.C. 230, 234, 642 S.E.2d 565, 567, (2007) (stating he court on appeal
“will refrain from substituting its judgment for that of the reviewing body, even if it disagrees with
the decision.”) Findings by the Planning Commission are treated “in the same manner as findings

of factby ajury.” Black v. Lexington County Bd. Of Zoning Appeals, 396 S.C. 453,457,722 S.E.2d

22, 24 (Ct. App. 2012) (citing S.C. Code Ann. § 6-29-840(A))
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Here, as discussed above, the Planning Commission was presented evidence both in
support and opposition of the subdivision applications. Zoning and Planning staff presented
evidence that Developer’s subdivision applications met all requirements under the ZLDR. Based
on that compliance, County staff recommended that the Planning Commission approve
subdivision. The Planning Commission was also presented with public input opposed to
subdivision, in addition to the HPC’s reports that subdivision was inconsistent with the cultural
resource element of the Comprehensive Plan. But the Planning Commission was also presented
with aerial photographs of the Property and surrounding lots showing a lack of cadastral
consistency or pattern in the Ten Mile community. Ultimately, faced with alternatives, each
supported by some evidence, the Planning Commission voted 7-1 to approve Developer’s
subdivision applications. Appellant’s disagreement with that decision, valid as it may be in its
members’ minds, does not make the decision of the Planning Commission arbitrary, capricious, or
without any supporting evidence.

Therefore, the Planning Commission’s decision to approve these subdivisions is affirmed
because it was supported by some evidence and is afforded deference.

CONCLUSION

Wherefore, for the foregoing reasons, the Planning Commission’s approval of the
subdivision applications is AFFIRMED.

IT IS SO ORDERED.

The Honorable Judge George M. McFaddin, Jr.
Presiding Judge
Charleston County Court of Common Pleas
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Charleston Common Pleas

Case Caption: Ten Mile Neighborhood Association , plaintiff, et al VS Planning
Commission Charleston County , defendant, et al
Case Number: 2024CP1004072

Type: Order/Other

So Ordered

S/George M. McFaddin, Jr., #2759

Electronically signed on 2025-04-25 11:26:05 page 9 of 9
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM THE COURT OF COMMON PLEAS FOR THE NINTH JUDICIAL CIRCUIT
The Honorable George M. McFaddin, Jr., Presiding Judge

C/A Nos. 2024-CP-10-04072 and 2024-CP-10-04074

Ten Mile Neighborhood Association of Awendaw, S.C., ......cc.ovvuveiininieeneanannn, Appellant,
V.
Charleston County Planning Commission, McNeil Henry, Dream Finders Homes, LLC, Crescent

Homes CHS, LLC, Betty Ann Goodwater, Isaac Goodwater, and Joseph Goodwater
........................................ Respondents.

PROOF OF SERVICE

[ hereby certify that on this date I served the foregoing Notice of Appeal upon the Court of
Common Pleas for the Ninth Judicial Circuit and the Respondents by U.S. Mail and with electronic
notification, distributed to the following:

The Honorable George M. McFaddin, Jr.
Presiding Judge

c/o Charleston County Clerk of Court
100 Broad Street, Suite 106

Charleston, SC 29401

Taylor H. Stair, Esq.

William G. Deschamps, 1V, Esq.
Paul N. Nybo, Esq.

Megan F. Stevens, Esq.

Parker Poe Adams & Bernstein LLP





850 Morrison Drive, Suite 400
Charleston, SC 29403

Bernard E. Ferrara, Jr., Esq.

Marc G. Belle, Esq.

Kevin M. DeAntonio, Esq.

Andrew L. Hethington, Esq.

Charleston County Planning Commission
4045 Bridge View Drive

North Charleston, SC 29405

McNeil Henry
1089 Theodore Road
Awendaw, SC 29429

Isaac Goodwater
8 Stetson St.
Norwich, CT 06360

Betty Ann Goodwater
31 W High St.
New London, CT 06320

Joseph Goodwater
1170 Brandon Road
Cleveland, OH 44112

May 27, 2025
Mount Pleasant, South Carolina
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Benjamin D. Cunningham

Juan Tolley

Monica K. Whalen

SOUTH CAROLINA ENVIRONMENTAL LAW PROJECT
P.O. Box 1380

Pawleys Island, SC 29585

(843) 527-0078

Attorneys for the Appellant







