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Statement of Issues 

1 DId the Tnal Court err m mstructmg the Jury that Appellants owed a heIghtened 
duty of care? 

2 DId the Tnal Court err m refusmg to use Appellants' proposed verdIct form and 
mstead usmg a flawed verdIct form? 

3 DId the Tnal Court err m refusmg to enter a Judgment m favor of all Appellants 
on the loss of consortmm claIm based on the Jury's selectlOn of "none of the 
above" on the verdIct form? 

4 DId the Tnal Court err m falhng to grant Appellant HealthSouth CorporatlOn 
JNOV or a new tnal on the loss of consortmm claIm where there was no 
eVldentlary support for the Jury's supposed $4,000,000 actual damages award? 

5 Does the Jury's pumtlve damages award, WhICh could only apply to the 
neghgence claIm, apply to the mdlvldual Nurse Appellants where there was no 
findmg by the Jury, by clear and convmcmg eVIdence, that any of the mdlvldual 
Nurse Appellants acted m a reckless, wIllful or wanton manner? 

6 DId the Tnal Court err m fallmg to grant Appellant HealthSouth CorporatlOn a 
drrected verdIct or JNOV on the Issue of pumtlve damages where there was 
msufficlent eVIdence to sustam any pumtlve damages award because 
HealthSouth CorporatlOn's hablhty was premIsed entlrely on the acts of Its 
employees, there was no findmg suffiCIent to support a pumtlve damages award 
as to the mdlvldual Nurse Appellants, and HealthSouth CorporatlOn cannot be 
properly held to be vlcanously hable for pumtlve damages? 

7 DId the Tnal Court err m allowmg Respondents to refer to the overall net 
revenue of HealthSouth CorporatlOn dunng the pumtlve damages argument 
where no eVIdence on thIS Issue was actually admItted and net worth, as opposed 
to net revenue, IS the only proper conslderatlOn? 

8 DId the $8,000,000 pumtlve damages verdIct (26 1 tlmes the apphcable 
compensatory damages) vlOlate HealthSouth CorporatlOn's ConstltutlOnal nghts 
to due process? 
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Statement of the Case 

ThIS appeal Involves a medIcal malpractice actIOn ansIng from an eleven day 

hospItalIzatIOn at HealthSouth RehabIlItatIOn HospItal folloWIng Respondent Vernon 

Sulton! ("Sulton") suffenng from gunshot wounds and hIS InItial treatment at a dIfferent 

hospItal, Palmetto RIchland HospItal ("Palmetto RIchland") Respondents' ComplaInt 

was filed on March 3, 2009, and amended on August 3, 2009 (Compl, Am Compl, 

R 28, 35) Respondents alleged that Appellants HealthSouth CorporatIOn 

("HealthSouth"), and SIX of HealthSouth's Nurses, Kathy Hoover, LIsa Page, Sharon 

MIller, KIm Harns, Betty Casteal, and Nonne CorbIn ("the Nurse Appellants") were 

neglIgent In allOWIng Sulton's stage 2 decubItus ulcer to advance to a stage 4 decubItus 

ulcer ("the ulcer" or the "pressure ulcer") durIng hIS hospItalIzatIOn at HealthSouth 

(Am Compl at ~~ 6-10, R 37-38) The Amended ComplaInt consIsted of two claIms, 

WIth Sulton assertIng a claIm for neglIgence seekIng actual and pumtIve damages, and 

Respondent WIllIe Mae Scott ("Scott") assertIng a claIm for loss of consortmm seekIng 

actual damages (Am Compl at ~~ 11-14, R 38-39) These claIms were asserted 

agaInst HealthSouth solely under the theory of respondeat superIOr and/or agency 

(Am Compl at ~~ 2-3,7, R 36-37) 

A Jury tnal was held before the Honorable Casey L MannIng from July 26 

through July 30, 2010 At the close of Respondents' case, both Appellants and 

Respondents moved for dIrected verdIct, and both motions were demed (R 294-298) 

DIrected verdIct motIOns were agaIn made by both Appellants and Respondents at the 

! Sulton dIed from causes unrelated to thIS laWSUIt pnor to the tnal, and hIS Estate was 
substituted as the PlaIntiff 
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close of all eVIdence, and both motIons were agam demed by the TrIal Court (R 406-

411) 

On July 30, 2010, the jury rendered a verdIct, the meanmg of WhICh IS m 

dIspute SpecIfically, on Sulton's neglIgence cla1Ill, the jury found for Sulton and 

agamst all of the Appellants, and awarded $306,693 25 m economIC damages, but zero 

non-economIC damages (VerdIct Form, R 4) On Scott's loss of consortIUm cla1Ill the 

figure of $4,000,000 m non-economIC damages IS wrItten on to the form (VerdIct 

Form, R 5) As IS explamed below, Appellants contend that the verdIct form must be 

read to be a total defense verdIct on the loss of consortIUm cla1Ill AddItIonally, the 

jury awarded $8,000,000 m pumtIve damages that could only apply to Sulton's 

neglIgence cla1Ill, as that was the only cla1Ill m WhICh pumtIve damages were sought or 

could be awarded (Am Compl, VerdIct Form, R 35, 3) AddItIonally, the pumtIve 

damages award was sought only as to HealthSouth, and not agamst the mdIvIdual Nurse 

Appellants (VerdIct Form, Tr p 864, R 3, 523) On August 2, 2010, the TrIal 

Court entered a Form 4 Order to whIch the jury's verdIct form was attached, but whIch 

provIded no explanatIOn as to the meanmg of the verdIct and whIch proVIded no 

statement as to what, If any, Judgment was rendered as to any of the Appellants (Form 

4 Order entered 8/2/10, R 2) 

On August 3, 2010, Respondents filed a post-tnal motIon seekmg a new trIal 

mSI additur as to the jury's verdIct of zero non-economIC damages on Sulton's 

neglIgence cla1Ill (PlamtIff's MotIon NISI AddItur, R 652) On August 9, 2010, 

Appellants filed post-trIal motIons seekmg a correct mterpretatIon of the jury's verdIct, 

judgment notwIthstandmg the verdIct ("JNOV"), new trIal absolute, and new trIal mSI 
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remIttItur (Defendants' MotIon for Judgment, New Tnal Absolute or, In the 

AlternatIve, for New Tnal NISI RemIttItur, Defendants Memorandum In Support of 

Post-Tnal MotIOns, R 657, 711) On August 16, 2010, the Tnal Court held a hearIng 

on the post-tnal motIOns, and demed all motIOns The Tnal Court's Form 4 Order 

denYIng all post -tnal motIOns contaIned no explanatIOn as to the meamng of the Jury's 

verdIct form and no statement as to the specIfic Judgment that was to be entered as to 

any of the Appellants (Form 4 Order denYIng Post-Tnal MotIOns entered 8/17/10), R 

1) Appellants tImely filed and served theIr NotIce of Appeal on September 2, 2010 

Statement of the Facts 

I Facts Relatmg to Sulton's Injury and Treatment at HealthSouth 

On December 15, 2005, Sulton suffered multIple gunshot wounds whIch left 

hIm a paraplegIc wIth no feelIng from the chest down and lImIted use of hIS arms (Am 

Compl '4, Tr p 385, R 37, 212) Sulton was hospItalIzed at Palmetto RIchland 

from December 15, 2005 untIl February 2, 2006, at WhICh tIme he was transferred to 

HealthSouth RehabIhtatIOn HospItal ("HealthSouth") (Am Compl '4, Tr p 354, R 

37, 189) On hIS arnval at HealthSouth, Sulton was diagnosed as already haVIng a 

Stage 2 decubItus ulcer on hIS lower back (Am Compl , 6, Tr pp 203-05, R 37, 

113-115) 

There are four stages to what IS commonly referred to as a pressure ulcer At 

Stage 1, It IS a red area of skIn WIthout any breakdown (R 55) At Stage 2, there IS 

some breakdown In the top layers of the skIn (R 56) Stage 3 Involves more 

breakdown extendIng though the dermIs layer of the skIn Into the epIdermIs (R 56) 

At Stage 4 the breakdown extends through the skIn (R 56) As was noted by 
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Respondents' expert wItness, Nurse Ann Muers, dependIng on the cucumstances, even 

wIth reasonable care, a pressure ulcer can develop through all four stages (R 123-

124) As Appellant's expert, Dr Kurt GambIa, testIfied, the term "pressure ulcer" IS 

actually a mIsnomer, as such ulcers are not solely caused by pressure (R 387) 

Rather, pressure IS merely one of many factors that can lead to the condItIon, and many 

of those other factors were already present In Sulton due to hIS vanous medIcal 

condItIons (R 387-389) As Dr GambIa testIfied, at the tIme Sulton came to 

HealthSouth, hIS pre-eXIstIng ulcer was lIkely to escalate, even wIth optImal care (R 

389-390) 

HealthSouth took numerous measures to treat Sulton's ulcer SpecIfically, In 

addItIon to repOSItIonIng of the patIent, HealthSouth InItIally treated Sulton's pressure 

ulcer through the applIcatIOn of comfeel dreSSIngs and the ImmedIate use of a RIm AIr 

mattress (R 120-121, 301, 302-303, 304, 320-321, 349, 352, 377, 389) The 

comfeel dreSSIng, WhICh IS a dreSSIng deSIgned to faCIlItate wound healIng for 

condItIons such as pressure ulcers, was to be changed every three days, In accordance 

WIth ItS standard use (R 304-305, 320-321, 349) A RIm AIr mattress IS a mattress 

WIth varyIng aIr compartments that causes movement so there IS a constant 

repOSItIOnIng of the patIent to offload pressure (R 120-121, 301, 302-303, 320-321, 

352, 377, 389) SIgnIficantly, It was not common for a patIent to be ImmedIately 

placed on a RIm AIr Mattress (R 302) By February 7, 2006, upon notIng that the 

ulcer was contInuIng to worsen, Sulton was proVIded an even more SOphIstIcated Power 

Turn ElIte bed, WhICh, In addItIon to haVIng varyIng au compartments lIke the RIm Au 

mattress, IS more effective In proVIdIng a constant repositlOnIng of the patIent (R 86, 

5 



118, 351-353, 378, 380-381, 389) AddItIonally, by February 9, 2006, the comfeel 

dressIng was upgraded to sIlvadene dressIngs, WhICh are medIcated dressIngs desIgned 

to help wIth the healIng of open wounds and WhICh were ordered to be changed tWIce 

per day (R 332-333, 350-351, 379) HealthSouth also sought to address the pressure 

ulcer though physIcal therapy, nutntIOn, and on February 10, 2006 arranged for a 

consultatIOn WIth a plastIc surgeon to take place later that month (R 351-352 354-

355 386) 

Sulton remaIned at HealthSouth untIl February 13, 2006, when he was 

transferred back to Palmetto RIchland because of a pOSSIble heart attack (R 94) After 

arnvIng at Palmetto RIchland, Sulton's ulcer was dIagnosed as haVIng Increased to 

Stage 4 (R 96) Sulton underwent multIple subsequent hospItalIzatIOns at Palmetto 

RIchland, Intermedical HospItal, Palmetto Health BaptIst, and LeXIngton MedIcal 

Center for hIS vanous medIcal condItIons, IncludIng, m part, treatment relatIng to the 

pressure ulcer such as a flap procedure to address the wound and a colostomy to 

prevent fecal contamInatIOn of the wound (R 144-145, 180-185) The ulcer was 

completely healed by the summer of 2006 (R 181-182, 216) Mr Sulton dIed from 

causes unrelated to the ulcer on February 6, 2010 

Numerous WItnesses, Includmg Respondents' experts, testIfied that HealthSouth 

had proper polICIes and procedures m place regardIng the preventIOn and treatment of 

pressure ulcers and that these polICIes were not faulty (R 55, 127) The Issue at tnal 

was whether the nursIng staff had properly followmg those polICIes and procedures 

(R 127) The nurses and other WItnesses testIfied that they were aware of 
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HealthSouth's polICIes and procedures m thIS area and knew that they were expected to 

follow the polIcIes and procedures (R 229-230, 252, 263, 270-272, 343) 

II Facts Relatmg to Scott's Loss of ConsortIUm ClaIm 

Respondent WIllIe Mae Scott was Sulton's common law wIfe and asserted a 

claun for loss of consortIUm m thIS matter (Am Compl ~~ 13-14, Tr pp 326-27, 

362, R 39, 166-167, 192) Scott had worked as a nursmg aSSIstant for over forty years 

before retmng m 2010, WIth her last Job mvolvmg provldmg dally care to a patient m 

hIS home (R 192, 210) Pnor to the shootmg that left hun paralyzed, Sulton had 

suffered from numerous health problems, mcludmg hIgh blood pressure, heart 

problems, and mlm-strokes (R 163, 164-165, 188, 196, 211) Due to hIS paralYSIS, 

Sulton's mcome was lunited to SOCial secunty dIsabIlIty (R 167) 

Pnor to Sulton bemg transferred from Palmetto RIchland to HealthSouth, Scott 

was unaware that Sulton had already developed a stage 2 pressure ulcer (R 197-198) 

Scott learned of Sulton's pressure ulcer when Sulton was transferred from HealthSouth 

back to Palmetto RIchland due to a pOSSIble heart attack, and testified that seemg the 

ulcer caused her to be "upset" (R 200-202) However, Scott testified that, dunng hIS 

treatment, Sulton was m good spmts, laughmg, and was "uplIfted" (R 199, 213-214) 

Sulton had a colostomy from 2006 untIl hIS death and Scott assIsted hun WIth the 

changmg of hIS colostomy bags (R 205-206) Scott had prevIously proVIded 

colostomy care to patients m the course of her Job as a nursmg aSSIstant (R 217) 

Scott acknowledged that, where a person IS mcontment but does not have a colostomy, 

It IS then necessary to undergo the messy and frequent process of changmg that person's 

diapers and Immgs, and that the lack of a colostomy made hygIene dIfficult (R 217-
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218) Scott further acknowledged that, as a result of hIS gunshot wounds, Sulton had 

lost all feelIng below hIS chest (R 212) Thus, as was acknowledged by the experts m 

thIS case, Sulton's paralysIs resultmg solely from the gunshot wounds would have 

necessItated eIther a colostomy or the constant use of dIapers (R 157, 391-392) 

SIgmficantly, Scott offered no eVIdence of any loss of Sulton's companIOnShIp, 

aId, socIety and serVIces, specIfically related to the pressure ulcer Havmg been 

permanently rendered a paraplegIc due to the gunshot wounds, Sulton's physIcal 

lImItatIOns were essentIally unchanged by the temporary eXIstence of the pressure ulcer 

DespIte the eXIstence of the pressure ulcer, Sulton remamed m hIgh spmts and able to 

commumcate wIth Scott (R 213-214) HIS socIal secunty dIsabIlIty mcome was 

unaffected by the pressure ulcer (R 167) 

III Facts Relatmg to the Trial Court's Erroneous Jury Charge 

Dunng a conference on the proposed Jury mstructIOns Appellants speCIfically 

objected to the mclusIOn of Respondents' Request to Charge No 15, WhICh requested 

that the Tnal Court mstruct the Jury that healthcare prOVIders had a heIghtened duty of 

care to prevent mJury to patIents where the there IS a nsk of substantIal danger present 

(R 414-415) Appellants' counsel noted that the Jury would already be mstructed that 

the appropnate standard m thIS case was reasonable care, and that thIS addItIonal charge 

would "confuse the Jury and they're gomg to belIeve that there was some hIgher duty 

that apphed to the defendants m thIS case other than what the medIcal malpractIce 

standard actually IS " (R 415) DespIte thIS obJectIon, the Tnal Court mstructed the 

Jury that 
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" It IS the general law apphcable to all persons that If there IS a great 
degree of danger present, then there IS a greater duty of care to prevent 
mJury to other persons A sundar rule applIes to physIcIans or 
health care provIders m theIr treatment of theIr patIents When there 
IS a nsk of substantial danger present and the symptoms of the patient are 
consIstent WIth such a nsk then the healthcare provIder has a duty to 
respond m proportIOn to the nsk The greater the rIsk of the condItIon 
to the patIent the greater the duty of the healthcare provIder to 
respond appropnately and to provIde the appropnate treatment" 

(R 501) (emphasIs added) Appellants renewed the objection to thIS "heIghtened duty" 

charge followmg the completIon of the Jury mstructIOns (R 506-507) 

IV Facts Relatmg to the Erroneous VerdIct Form 

Pnor to thIS case bemg submItted to the JUry, counsel for both SIdes submItted 

proposed verdIct forms to the Court (R 416-418) Appellants' proposed verdIct form 

contamed five numbered paragraphs, the first four of WhICh posed speCIfic questIOns as 

to (a) whether neglIgence had been establIshed by a preponderance of the eVIdence as 

to each of the seven defendants, (b) whether proxImate cause of the plamtiffs' 

mJunes/damages had been establIshed by a preponderance of the eVIdence as to each of 

the seven defendants, (c) whether grossly neglIgent, reckless, WIllful or wanton conduct 

had been establIshed by clear and convmcmg eVIdence as to each of the seven 

defendants, and (d) the Jury's determmatIOn of the actual damages for (1) Sulton's 

neghgence claIm (broken down by economIC and non-economIC damages), and (11) 

Scott's loss of consortIUm claIm (non-economIc) (Appellants' Proposed VerdIct Form, 

R 654) The fifth paragraph provIded the JUry WIth the optIOn of provIdmg a total 

defense verdIct as to all claIms (Appellants' Proposed VerdIct Form, R 654) Thus, 

under Appellants' proposed verdIct form, the Jury would have been reqUIred to make 

speCIfic findmgs of the necessary elements of Respondents' claImS as to each mdividual 
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defendant, and would have had the abIlIty to find for or agamst each defendant 

mdividually The Jury could also have been gIven the optIOn to render a total defense 

verdIct 

In contrast, the verdIct form supphed by Respondents and ultlffiately used by the 

Tnal Court appeared as follows 

:, T A Th OF SOUTH CAROLINA 

cOUNTY OF RICHLA.'1D 

Vv Ilia Mae ~ulton. as PR for the 
["tate of Vernon ~ulton. 

PJamttJfs 

vs 

llealthSouth Corporauon d/b/a 
Health<;outh of SC Inc d/b/a 
IlealthSouth Rehablhtation Hospital. ) 
Kathv Hoover R.."I LI"" Page RN ) 
)haron \1111er R..I\I Kim Harns, RN ) 
Betty Casteal R.."I and Nonne ) 
('orban Rl'< ) 

) 

Defendants ) 
) 

1"1 THE COURl OF COM..v10N PI EAS 

CI\ll Action "'0 09 CP 401477 

VFRDICT FORl~ 

t.. 
"., 
:J;> 

n~ 
n-t 
....,~ 
.-'O~ 

~ ..... 
U)M" 

~ 
-Ti 

Vve the Jury find for the PJruntlff the Estate of Vernon Sulton and agams! the 

Defendant HealthSouth Corporatton dibJa Health')outh of<;(, Inc d/b/a Heal~outh Rehabllitatton 

Hospital and the followmg 

(Check any tlut apply) 

Kathy Hoover &"1 

Lb3 Page R"l 

';haron Miller R.."I 

KtmHams RN 

Betty Casteal R..'l 

Nonne Corban R/II 

'\OI\E OF THE ABOVe 

And award S 30Lz. v'i 3 15 , 

10 

dollar~) m£COVOllrflC damages 



\nd award $,_--,O",--O~DL-_______________ _ 
(--"2,,,,-,,=e.:::V"$)~ _____________ Jollars)mNON-ECON0M1Cc.larnagcs 

\"'e the Jury find tor the Plamuff \\-Ilhe \-lac ~con. and agamst the Detendant 

HealthSouth Corporallon d/b/a HeallhSouth of SC Inc d/b/a HealthSouth Rehablhtal10n Hospltal 

md the followmg 

(Check any that apply) 

Kathy Hoover RN 

I lsa Page Rl'l 

~haron MIller R.N 

KlmHams RN 

Betty Casteal RN 

'lonne Corbm RN 

l'.O'lE OF THE ABOVF 

\ndaWard$~QOQI 000 
('~~l..IQ,-"u .... rL...-<M..:.!.!.\-,,\\u.,.>.Ou.1(\->--_______ ---,dOllars)IIINON-ECO/l,OI1JCdamages. 

Do ; ou find by clear and convlIlclng e\ldence that Defendant HealthSouth 

CorporatIon dib/a HealthSouth ofSC Inc cJhIa HealthSouth Rehablhtanon HOspital by and through 

11S employees was reckless willful or wanton and that theIr conduct "'as proxunate cause of Injury 

10 Plwntlff' 

If'lO go on to question number 4 

r f \ ES stop dehberauons 

.. Do ; au hnd bv a preponderance of the cVldence that Defendant HealthSouth 

( orporanon d/b/a HealthSouth of SC Inc d/b/a HealthSouth RehabJhtatlon Hosp1tal by dIId through 

Its employees was grossly negligent, reckless Wlllful or wanton and that thell conduct was a 

proxunate cause of Injury to Ihe Plamttff? 

YFS 

l'.O 

~d~ -#-$43 
Foreperson 

ColumbIa, !:>outh Carolma 

Dated t") - 30- .2010 
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c;TATE OF 'iOUTH CAROUNA 

COU'ITY OF RICHW\l';l) 

Vernon Sulton and WIllIe Mae Scolt, 

Plamtlff~ 

I !ealtbSouth Corporal1On d/b/a HealthSoutb 
of'iC Inc d/b/a HealthSouth 
Rehablhtauon Hospital Kathy Hoover 
Rt"l usa Page RN SharoD Miller RN 
KIm Hams. RN Betty Casteal RN and 
'Jonne Carom R.,." 

Defendants 

IN THE COuRT OF COlvtMON PlEA~ 

VERDICI' FORM 

o co 
M 

E I~"'t MI \\101'\ b .. I\Q~ 

We the JUry award pUDIuve damages I.D the amount of.# ~ 1000. Q 00 

roreperson 

(VerdIct Form, R 3) The first two numbered paragraphs of thIS verdIct form contam 

"statements" rather than questIOns (VerdIct Form, R 3) SIgmficantly, aSIde from the 

optIOn of "NONE OF THE ABOVE," thIS verdIct form prOVIded no other mechamsm 

for the Jury to find for HealthSouth on eIther Sulton's (paragraph No 1) or Scott's 

claIms (paragraph No 2) AddItIOnally, WIth respect to paragraphs Nos 3 and 4, there 

was no mdicatIOn on the form as to WhICh claImS the questions applIed and no provISIOn 

for mdependent findmgs as to the mdividual Nurse Appellants Thus, the verdIct form 

prOVIded no fmdmg of proxunate cause as to any of the mdividual Nurse Appellants, 

and no findmg by clear and convmcmg eVIdence or WIllful, wanton or reckless 

conduct by any of the mdiVIdual Nurse Appellants 

Appellants speCIfically objected to Respondents' proposed verdIct form, notmg 

that Respondents' form was "confusmg" and lacked separate questIOns on the Issues of 

neghgence and proxImate cause as to the speCIfic defendants (R 416) Over 

Appellants' obJectIOn, the Tnal Court declmed to use Appellants' proposed verdIct 
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form and mstead submItted Respondents' verdIct form to the Jury (R 416-418, 502-

504) In addItIOn to Respondents' verdIct form, the Jury was also provIded wIth a form 

that would have allowed a total defense verdIct as to all clalffis (R 461) These 

verdIct forms were explamed to the Jury durmg the Tnal Court's Jury mstructions (R 

502-504) Appellants renewed then obJectlon to the use of Respondents' verdIct form 

followmg the Jury mstructIOns and the submIssIon of the form to the Jury (R 506-507) 

On the Issue of lIabIlIty and actual damages as to Sulton's neglIgence claIm 

(paragraph No 1 of the VerdIct Form), the Jury placed check marks by all SIX of the 

Nurse Appellants' names, and awarded $306,693 25 m economIC damages, and zero 

non-economIC damages (VerdIct Form '1, R 4) As to Scott's loss of consortmm 

clalffi (paragraph No 2 of the verdIct form), the Jury selected only "NONE OF THE 

ABOVE," but then wrote m $4,000,000 m non-economIC damages (VerdIct Form '2, 

R 5) As to Paragraph No 3, the Jury answered the questlon "YES," resultmg m no 

response bemg made on paragraph No 4 (VerdIct Form '3, R 5) 

V Facts Relatmg to the PumtIve Damages Award 

By agreement of the partles, the Issue of pumtlve damages was bIfurcated from 

the Issue of lIabIlIty and actual damages (R 412-413) Followmg receIpt of the 

lIabIlIty and actual damages verdIct form from the Jury, the tnal then moved mto a bnef 

pumtlve damages phase (R 518-531) Respondents' counsel acknowledged at that 

tlme that Respondents needed to "get some eVIdence of abIlIty to pay" (R 518) 

Dunng thIS pumtlve damages phase, however, no WItnesses were called and no 
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eVIdence of any kmd was actually admItted Rather, It was lImIted to addItIonal 

argument by the partIes' counsel (R 522-526) 

Respondents' counsel sought to have the HealthSouth CorporatIOn's 2009 lO-K 

form admItted mto eVIdence (Court ExhIbIt No 5, Tr p 860, R 649, 519) ThIS 

was lO-K form for HealthSouth CorporatIOn as a whole, and It was not lImIted to the 

specIfic HealthSouth hospItal m questIOn or HealthSouth's South Carolma operatIOns 

(Court ExhIbIt No 5, R 649) Appellants' counsel objected statmg 

We object to the admIssIon of thIS mformatIOn because number one thIS 
IS a very complIcated exhIbIt I don't know If, You Honor, has had a 
chance to look at It but there are numerous rows of numerous financial 
figures and several columns datmg over several years, some m 
parenthesIs some not m parenthesIS, some wIth complIcated terms I 
don't thmk there's anyway for the Jury Just lookmg at thIS WIll be able to 
tell It'S proper -

(R 519) The Tnal Court then noted that the lO-K form showed a "bottom lIne" of 

$1 9 BIllIon (R 519) The figure to WhICh the Tnal Court was refernng was an entry 

for HealthSouth CorporatIOn's 2009 "net operatmg revenue" showmg $1,911, 100,000 

ThIS figure, addressmg revenue, dId not account, of course, for HealthSouth's costs 

and expenses, WhICh, when taken mto account, showed that HealthSouth's actual total 

net mcome m 2009 was the sIgmficantly lower figure of $94,800,000, and that when 

HealthSouth's assets were compared to ItS debts and oblIgatIOns, there was actually a 

neganve shareholder defiCIt of almost $1 BIllIon (Court ExhIbIt No 5, R 649) 

Appellants' counsel agam objected notmg that other portIons of the lO-K 

actually showed "negatIve shareholder eqUity m the company" and that Respondents 

had not brought m an expert WItness to properly mterpret the mformatIOn on the form, 

resultmg m It bemg "confusmg" and "preJudIcial" as well as ImpermIssIbly seekmg to 
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have the Jury consIder the wealth of HealthSouth as a basIs for Imposmg pumtIve 

damages (R 520) The Tnal Court then, over the express ObjectIOn of Appellants' 

counsel, decIded that mstead of admIttmg the lO-K form mto eVIdence (or admIttmg 

any eVIdence whatsoever), Respondents were permItted to present m theIr pumtIve 

damages argument the fact that HealthSouth's revenue was $1 911 BIllIon m 2009 (R 

520-521, 524-525) Appellants' counsel objected to thIS statement dunng the argument 

(R 524-525) Thus, Respondents were permItted to present the Jury wIth the largest 

possIble number, wIthout admIttmg any actual eVIdence or provIdmg any explanatIOn as 

to ItS actual meanmg Respondents' ObjectIOn to the reference to HealthSouth's 

revenue was renewed agam followmg the Tnal Court's charge to the Jury regardmg 

pumtIve damages (R 531) 

The only claIm under whIch Respondents sought or could have receIved pumtIve 

damages was Sulton's neglIgence clam (Am Compl, R 35) WhIle the Jury's 

verdIct on that clam was agamst all of the Appellants, the Jury's findmg of wanton, 

WIllful or reckless conduct by clear and convmcmg eVIdence, necessary to support any 

pumtIve damages award, was lImIted to Appellant HealthSouth (VerdIct Form '3, R 

5) ThIS fact was actually noted by Respondent's counsel m hIS pumtIve damages 

argument, wherem he stated "ThIS IS - your verdIct was agamst HealthSouth 

Corporation and thIS IS not about the mdiVIdual nurses anymore eIther ThIS IS about 

HealthSouth CorporatIOn " (R 523) A pumtIve damages verdIct form contammg the 

statement "[w]e the Jury award pumtIve damages m the amount of $[blank]" was 

submItted, and the Jury completed It WIth an award of $8,000,000 
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Argument 

I A New TrIal Should Be Granted Because The TrIal Court Erred In 
Instructmg the Jury That Appellants Owed A Heightened Duty of Care 

Over Defense obJectIOn, the Tnal Court erroneously mstructed the Jury that 

Defendants had a heIghtened duty of care as to Mr Sulton due to hIS pre-exIstmg 

condItion (R 414-415, 416, 501, 506-507) SpeCIfically, the Tnal Court charged the 

Jury that 

" It IS the general law applIcable to all persons that If there IS a great 
degree of danger present, then there IS a greater duty of care to prevent 
mJury to other persons A SImIlar rule applIes to phYSICIans or 
health care proVIders m theIr treatment of theIr patients When there IS a 
nsk of substantial danger present and the symptoms of the patient are 
conSIstent WIth such a nsk then the healthcare proVIder has a duty to 
respond m proportIOn to the nsk The greater the nsk of the condItion to 
the patient the greater the duty of the healthcare prOVIder to respond 
appropnately and to proVIde the appropnate treatment " 

(R 501) 

A tnal Judge IS reqUIred to charge only the current and correct law of South 

CarolIna Clark V Cantrell, 339 S C 369, 390, 529 S E 2d 528, 539 (2000), McCourt 

V Abernathy, 318 S C 301, 305, 457 S E 2d 603, 606 (1995) Reversal IS appropnate 

where the Tnal Court's deCISIon regardmg JUry mstructIOns constituted an abuse of 

dIscretIOn, m that the Tnal Court's rulIng IS based on an error of law, and where the 

appealmg party IS prejUdICed by thIS error Cole V Raut, 378 S C 398, 404-405, 663 

S E 2d 30, 33 (2008) "A Jury charge consIstmg of Irrelevant and mapplIcable 

pnncipies may confuse the JUry and constitutes reverSIble error where the Jury's 

confuSIOn affects the outcome of the tnal " ~ at 404, 663 S E 2d at 33 
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The Tnal Court's charge to the Jury that Appellants had a "greater duty" as to 

Sulton's care does not reflect the law of South Carohna Rather, thIS charge 

erroneously elevated the applIcable standard of care based on the eXIstence of a "degree 

of danger" and mVIted the Jury to purnsh Appellants based upon theIr alleged faIlure to 

meet a standard of care not Imposed by South Carolma law MedIcal malpractice IS 

defined m South CarolIna as "the faIlure of a phYSICIan to exerCIse that degree of care 

and skIll WhICh IS ordmarIly employed by the professIOn generally, under SImIlar 

condItions and m lIke surroundmg CIrcumstances " Burrough v Worsham, 352 S C 

382, 402, 574 S E 2d 215, 225 (Ct App 2002) quotmg Jerrngan v Kmg, 312 S C 

331, 333, 440 S E 2d 379, 381 (Ct App 1993) "The degree of care WhICh must be 

observed IS, of course, that of an average, competent practitIOner actmg m the same or 

SImIlar cIrcumstances" Kmg v WIllIams, 276 S C 478, 482, 279 S E 2d 618, 620 

(1981) The "heIghtened duty" mstructIOn gIven to the Jury IS contrary to thIS 

establIshed law 

ThIS preCIse Issue and thIS exact same charge were addressed by the South 

Carolma Supreme Court m PIttman v Stevens, 364 S C 337, 613 S E 2d 378 (2005), 

where the Court held thIS speCIfic charge was mappropnate m a medIcal malpractice 

actIOn The charge m questIOn comes from SectIOn 27-2 of Judge Ralph Kmg 

Anderson, Jr 's South Carolma Requests to Charge In PIttman, the plamtIff requested 

that thIS Identical charge be gIven and, ultImately, the tnal court refused to do so The 

plamtIff then appealed after the Jury returned a verdIct for the defense, argumg that It 

was error for the court to not proVIde thIS charge The Supreme Court dIsagreed, 

statmg that, whIle thIS charge IS contamed m Judge Anderson's book, there IS no 
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specIfic cItation of authorIty supportIng thIS prIncIple ~ at 341, 613 S E 2d at 380 

The Court then stated that "there IS no South CarolIna case law supportIng Its 

applIcatIOn In a medIcal malpractice actIon" Id at 342, 613 S E 2d at 380-81 The 

Court noted that, even In a general neghgence context, thls type of Instruction had been 

questIOned and further stated that "thIS InstructIOn IS even more mappropnate m a 

medIcal malpractice case" because "[e]very medIcal decIsIon encompasses varyIng 

degrees of danger " ~ at 343, 613 S E 2d at 381 (emphasIs added) 

SIgmficantly, the facts In PIttman mvolved alleged medIcal malpractice wIth 

regard to a patIent who was at rIsk to, and who dId, develop a pressure ulcer, as IS the 

case here Thus, the South Carolma Supreme Court has specIfically rejected the 

appllcatzon of thIs exact charge m vIrtually Identical cIrcumstances By Includmg thls 

charge, the TrIal Court erroneously Instructed the Jury that the law Imposed a "greater 

duty" on the Defendants based upon Sulton's eXIstIng condItion Whether the 

Appellants breached therr duty was the essential determInatIOn made by the Jury In thIS 

case Therefore, thIS Improper mstructIon was hIghly prejUdICIal to the 

Defendants Baker v Weaver, 279 S C 479, 309 S E 2d 770 (Ct App 1983) (findmg 

the trIal court's erroneous charge to be prejUdICIal where the requested InstructIOn 

Involved a substantial feature of the case) 

II A New TrIal Should Be Granted Because The VerdIct Form Was Flawed 

Appellants should be granted a new trIal because the verdIct form submItted to 

the Jury was fatally flawed In a varIety of respects, and thIS error resulted In a confused 

verdIct and clear prejUdICe to the Appellants In South CarolIna, a verdIct form "may 

be so defective m ItS formulatIOn that ItS submIssIOn results In a prejUdICial effect whIch 
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constitutes reversIble error" S C Dep't of Transp v Fust Carolma Corp of S C , 

372 S C 295, 303, 641 S E 2d 903, 907-908 (2007) When evaluatmg the prejUdICIal 

effect of a defective verdIct form, "the court must consIder the question or 

mterrogatory along WIth the mstructlOns gIven to the Jury" !!L at 303, 641 S E 2d at 

908 The verdIct form used m thIS matter was defective and mIsled the Jury, resultmg 

m Improper habIhty determmatlOns and damage awards 

At tnal, both SIdes submItted proposed verdIct forms to the Tnal Court (R 

416-418) The Appellants' proposed verdIct form would have allowed the Jury to make 

separate determmatlOns as to each indiVidual defendant on the Issues of (a) neghgence, 

(b) proXImate cause, and (c) the estabhshment by clear and convmcmg eVIdence of 

reckless, WIllful, and wanton conduct (Appellants Proposed VerdIct Form, R 654) 

Had Appellants form been used, there would be no Issue as to the meamng or effect of 

the Jury's verdIct The Jury could have found that all, some, or none of the Defendants 

were neglIgent, or that theIr conduct was or was not the proxImate cause of PlamtIffs' 

mJunes, or that theIr conduct met or faIled to meet the threshold for pumtIve damages 

In contrast, Respondents' verdIct form dId not allow for speCIfic findmgs by the 

Jury on the key matters to be determmed Rather, WIthout any reference to neglIgence 

or loss of consortIUm, the Jury could find "for" the Plamtiffs and "agamst" HealthSouth 

and the SIX Nurse Appellants (VerdIct Form " 1-2, R 4-5) Under both of these 

seleCtions, the Jury could pIck and choose WhICh of Nurse Appellants they "found 

agamst" or they could choose the optlOn of "NONE OF THE ABOVE" SIgmficantly, 

aSIde from the provislOn of "NONE OF THE ABOVE," the verdIct form dId not dId 

not prOVIde a clear option for the Jury to find m favor of HealthSouth Instead, the 
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"statements" contamed m paragraphs 1 & 2 of the verdIct form lffiplicltly requIred the 

Jury to find agamst HealthSouth, leavmg only the determmatlOns as to the Nurse 

Appellants for the Jury's determmatlOn (VerdIct Form " 1-2, R 4-5) As 

Respondents' motlOns for dIrected verdIct had been demed by the Tnal Court, thIS 

presumptlOn of liabIlity as to HealthSouth was both Improper and hIghly prejUdICial 

(R 294-298) The Jury was placed by the verdIct form m the posItion of automatically 

findmg agamst HealthSouth as to vanous clalffis The only option for It not to do so 

was the option of grantmg a total defense verdIct as to all defendants on all claIms 

The verdIct form also failed to reqmre the Jury to make any determmatlOn of 

proxlffiate cause as to the mdlvldual Nurse Appellants The JUry was not asked to 

determme whether reckless, WIllful or wanton conduct had been estabhshed by clear 

and convmcmg eVIdence as to any of the Nurse Appellants Instead, paragraph 3 of the 

verdIct form merely posed the questlOn 

Do you find by clear and convmcmg eVIdence that Defendant 
[HealthSouth], by and through ItS employees was reckless, WIllful, or 
wanton and that theIr conduct was the proxlffiate cause of mJury to 
Plamtiff 

(VerdIct Form '3, R 5) Thus, the only determmatlOn of proxlffiate cause or reckless, 

WIllful or wanton conduct, made by the Jury was as to HealthSouth alone 

Appellants objected to the verdIct form, specIfically notmg that It was confusmg 

and failed to properly separate the Issues as to the separate defendants, however, the 

Tnal Court rejected Appellants' proposed form and mstead used the Respondents' 

form (R 416-418, 502-504, 506-507) ThIS was error Stevens v Allen, 342 S C 

47, 52 n 4, 536 S E 2d 663, 665 n 4 (2000>- (notmg that mconslstent verdIcts from the 
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Jury were exacerbated by a verdIct form WhICh faIled to separately mqUIre as to the 

defendants' lIabIlIty on each cause of action and encouragmg members of the bar to 

submIt verdIct forms that are more specIfically taIlored to the facts of the case) The 

result of thIS error was Jury confusIon and clear prejUdICe to the Appellants The form 

reqUired the Jury to "fmd for" the two piamtiffs wIthout any IdentificatIOn of theIr 

dIstmct claImS of neglIgence and loss of consortIUm AddItionally, the Jury was 

proVIded WIth no clear method to find for HealthSouth on eIther cause of actIOn 

Rather, absent a total defense verdIct, HealthSouth's lIabIlIty was presented to the JUry 

through the verdIct form as already establIshed AddItionally, the absence of any 

mdividual determmatIOns of proxImate cause or reckless, WIllful or wanton conduct as 

to the mdividual Nurse Appellants Improperly suggested that no such findmgs were 

needed 

The confusmg effect of the verdIct form IS eVIdenced by the Jury's responses to 

paragraphs 1 and 2 In paragraph 1, the Jury "found for" Sulton and "agamst" all of 

the Appellants (although no optIOn to fmd for HealthSouth was proVIded) (VerdIct 

Form '1, R 4) However, m paragraph 2, the Jury was effectively reqUired to "find 

for" Scott and "agamst" HealthSouth, but the Jury actually selected "NONE OF THE 

ABOVE" (VerdIct Form '2, R 5) As dIscussed m SectIOn III of thIS bnef, 

Appellants contend that the "NONE OF THE ABOVE" selectIOn must be mterpreted as 

a findmg by the Jury m favor of all of the Appellants, mcludmg HealthSouth, despIte 

the figure of $4,000,000 m non-economIC damages wntten onto the form 

Respondents, however, contend that thIS was a verdIct agamst Just HealthSouth on the 
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loss of consortIUm claun despIte that fact that no other optIOn, other than "NONE OF 

THE ABOVE," eXIsted for the Jury to find "for" HealthSouth m these CIrcumstances 

When a Jury's verdIct IS so confused that It IS not absolutely clear what was 

mtended, a new tnal should be granted Anderson v Aetna Cas & Surety Co , 175 

S C 254, 178 S E 819, 830 (1935), Camden v HIlton, 360 S C 164, 173, 600 

S E 2d 88, 93 (Ct App 2004), see also Sarvghad v SItton BUick Co , Inc, 312 S C 

429, 440 S E 2d 894 (1994) (holdmg that a new tnal was warranted where the Jury 

returned smgle verdIct m consobdated actlons for negbgence brought by plamtIff 

mdividually and as guardian ad btem for mfant son) In thIS case, the verdIct form IS 

"so defectIve m ItS formulation that ItS submISSIon result[ed] m a prejUdICial effect 

WhICh constitutes reversIble error" FIrst Carolma, 372 SCat 303, 641 S E 2d at 

907-908, see also Chastam v Anmed Health Found, 388 S C 170, 694 S E 2d 541, 

543 (2010) (reducmg the verdIct amount where, based on the mstructions and the 

verdIct form, It was ImpOSSIble to determme the number of negbgent acts or negbgent 

nurses found by the Jury) Therefore, Appellants should be granted a new tnal 

III The Jury's VerdIct on the Loss of ConsortIUm ClaIm Must be Interpreted 
As a Total Defense Verdict 

The only reasonable mterpretatlon of the loss of consortIUm verdIct IS that It was 

a verdIct m favor of all of the Appellants, specIfically mcludmg HealthSouth It was 

error for the Tnal Court to mterpret It as a verdIct agamst only HealthSouth, and thIS 

verdIct should have resulted m Judgment bemg entered m favor of all the Appellants on 

thIS consortIUm claIm 
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In addItIOn to provldmg places for mdlvldual fmdmgs for or agamst the Nurse 

Appellants, the verdIct form contamed the optIOn of "NONE OF THE ABOVE" 

(VerdIct Form ~ 2, R 5) The Jury selected "NONE OF THE ABOVE" on the loss of 

consortIUm claIm HealthSouth must have been mcluded m the "NONE OF THE 

ABOVE" category To hold otherWIse would result m a verdIct form wherem the JUry 

had no optIOn other than findmg agamst HealthSouth on that claIm Such would be a 

defective verdIct form requmng a new tnal Thus, eIther the verdIct form was fatally 

flawed because It reqUIred a findmg agamst HealthSouth, or It must be mterpreted as 

mcludmg HealthSouth m the "NONE OF THE ABOVE" determmatIOn by the Jury 

From Appellants' perspective, the meanmg of "NONE OF THE ABOVE" as 

mcludmg HealthSouth was ObVIOUS and clear "None of the above" IS ratIOnally 

mterpreted as "none" of the Appellants, WhICh would mclude HealthSouth WhIle not 

lIsted WIth a blank beSIde It, HealthSouth was referenced "above" the "none of the 

above" lme on thIS portIOn of the verdIct form However, even If because of the flawed 

nature of the verdIct form the Jury's verdIct was ambIguous, the Tnal Court cannot 

Impose ItS own mterpretatIOn of the verdIct Instead, a new tnal IS necessary 

SIgmficantly, the Form 4 Order entered by the Tnal Court falls to state what the 

Jury's verdIct was or what specIfic verdIcts were rendered agamst WhICh of the 

Appellants (Form 4 Order entered 8/2/10, R 2) Therefore, m theIr post-tnal 

motions, Appellants asked for Judgment to be entered m favor of all defendants as to 

the loss of consortIUm claIm based on the Jury's verdIct (Defendants' Post -Tnal 

MotIOns and Supportmg Memorandum, R 657, 711) Dunng the hearIng on the post­

tnal motIOns, the Tnal Court rejected Appellants' VIew that the loss of consortIUm 
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verdIct was a total defense verdIct (Heanng on Post Tnal Motions Tr , R 538) 

Rather, the Tnal Court took the VIew that It was a $4,000,000 verdIct agamst only 

HealthSouth (Heanng on Post Tnal MotlOns Tr , R 554) Thus, the Tnal Court 

Ignored the only reasonable mterpretatlOn of the Jury's "NONE OF THE ABOVE" 

determmatlOn, and mstead substituted Its own VIew and mterpretatlOn ThIS was m 

error 

Where the court IS faced wIth an ambIguous verdIct, "[t]he court cannot 

construe the verdIct of the Jury, nor can It 'correct' the verdIct" Stevens v Allen, 336 

S C 439, 451, 520 S E 2d 625, 631 (Ct App 1999) In such cIrcumstances, If the 

court belIeves the verdIct to be ambIguous, the court must resubmIt the case to the Jury, 

not act as a SubstItute for the Jury ~, Johnson v PhlllIps, 315 S C 407, 417 n 7, 

433 S E 2d 895, 902 n 7 (Ct App 1993) Havmg falled to resubmIt the Issue to the 

Jury, the only avenue for amendmg or correctmg the Jury's verdIct IS through a motion 

for a new tnal Camden v Hllton, 360 S C 164, 173, 600 S E 2d 88, 93 (Ct App 

2004) 

On ItS face, the Jury's verdIct has but one ObVIOUS meanmg "NONE OF THE 

ABOVE" means none of the defendants IdentIfied ThIS must mclude HealthSouth, and 

cannot logIcally be lImIted to only the Nurse Appellants If HealthSouth IS not read to 

be mcluded m "NONE OF THE ABOVE," then the form was fatally flawed m that It 

reqUIred the Jury to find agamst HealthSouth on the loss of consortIUm claIm by not 

provIdmg any other mechamsm for an mdependent Jury findmg for HealthSouth on that 
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claIm only2 Thus, HealthSouth IS eIther entitled to JNOV on the loss of consortIUm 

claIm, or a new tnal IS reqUIred 

IV HealthSouth Should Be Granted JNOV On The Loss Of ConsortIUm Claim 
Or At MInImum A New Trial Because There Is No EVidentiary Support For 
The Loss Of ConsortIUm Verdict 

The Jury's $4,000,000 verdIct In non-economIC damages In favor of Scott IS 

unsupportable based on the nature of her claIm and the eVIdence at tnal A claIm for 

loss of consortIUm IS not a claIm for personal Injury to the clalmant Rather, It IS a 

claIm WhIch allows the claImant to recover the value of the loss of "compamonshlp, 

aId, SOCIety and serVIces" resultIng from a personal Injury to the clazmant s spouse 

S C Code Ann § 15-75-20 The only non-economIC damages recoverable for loss of 

consortIUm are those whIch compensate the claImIng spouse for the loss of the Injured 

spouse's serVIces, socIety, and compamonshlp Gosnell V Dorchester School DIstnct 

No 2, 301 S C 21, 23-24, 389 S E 2d 865, 866 (1990) The proper measure of 

damages has been, descnbed as the spouse's nght to the serVIces of the Injured spouse 

and for expenses Incurred, Hughey V Ausborn, 249 S C 470, 477, 154 S E 2d 839, 

842 (1967) 

AddItIOnally, the damages recoverable for loss of consortIUm do not Include any 

emotIOnal dIstress allegedly suffered by Scott 3 NothIng In the record supports a 

2 There was another optIOn to render a verdIct for HealthSouth, but It was only an 
optIOn to render a verdIct for all Appellants as to all claImS 
3 WhIle South Carohna's Courts have not dlfectly stated that mental angUIsh IS not 
Included In a loss of consortIUm claIm, the deCISIOn In Hughey clearly lImItS any 
recovery to the value of the loss of serVIces and any expenses Incurred Hughey, 249 
SCat 477, 154 S E 2d at 842 AddItionally, other JunsdictIOns have held that mental 
angUIsh IS not recoverable under a loss of consortIUm claIm Reagan V Vaughn, 804 
S W 2d 463 (Tex 1990) (loss of consortIUm does not Include an element of mental 
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determmatIon that Sulton's serVIces, socIety, and companIOnShIp lost as a result of any 

actIons by the Appellants could be reasonably valued at $4,000,00000 The eVIdence 

at trIal establIshed that prIor to developmg the pressure ulcer, Sulton had been 

permanently rendered a paraplegIc as a result of hIS gunshot wounds (R 212) HIS 

only source of mcome as a result of hIS paralYSIS was SOCial SecurIty dIsabIlIty (R 

167) ThIS mcome was not affected by the pressure ulcer Scott testIfied that, despIte 

the ulcer, she was able to commUnIcate WIth Sulton and he was m good spmts (R 199, 

213-214) AddItIonally, whIle subsequent medIcal procedures related to the pressure 

ulcer were necessary, those hospItalIzatIOns were also reqUIred to address Issues related 

to hIS gunshot wounds as well as unrelated medIcal condItIons Sumlarly, whIle the 

treatment of the pressure ulcer necessItated a colostomy whIch was attended to by Scott, 

Sulton's paralYSIS would have reqUIred the use of eIther a colostomy or the more 

burdensome process of constant changmg of adult dIapers (R 157, 217-218, 391-

392) 

DUrIng trIal, Scott testified that she was "upset" upon seemg Sulton's pressure 

ulcer (R 191) WhIle Scott was understandmgly upset, any dIstress she suffered was 

not a proper element of her damages under a loss of consortIUm claun Even If 

emotIonal dIstress was recoverable under a claun for loss of consortIUm, the verdIct m 

thIS matter m unsupported by the eVIdence Although mental suffermg may be a 

recoverable element of damage m approprIate cases, the South CarolIna Supreme Court 

has held that "there IS no lIabIlIty for emotIOnal dIstress WIthout a showmg that the 

angUIsh), Sharp V MetropolItan Prop & Llab Ins Co, 478 So 2d 724 (La App 
1985) (holdmg that loss of consortIUm does not mclude mental angUIsh suffered by an 
UnInjured spouse) 
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dIstress millcted IS extreme or severe" Rhodes v Secunty Fm Corp 268 S C 300, 

302, 233 S E 2d 105, 106 (1977), see also Roberts v Dunbar Funeral Home, 288 S C 

48, 51-52, 339 S E 2d 517,519-20 (Ct App 1986) (restatmg seventy reqmrement on 

claIms for mtentIOnal millctIOn of emotional dIstress and mvaSIon of pnvacy and 

affirmmg non-smt on both where plamtIff presented msufficient eVIdence of severe 

emotIOnal dIstress) "[U]nder the law of thIS State damages cannot be recovered for 

mental suffenng m the absence of bodIly mJury " Padgett V Colomal Wholesale DISt 

Co , 232 S C 593, 103 S E 2d 265, 270 (1958) (determmmg, m a neglIgence case, 

whether damages were recoverable for "shock, fnght and emotional upset when there IS 

no physIcal upset") The bodIly mJury reqmrement IS a mamfestatIon reqmrement 

related to seventy WhItten v Amencan Mut LiabIlIty Ins Co, 468 F Supp 470, 

477-78 (D S C 1977) (concludmg that "degree of dIstress" must be extreme or severe 

enough to "encompass no less than some physIcal mamfestatIon of bodIly mJury or 

Illness resultmg from the emotIOnal dIstress") 

There was no eVIdence that Scott suffered "severe" emotional dIstress or 

dIstress resultmg m the mamfestatIon of any physIcal mJury WhIle Scott may have 

been upset by her husband's mJury, she dId not become physIcally III and she requIred 

no medIcal treatment Applymg the proper measure of damages for loss of consortIUm, 

the eVIdence submItted at the tnal cannot sustam an award of $4,000,000 00 Rather, 

thIS award IS out of proportIOn to any "mJury" assocIated WIth the loss of consortIUm 

claIm See Nelson V Charleston & Western Ry Co, 231 S C 351, 362, 98 S E 2d 

798, 802-03 (1957) (a verdIct should be set aSIde that IS "obVIOusly so dIsproportIOnate 

to the mJury proved") 
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In sum, Scott was only entitled to those actual damages due to the loss of 

compamonship and serVIces of her husband because of hIS pressure ulcer Any loss 

suffered by Scott due to Sulton's paraplegIa, whIle unfortunate, was Irrelevant to thIS 

case Sulton's medIcal condItion after the shootmg would have prevented hlID from 

provIdmg any household serVIces, and Scott was not depnved of hIS SOCIety or 

compamonship as a result of any actIOn of mactIOn by Appellants 

The $4,000,00000 verdIct for actual damages on the loss of consortIUm c1alID, 

IS "WIthout any ratIOnal support whatever m the eVIdence and IS so grossly exceSSIve as 

to show that the Jury was actuated by consIderatIOns not founded on the eVIdence and/or 

the mstructIOns of the court" Joyner V St Matthews BuIlders, 263 S C 136, 140-41, 

208 S E 2d 48, 50 (1974) (grantmg a new tnal due to the "actual damages bemg so 

mamfestly and grossly excessIve") GIven the complete lack of any cogmzable baSIS to 

support a four mIllIon dollar actual damages award, It IS nothmg other than a pumtIve 

damages award m dIsgUise and IS therefore barred for that reason as well See Hughey, 

249 Seat 477, 154 S E 2d at 842 (holdmg pumtIve damages may not be award on a 

loss of consortIUm c1alID) Therefore, HeathSouth IS entitled to JNOV as to the loss of 

consortIUm c1alID, or, alternatIvely, a new tnal should be granted 

V The PumtIve Damages Award Was Improper 

A There Is No PumtIve Damages Award As To The SIX IndIVIdual 
Nurse Appellants, and any Award Agamst HealthSouth Should Be 
Reversed Because There Was InsufficIent EVIdence To Sustam It 

The pumtIve damages verdIct form merely states "[ w]e the Jury award pumtIve 

damages m the amount of EIght MIllIon Dollars ($8,000,000) " (VerdIct Form, R 3) 

It does not state WhICh Appellant(s) It IS agamst or Identify the c1alID to WhICh It 
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applIes The only claun under WhICh Respondents sought or could have receIved 

pUnItive damages was Sulton's neglIgence claun (Am Compl, R 35) WhIle the 

Jury's verdIct on the neglIgence claun was agaInst all of the Appellants, IncludIng the 

SIX Nurse Appellants, Respondents expressly dId not seek a pUnItive damages award as 

to the Nurses, and Jury's verdIct cannot support any pUnItIve damages award as to the 

Nurse Appellants 

Under South CarolIna law, the plaIntiff has the burden of proVIng pUnItive 

damages by clear and convIncIng eVIdence S C Code Ann § 15-35-135 

AddItionally, In a medIcal malpractice actIOn, pUnItive damages may only be awarded 

where the plaIntiff proves that the defendants' conduct was wIllful, wanton or reckless 

Taylor v MedencIa, 324 S C 200, 221, 479 S E 2d 34, 46 (1996) Here, the only 

findIng of reckless, wIllful or wanton conduct establIshed by clear and convIncIng 

eVIdence was agaInst HealthSouth alone QuestIOn 3 on the verdIct form lunited thIS 

findIng to HealthSouth "by and through ItS employees" (VerdIct Form '3, R 5) 

Thus, even though the verdIct form purports to find the IndIVIdual Nurses lIable on the 

neglIgence claIm, the related pUnItive damages award cannot be held to apply to the 

Nurse Appellants In fact, dunng Respondents' Counsel's argument on the specIfic 

Issue of pUnItive damages, he stated " your verdIct was agaInst HealthSouth 

CorporatIOn and thIS IS not about the IndIVIdual nurses anymore eIther ThIS IS about 

HealthSouth CorporatIOn" (R 523) Thus, to the extent that a pUnItIve damages award 

eXIsts as part of the verdIct, It eXIsts only as to HealthSouth alone 
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Further, the eVIdence at tnal was msufficient to support any such findmg of 

reckless, wIllful or wanton conduct by the HealthSouth, and, therefore, the pumtIve 

damages award should be reversed It was undIsputed at tnal that HealthSouth had m 

place proper polICIes and procedures regardmg the care and prevention of pressure 

ulcers, and that the nursmg staff were aware of these polICIes and HealthSouth's 

expectation and requIrement that they be followed (R 55, 127, 229-230, 252, 263, 

270-272, 343) AddItionally, HealthSouth's lIabIlIty m thIS case was premIsed entIrely 

upon the theones of respondeat superIOr and agency SIgmficantly, there was no 

speCIfic findmg by the Jury that Respondents had establIshed by clear and convmcmg 

eVIdence that any of the Nurse Appellants (or any speCIfic employee or agent of 

HealthSouth) had engaged m reckless, wIllful or wanton conduct 

Even If there was eVIdence that a HealthSouth employee's conduct rose to the 

level reqUIred for pumtIve damages, HealthSouth should not be held "vicanously" 

lIable for pumtIve damages The complIcIty rule precludes the ImpOSItion of pumtIve 

damages agamst the HealthSouth m thIS settmg The purposes of pumtIve damages m 

South CarolIna are two-fold, namely, to "pumsh the wrongdoer" and to deter "SImIlar 

reckless, WIllful, wanton, or malIcIOUS conduct In the future" Clark V Cantrell, 339 

S C 369, 378, 529 S E 2d 528, 533 (2000) Allowmg pumtive damages agaInst a 

corporatIOn, absent any showmg of wrongdomg, defies these stated purposes because It 

pumshes an mnocent party and not the wrongdoer See Restatement (Second) of Torts § 

909 (notmg that It would be "Improper ordmanly to award pumtIve damages agamst 

one who IS personally Innocent") If the corporatIOn dId not commIt a wrong, there IS 

nothmg to deter by an award of pumtive damages 
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Thus, If an employer IS only vicanously lIable and could have done 
nothIng to prevent the mIsconduct of ItS employee, It seems of lIttle value 
to award pumtIve damages agaInst the employer In many Instances there 
IS probably lIttle that an employer can do to prevent the employee from 
commIttIng outrageous torts 

BrIner v Hyslop, 337 N W 2d 858, 865 (Iowa 1983) (adoptIng the complIcIty rule) 

Under the complIcIty rule, a corporate defendant should not be held lIable for 

pumtIve damages based on an employee's wrong unless (1) the pnnciple authonzed the 

employee's wrongdoIng, (2) the employee was unfit for serVIce and the pnnciple was 

reckless In employIng hIm, (3) the employee was employed In a managenal capacIty 

and actIng wIthIn the scope of employment, or (4) the pnnciple ratIfied the employee's 

actIOns after they occurred Restatement (Second) of Torts § 909 (1979) 

HealthSouth dId not engage In any wrongdoIng that would warrant ImpOsItion of 

pumtIve damages agaInst It under the Restatement test Respondents dId not present 

any eVIdence that HealthSouth's polIcIes or procedures deViated from the standard of 

care or that HealthSouth was neglIgent In promulgatIng precautIOns, polIcIes, or 

procedures to the nurses The eVIdence at tnal clearly establIshed that HealthSouth had 

In place speCIfic polIcIes and procedures regardIng the prevention and treatment of 

decubItus ulcers, and that the nurses and other healthcare provIders knew that 

HealthSouth expected them to follow those polIcIes and procedures (PlaIntiffs ExhIbIt 

2, R 587, 55, 127, 229-230, 252, 263, 270-272, 343) Respondents' own expert 

WItness acknowledged that HealthSouth's polIcIes and procedures on thIS Issue were 

proper and she opIned that the blame, If any, was on the IndIVIdual caregIvers for not 

carryIng out what were otherWIse perfectly acceptable polIcIes and procedures (R 

127) Thus, there was no eVIdence that HealthSouth's corporate conduct was wIllful, 
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wanton or reckless Rather, the only possIble eVIdence of conduct that could have met 

thIS threshold IS that of the mdlvldual Nurse Appellants or other employees of 

HealthSouth, and any such conduct by an employee would have been m dIrect VIOlatIOn 

of HealthSouth's proper polICIes and procedures 

Appellants, lIkeWIse, faIled to present any eVIdence that HealthSouth was 

reckless m ItS hmng or retentIOn of the speCIfic caregIvers None of the caregIvers 

were employed many managenal capaCIty as that term IS defined for purposes of 

applymg the Restatement's complICIty sectIOns Fmally, the record IS deVOId of any 

eVIdence that HealthSouth ratlfied the actIOns of the caregIvers m any way 

The Umted States Dlstnct Court for the Dlstnct of South CarolIna has apphed 

the comphclty rule m an actIOn where the plamtlff sued her employer for sexual 

harassment and constructIve dIscharge by the plant superVIsor Scott V Amentex 

Yarn, 72 F Supp 2d 587, 590 (D S C 1999) In decldmg that the employer could 

not be held hable for pumtlve damages under the facts there, the court quoted the 

Restatement four-prong test contamed m sectIOn 217C as provldmg the determmatlve 

factors M... at 597 The court recognIZed that allowmg pumtlve damages agamst an 

employer WhICh dId not engage many wrongdomg under sectIOn 217C runs afoul of 

"the very pnnclples undedymg common law hmitatIOns on Vlcanous lIablhty for 

pumtlve damages-that It IS Improper ordmanly to award pumtlve damages agamst one 

who hImself IS personally mnocent and therefore hable only vlcanously" M... (quotmg 

Kolstad V Am Dental Ass'n, 527 U S 526, 544 (1999), see also Bryant V AIken 

Reg'l Med Ctr, Inc, 333 F 3d 536, 548-49 (4th Clr 2003) (reversmg a pumtlve 

damages award agamst an employer for the same reasons) 
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Therefore, applIcatIOn of the complIcIty rule to the facts of thIS case 

demonstrates a complete absence of wrongdomg by HealthSouth as a corporation 

HavIng faIled to present any eVIdence that HealthSouth's actions were reckless, WIllful 

or wanton, and absent such findIng by the Jury as to any of the Nurse Appellants or 

other employees of HealthSouth, the pumtIve damages award should be reversed 

B The Trial Court Erred In Allowmg Respondents to Refer to the 
Overall Net Revenue of HealthSouth And This Error ReqUIres 
Reversal Of The PumtIve Damages Award 

Over Appellants' repeated obJections, and WIthout havIng admItted any actual 

testimony or other eVIdence on the Issue, Respondents were permItted to argue to the 

Jury that HealthSouth's revenue In 2009 was $1,911,100,00000 (R 519-521, 524-

525, 531) Respondents sought to admIt HealthSouth's Form lO-K to support thIS 

statement as to HealthSouth's finances (Tr p 860, Court ExhIbIt No 5, R 519, 649) 

Appellants objected to the admIssIOn of thIS complex financIal document, notmg It 

would lIkely cause confusIOn and preJudIce, particularly where no expert wItness was 

offered to explaIn the data to the Jury (R 519-520) The Tnal Court dId not admIt the 

Form lO-K mto eVIdence However, the Tnal Court permItted Respondents' counsel to 

present the JUry WIth the $1 9111 bIllIon revenue figure m hIS pumtive damages 

argument (R 520-521) SIgmficantly, the $1 9111 BIllIon figure reflected 

HealthSouth's natIOnal operatIng revenue, and, as such, did not take mto account any 

of Its expenses or costs Thus, over Appellants' ObjectIOns and WIthout presentmg any 

actual eVIdence on the Issue, Respondents were permItted to present the Jury WIth the 

huge revenue figure, despIte ItS Irrelevance to the net worth of HealthSouth ThIS 
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reference to HealthSouth's natlOnal revenue was Improper and hIghly preJudIcIal, 

requmng reversal of the pumtIve damages award 

1 Respondents' Reference to HealthSouth's $1 9111 BIllIon 
Revenue was not Supported by any EVIdence In the Record 

"Closmg arguments must be confined to eVIdence m the record and reasonable 

mferences therefrom" O'Leary-Payne V R R HIlton Head, II, Inc, 371 S C 340, 

352, 638 S E 2d 96, 102 (Ct App 2007) Moreover, "[a]rguments made by counsel 

are not eVIdence," and the South Carolma Supreme Court "'has repeatedly held that 

statements of fact appeanng only m argument of counsel WIll not be conSIdered '" 

S C Dep't of Transp V Thompson, 357 S C 101, 105-106 & n 8, 590 S E 2d 511, 

513 & n 8 (Ct App 2003), see also Histonc Charleston Found V Krawcheck, 313 

S C 500, 508 n 7, 443 S E 2d 401, 406 n 7 (Ct App 1994) ("Ordmanly, arguments 

of counsel may not be conSIdered as eVIdence m decIdmg factual Issues " (citatlOns 

omItted» 

Furthermore, the South Carolma Supreme Court has held a new tnal IS 

warranted If, dunng summatlOn, an attorney proffers an opmlOn on how damages 

should be calculated that IS unsupported by the eVIdence m the record See Harper V 

Bolton, 239 S C 541, 124 S E 2d 54 (1962) In Harper, an attorney "whIle addressmg 

the Jury, and over the objection of the appellant, 'was permItted to endorse on a 

blackboard hIS own opmlOns as to the per dlem value of pam and suffermg '" 237 S C 

at 543-44, 124 S E 2d at 55 "There was no eVIdence m the record to support the 

attorney's opmlOn as to the per dlem value thereof" Id at 548, 124 S E 2d at 57 In 

remandmg for a new tnal, the Supreme Court concluded 
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In allowmg counsel for the respondent to endorse on a blackboard hIS 
own opmIOn as to the per diem value of pam and suffenng was to permIt 
hun to make an argument that had no foundatIOn whatever m the 
eVIdence Though wIde latItude and freedom of counsel m arguments to 
the Jury are and ought to be allowed, such arguments cannot be based on 
facts not m the record, or mferences based on or drawn from facts whIch 
are not even admIssIble m eVIdence 

Id at 550-51, 124 S E 2d at 59 Therefore, because there was no eVIdence m the 

record to support the $1 9111 Bllhon figure that Respondents' proffered as 

HealthSouth's 2009 revenue, the reference to thIS figure constltutes reversIble error 

2 Under South Carolma Law, Only HealthSouth's Net Worth, Not 
Its Revenue, May Be ConsIdered In Determmmg Its AbIlIty to 
Pay 

The fact that the $1 9111 Bllhon figure was actually HealthSouth's "Net 

Operatmg Revenue" and was not ItS "net worth" also estabhshes that the reference to 

thIS figure was error The South Carolma Supreme Court has held that only 

consIderatIOn of a defendant's net worth IS proper for purposes of determmmg ItS 

abIhty to pay a purntlve damages award Branham V Ford Motor Co , 390 S C 203, 

240, 701 S E 2d 5, 25 (2010) (confinmg retnal to eVIdence of defendant's net worth) 

In Branham, the plamtlff mtroduced eVIdence of the defendants "net worth, mcome, 

revenues, and cash flow" and then "extrapolated these figures to 'per week,' 'per day,' 

and 'per hour '" Id at 239, 701 S E 2d at 24 The Branham court held that under 

controllmg Supreme Court precedent, admIssIon of eVIdence beyond the defendant's net 

worth was unproper ~ 

In Honda Motor Co V Oberg, 512 U S 415 (1944), the Urnted States Supreme 

Court acknowledged that "[p]urntlve damages pose an acute danger of arbItrary 

depnvatIOn of property Jury mstructIOns typIcally leave the Jury WIth WIde dIscretIOn 

35 



m choosmg amounts, and the presentation of eVIdence of a defendant's net worth 

creates the potential bIases agamst bIg busmesses, partIcularly those wIthout strong 

local presences" 512 U S 415, 432 (1994) More recently, m State Farm Mut Auto 

Ins Co V Campbell, the Supreme Court stated that "reference[s] to [a defendant's] 

assets (WhICh, of course, are what msured parties m Utah and other states must rely 

upon for payment of claImS) ha[ s] httle to do wIth the actual harm sustamed by the 

[plamtIffs] The wealth of a defendant cannot JUStify an otherWIse unconstitutIOnal 

pumtive damages award" 538 U S 408,427 (2003) (cItmg BMW of N Am V Gore, 

517 U S 559, 585 (1996» Relymg on Honda Motor and Campbell, the Branham 

court held that 

EVIdence concernmg net worth appears the safest harbor Honda Motor 
speaks dIrectly to "net worth" ConSIderatIOn of a defendant's net worth 
IS well-rooted m the common law of pumtIve damages State Farm V 
Campbell's cautIOnary observatIOn that "reference to [the defendant's] 
assets ha[s] httle to do WIth the actual harm sus tamed by the 
[plamtIft] " mIlItates agamst ventunng beyond net worth and 
extrapolatIOns from net worth The retnal shall be confined to such 
eVIdence 

Branham, 390 SCat 240, 701 S E 2d at 25 (CItatIOns omItted) (alteratIOns m ongmal) 

(emphasIs added) Therefore, Respondents' reference m the mstant case to 

HealthSouth's revenue was erroneous and hIghly prejUdICIal under South Carolma law 

and reqUIres reversal and a new tnal 

C The PumtIve Damages Award IS UnconstItutIonal and ExceSSive 

The JUry's award of $8,000,00000 m pumtIve damages constitutes an 

ImpermISSIble VIOlatIOn of due process and IS, therefore, unconstitutional "PumtIve 

damages may properly be Imposed to further a state's legItImate mterests m pumshmg 
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unlawful conduct and deternng Its repetItIOn" BMW of North Amenca v Gore, 517 

U S 559, 568 (1996) The state's mterests m awardmg pumtIve damages must remam 

consIstent WIth the pnnciple of penal theory that "the pumshment should fit the cnme " 

Atkmson v Orkm Extermmatmg Co , Inc, 361 S C 156, 164, 604 S E 2d 385, 389 

(2004) Nevertheless, "whIle states possess dIscretIOn over the lffipositIon of pumtIve 

damages, It IS well establIshed that there are procedural and substantive constitutIOnal 

lImItatIOns on these awards" State Farm v Campbell, 538 U S 408, 416 (2003) 

"To the extent an award IS grossly exceSSIve, It furthers no legItlffiate purpose and 

constitutes an arbItrary depnvatIon of property" Id at 417 

In Mitchell v FortIS Ins Co, 385 S C 570, 686 S E 2d 176 (2009) , the South 

Carolma Supreme Court articulated the test to be used m conductmg post-Judgment 

revIew of a pumtIve damage award, statmg 

We have saId m the past that tnal courts must conSIder both the Gamble 
[Gamble v Stevenson, 305 S C 104, 406 S E 2d 350 (1991)] and Gore 
factors However, conSIderatIOns of JudIcIal economy weIgh m 
favor of a less burdensome and duplIcative analYSIS WIth these 
conSIderations m mmd, we articulate the followmg test for our courts m 
conductmg a post-Judgment reVIew of pumtIve damage awards 

~ at 587, 686 S E 2d at 185 (mternal CItation omItted) Fust, the court should 

conSIder "the degree of reprehenSIbIlIty of the defendant's conduct" ~ Second, the 

court should conSIder "the dispanty between the actual or potential harm suffered by 

the plamtIff and the amount of the pumtIve damages award," known as the ratio Id at 

587-88, 686 S E 2d at 186 Thud, the court "should conSIder the dIfference between 

the pumtIve damages awarded by the Jury and the CIvIl penalties authonzed or Imposed 

m comparable cases" ~ Applymg these factors demonstrates that the $8 MIllIon 

pumtive damages award IS unconstitutIOnal 

37 



1 The EVIdence At TrIal FaIled To EstablIsh That HealthSouth's 
Conduct Was ReprehensIble 

On the Issue of the reprehensIbIlIty of a defendant's conduct, the factors to be 

consIdered mclude whether (1) the harm caused was physIcal as opposed to economIC, 

(2) the tortious conduct evmced an mdifference to or a reckless dIsregard for the health 

or safety of others, (3) the target of the conduct had financial vulnerabIlIty, (4) the 

conduct mvolved repeated actIOns or was an Isolated mCIdent, and (5) the harm was the 

result of mtentIOnal malIce, tnckery, or deceIt, rather than mere aCCIdent Fortis, 385 

SCat 587, 686 S E 2d at 185 "The eXIstence of anyone of these factors weIghmg 

m favor of a plamtlff may not be suffiCIent to sus tam a pumtlve damages award, and the 

absence of all of them renders any award suspect" Campbell, 538 U S at 419 

HealthSouth dId not engage m any reprehensIble conduct based on such factors 

FIrst, whIle Sulton dId suffer a phYSIcal mJury - the stage-four decubItus ulcer, the 

damages awarded by the Jury were solely for economlC loss occasIOned by the treatment 

of the pressure ulcer and not for non-economIC harm or mJury to Sulton (VerdIct 

Form '1, R 4) Second, HealthSouth's corporate conduct dId not exhIbIt an 

mdifference to or reckless dIsregard for the health or safety of others Rather, the 

record at tnal clearly establIshed that HealthSouth had mstltuted polICIes and procedures 

deSIgned to address the treatment and preventIOn of pressure ulcers, and that ItS nursmg 

staff were well aware of the polICIes and the reqUIrement that they be followed (R 55, 

127, 229-230, 252, 270-272, 343) Respondents dId not present any eVIdence that 

HealthSouth's polICIes and procedures deviated from the standard of care or that 

HealthSouth was neglIgent m promulgatmg precautIOns, pohcIes, or procedures to ItS 
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staff In fact, Respondents' own expert testified that she had no cntIcism as to 

HealthSouth's polIcIes and procedures (R 127) Rather, the blame, m her opimon, 

lay wIth the fact that the mdividual nurses had not fully complIed wIth the otherwIse 

perfectly acceptable polIcIes and procedures (R 127) The eVIdence at tnal further 

establIshed that HealthSouth was proactive m the treatment of the pre-exIstmg pressure 

ulcer by ImmedIately usmg a RIm AIr mattress, comfeel dressmgs, physIcal therapy and 

nutntIOn, and that ItS treatment correspondmgly escalated as the ulcer progressed to 

silvadene dressmgs, a Power Turn ElIte bed, and a request for a plastic surgery 

consultation (R 120-121, 301, 302-303, 304-305, 320-321, 332-333, 349-355, 377, 

379-381, 386, 389) 

ThIrd, there was lIttle eVIdence of Sulton's financIal vulnerabIlIty mtroduced 

at tnal To the extent that Sulton was financially vulnerable, that vulnerabIlIty was 

caused by the paralysIs resultmg from hIS gunshot wounds whIch left hIm dependent on 

SOCIal Secunty dIsabIlIty, and was not sIgmficantly exacerbated by the pressure ulcer 

when considenng the presence of numerous other sIgmficant medIcal Issues (R 163, 

164-165, 167, 188, 196, 211) Next, there was no eVIdence at tnal that thIS was 

anythmg more than an Isolated mCIdent Fmally, Piamtiff mtroduced no eVIdence of 

mtentIonal malIce, tnckery, or deceIt Thus, HealthSouth's conduct m thIS matter was 

not reprehenSIble, and certamly dId not nse to a level of reprehenSIbIlIty suffiCIent to 

warrant an award of EIght MIllIon Dollars m pumtIve damages 
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2 The RatIo of the $8 MIllIon PumtIve Damages Award, When 
Compared to the Actual Damages Awarded, IS UnconstItutIonal 

The overwhelmmg dispanty between the $8 MIllIon pumtive damages award 

and the $306,693 25 actual damages award reqUIres a reversal or, faIlmg that, a 

reductIOn of the pumtIve damages award For the purposes of assessmg the ratio of 

pumtIve damages to actual damages, the only relevant amounts are the awards under 

Sulton's neglIgence claIm - $306,693 25 m actual damages and $8 MIllIon m pumtive 

damages To the extent that any verdIct was actually rendered agamst HealthSouth as 

to Scott's loss of consortIUm claIm, the $4 MIllIon non-economIC damages award IS 

completely Irrelevant and mappbcable m thIS analYSIS PumtIve damages were sought 

only m Sulton's negbgence claIm (Am Complamt '12, R 38-39) (specIfically 

praymg for pumtIve damages) In contrast, the prayer for relIef specIfic to the loss of 

consortIUm claImS seeks only "an award of damages as determmed by a Jury m thIS 

matter" (Am Compl '14, R 39) Further, as a matter of law, pumtIve damages are 

not recoverable for loss of consortIUm The South Carolma Supreme Court has clearly 

held that "[d]amages awarded for loss of consortIUm are compensatory damages, 

WhICh by defimtIon are actual damages" Gosnell v Dorchester School DISt No 2, 

301 S C 21, 23-24, 389 S E 2d 865, 866 (1990) (emphaSIS added), see also Hughey v 

Ausborn, 249 S C 470, 478, 154 S E 2d 839, 843 (1967) (reversmg tnal court's 

refusal to grant dIrected verdIct m defendant's favor on piamtiff's claIm for pumtIve 

damages m conjUnctIOn WIth loss of consortIUm claIm) Thus, even If a verdIct was 

rendered agamst HealthSouth on the loss of consortIUm claIm, and even If the $4 

MIllIon m damages on that claIm was supported by the Tnal Record, the pumtIve 
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damages verdIct IS wholly unrelated to the loss of consortIUm verdIct Thus the proper 

companson IS $8 MIllIon In pumtIve damages to $306,693 25 In actual damages, WhICh 

IS a TallO of 26 1 to 1 Such a ratio IS conStitutIOnally untenable 

As the Umted States Supreme Court has Instructed, "few awards exceedIng a 

smgle-dzgzt ratIO between pumtIve and compensatory damages WIll satisfy due 

process" State Farm v Campbell, 538 U S 408, 425 (2003) (emphaSIS added) 

Indeed, "an award of more than four times the amount of compensatory damages mIght 

be close to the lIne of constitutional Impropnety" ~ (cItatIOns omItted) A multiplIer 

of 26 1, IS well beyond any demarcatIOn of constitutIOnal propnety Moreover, where, 

as here, "compensatory damages are substannal, then a lesser ratio, perhaps only equal 

to compensatory damages, can reach the outermost lImIt of the due process 

guarantee" ~ (emphaSIS added) "The Supreme Court has reserved the upper 

echelons of constItutIOnal pumtIve damage-a 9 to 1 ratio-for conduct done WIth the 

most vIle of IntentIOns" In re Exxon Valdez, 472 F 3d at 614 (9th Clr 2006), see also 

Casumpang v Int'! Longshore & Warehouse Umon, 411 F Supp 2d 1201, 1220-22 

(D Haw 2005) (1 to 1 ratio appropnate because the damages were substantIal) Thus, 

even If HealthSouth's conduct had been hIghly reprehensIble, WhICh It was not, 

awardIng Respondent Sulton pumtIve damages amountIng to 26 1 tImes hIS actual 

damages IS a demal of HealthSouth's due process nghts and therefore unconstitutional 

South CarolIna's appellate courts have followed The Umted States Supreme 

Court's gUIdance, affirmIng awards reflectIng only SIngle-dIgIt ratIOS between pumtIve 
"\ 

and actual damages See FortIS, 385 SCat 593, 686 S E 2d at 188 (statIng that "[I]n 

reVIeWIng more recent pumtIve damage awards, South CarolIna courts have most often 
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upheld verdIcts on the low end of the smgle dIgIt spectrum "), James v Horace 

Mann Ins Co, 371 S C 187, 196-97, 638 S E 2d at 671-72 (2006) (approvmg $1 

mllhon m pumtIve damages versus $146,600 m actual damages, a 6 82 to 1 ratio), 

Mackela v Bentley, 365 S C 44, 614 S E 2d 648 (Ct App 2005) (upholdmg a ratio 

of 3 75 to 1), Austm v Specialty Transp ServIces, Inc, 358 S C 298, 594 S E 2d 

867 (Ct App 2004) (affirmmg a ration of 2 54 to 1), Colhns Entertamment Corp v 

Coats & Coats Rental Amusement, 355 S f 125, 130, 584 S E 2d 120, 123 (Ct App 

2003) (affirmmg a smgle dIgIt ratio) (affd Qy 368 S C 410, 629 S E 2d 635 (2006) 

(not addressmg the pumtIve damages Issue)) ConsIstent WIth Fortis, Campbell, and 

South Carohna precedent, the 26 1 to 1 rallo awarded here IS grossly exceSSIve and 

does not pass constitutIOnal scrutmy 

Moreover, m considermg the ratio, the abIhty of HealthSouth to pay the 

pumtIve damage award should be conSIdered Branham v Ford Motor Co , 390 S C 

203, 240, 701 S E 2d 5, 24 (2010), FortIS, 385 S C 588, 686 S E 2d at 185 Here, 

despIte the fact that no eVIdence or testImony was actually admItted on the subject, the 

TrIal Court erroneously permItted Respondents' counsel to argue to the Jury that 

HealthSouth's net revenue was $1 9111 bIlhon, and that such related to the abIhty to 

pay (R 520-521, 524, 531) ThIS reference to HealthSouth's natIOnal revenues was 

Improper Revenue derIved from actiVIties of HealthSouth outSIde the borders of South 

Carolma havmg nothmg to do WIth South Carolma may not conStitutIOnally be used to 

support a pumtive damage award enforced by a South Carohna Court See State Farm 

v Campbell, supra AddItionally, the South Carolma Supreme Court has cautIOned 

trIal courts to "be careful about conSIderIng the net worth of the defendant" Fortis, 
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385 SCat 588, 686 S E 2d at 185 n 8 "[A] pumtIve damages award should never 

be based solely on a percentage of the defendant's net worth" M... To that end, the 

Court has establIshed that "pumtIve damage awards many not be based on out-of-state 

conduct and must be related to the plamtlffs mJury" M... at 586, 686 S E 2d at 184 

(cltmg Campbell, 538 U S at 421-22) As the Fortis Court stated, the reVIew of a 

pumtIve damages award focuses on the defendant's net worth, not on the revenues of 

the entire corporation See Fortis, 385 S C 588, 686 S E 2d at 185 (holdmg the 

conslderatlOn IS on the net worth of the defendant) Argument as to HealthSouth's 

natlOnal revenue VIolates the Supreme Court's admomtlOn that wealth cannot JUStify an 

otherWIse unconstItutlOnal pumtIve damage award Fortis, 385 SCat 588, 686 S E 2d 

at 185 n 8 (holdmg that "[w]ealth cannot JUStify an otherwIse unconstItutlOnal pumtIve 

damage award"), see also Branham, 390 SCat 240-41, 701 S E 2d at 25 (ordermg a 

retnal where the pumtIve damages eVIdence mcluded mcome, revenue and cash flow m 

addItion to the defendant's net worth) 

Lastly, as to the factor of the dIfference between the pumtlve damages awarded 

by the Jury and the CIVIl penalties authorlZed or Imposed m comparable cases, the 

pumtIve damages award IS not Justified by companng It to any CIvil or cnmmal 

penaltles for slffiIlar conduct because HealthSouth IS not subject to any penalty for a 

smgle act of alleged neghgence Hence, none of the FortIS gUidelInes support the 

constltutlOnalIty of the pumtIve damages award m thIS case and the pumtIve damages 

award should be reversed Fallmg that, and If a new tnalls not ordered, the pumtIve 

damages should be reduced to a ratio of 1 1 
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ConclusIOn 

For the foregomg reasons, thIS Court should reverse the Tnal Court, enter 

Judgment m favor of Appellants on the loss of consortIUm clalID, and order a new tnal 

on the neglIgence clalID FaIlmg that, thIS Court should grant Appellants a new tnal as 

to all clalIDs FallIng that, thIS Court should reverse or reduce the pumtlve damages 

award 
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