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STRTE OF 50UTH CARGLINA
1n The Supeeme Coust JUN 02 2025
S.C. SUPREME COURT

Appellate Case No.: 2025~ 0600501

James R. Rese, Petitioner,

VS,

state of South Cameling, Respondent.

PETITION FOR REHEARING

The PeXitioneR, James R. Rose, moves this Honohable Coudt,
LoR R&heo&‘mg puhsuant to Rule 221 (a), SCACA. Tn suppoRrt
of this petition, Petitioned Will respectfully show the Count

Rule 221 (@), of fhe South Canolina Appellate Court Rules paovides

ta kelevoant pakt e

" Peritions fon Rehearing must be actually Received
by the appellate coudt ao later than fitteen (15) days after the

filing of the opinion, okder, judameant, or decate of the couat.
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A petition for acheading shall be in accordance with

Rule 240, and shall state with particulodity the eoiats

supposed to have been overlooked or misapprehended by

the count.” Rule 221 (o), SCACR.

Peditiones's Uaived states Constituticnal (’s'\g\'\\' ‘o

bue Ppocess and the equal pretection of (aws wene violated

{4 Copolina Couat of Appeals aelieved his Appell-

when fhe Sou
a heaRing.

ore counse!, ond dismissed his PLR sppeal , without

peritionen is entitled fo an “pustia " review . Sex Austin v.State,

355 5.0.463, 409 S.E.2d 395 (1991) (" a defendant can appeal a

deniol of a PCR application after e statute of imitations

hes expired if the defendoat either requested and wWas deaied
sa opportunity fo seek appellate reviewi, oR did not Knowingly
and intelligently waive the aight to a@pe,ol.“). see also King Ve =

Stote, 308 $.C.348, HIT 5.E. 2d 868 (1992) { The Supreme CouRt set

forth paocedure to be foliowed when a defendant pefitions for cent-

‘oapi puRsuant to Austin based oo allegedly tavalid Waiver of gight

Yo appellate aeview of deaial of petition for posteconvickion aeliet.

Rules App. Proc., Rule 2277 (d) 53
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The dental of Pekitioner's second PCR applicotion was
fnpRopeR because the PCR count enned ia {-“mdtng. Wi Fhaut

¢ \eaning , that the application Wos successive and antimely .

" Te [PcR] count may ghant o motion by either panrty for summany
disposition of the [PCR) application when . . . thede is a0 genaiee

tssue of moteriol fack aad the moving paety 15 eatitled fo judg-

ameat as a mater of law." 5.C. Code Ana. §M1-27-10 (c)« Whea

consideaing jche,ys‘ro)re‘s motion tog summaky dismissal, where no
exidentiany heaging nos been held, Yhe PCR Judge nust assume
facks paesented by the applicant are Yrue and wiew these Facks ta
fae light most faverable fo the applicant. Leamon V. State, 363 s.C.
432,434, L1l 8,E. 2d H9H,H3S (2005 ) ( Citing S.C. Lode Ann. § 111-21-
30). Wheae an application alleges facts that would establish aa ex -
ception fo either the statute of 1tmitations ok the prohibitica
against successive PcR applications and these facts are not conclu-
sively Refuted by the record before the PCR count, a question of

fact is Raised which can only be aesslved by a heaaing . CF. delaney
V. State, 269 5.C. 555,556,238 S.E. 2d 619 (1971).
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Pebitioneh asseats that agauine issues of facks exisk
s 40 whether his claims age successive under seckion 1-21-96,
which peamits an applicank +o file a sabsequent PCR application
saly (F the applicant demonstiates a sufficient aeason why the
Caiens assented therein weae not asseated paeviously. Petitionex

has demenstiated sufficient Reasons wWhy nis clatens wele not
tacluded ta his flast PCR applicakion a that +he South Codolina
coudt of Appeals relieved his appellate counsel and dismissed his
PCR appeal , Without o hearing , atter his first PeR application
was dismnissed. Howener, Yhe State contends Petitioner withdrew
faom his PCR appeal and, therefore, Austin v. Stake, 205 5.C. 453,409
5.E.2d 335 (19a1), is not applicable. Based on this factual dispute,a

heaing is necessady to resolve this caitical Tssue

Althoughh Petitioner's PCR claim enay ultimately pRove

Yo be untimely, successive, ok peRhaps unsuccesstal on the menils,
fae PCR judge eRRed ia gRanting the Stoke's onotion for SUmmany
dismissal because genuine issues of mateaicl focks exist as Yo whether
Petitioned's PLR claims aae successive or uatimely. Sece Leanmnon | 363

S.Ce at H3Y, (Ui S.E.2d of HAS5 ( ¢iting 5.C. Code Ana. §17-27-7 (b)-(c))
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( ao¥ing summany dismissal of a PCR application without

o Weading is apphopriate caly whea it ts appasent on the fac
of the application that (1) there 1s no aeed for o hearing ¥o develop

any focts and (2) the applicant is not entitled to relief),

CONCLUSTION

For thne reasons stated, Petitioner pRays this Couat

Revease and Remand this matter fer o hQQP\‘Uﬂ% puasuant Yo

Austia v. State, 305 5.C. H$3, 4069 S.E. 2d 395 (191),

Respectfully submitted,

May 23,2026 James R. Rosk
PelzeRr, South Carolina Petidioner
PCT

430 Oaklawn Rd.
Pe\zeR, SC 29 66Y
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