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June 3, 2025 


 
 


VIA ELECTRONIC FILING 
The Honorable Jenny Abbott Kitchings 
Clerk of Court, South Carolina Court of Appeals 
1220 Senate Street 
Columbia, SC  29201 
 


Re: Mary C. Megna v. Essex Homes Southeast, Inc. 
  Appellant Case No.: 2025-000805 


 
Dear Ms. Abbott Kitchings: 
  
 I am writing to inform the Court that the transcript from the December 19, 2024 hearing 
was received on Tuesday, May 27, 2025 from the court reporter.  Attached is the email from Ms. 
Dahl delivering the transcript.  According to the deadlines, Appellant’s Initial Brief and 
Designation of Matter will be due, June 26, 2025.  
  


With kind regards, I am 
 
      Very truly yours, 
 
       
      James M. Griffin 
 
JMG/jh 
 
cc: Louis H. Lang (Via Electronic Mail) 


Ellis R. Lesemann (Via Electronic Mail) 
Michelle A. Srewart (Via Electronic Mail) 
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STATE OF SOUTH CAROLINA    TRANSCRIPT OF RECORD 



COUNTY OF RICHLAND    CASE NO.:2018-CP-40-05647 
                                     
**TRANSCRIPTION OF WEBEX AUDIO/VIDEO**                           



--------------------------------------------------- 



            December 19, 2024 



   BEFORE:  The Honorable Patrick Fant, III  



-------------------------------------------------- 



MARY MEGNA, 



Plaintiff,  
 
vs. 
 
ESSEX HOMES SOUTHEAST, INC., and TOWN OF 



BLYTHEWOOD, 
 
Defendants. 
 



-------------------------------------------------- 



APPEARANCES: 



 
      James "Jim" Griffin, Esq.                      
      Tony Megna, Esq.  
      James "Todd" Rutherford, Esq.  
      Austin Nickels, Esq.  
         Appearing for the Preservation Society. 
 
      Ellis Lesemann, Esq.                                   
         Appearing for Essex Homes Southeast. 
     
      Louis Lang, Esq. 
         Appearing for the Town of Blythewood  
 
 
Recorded by:  Video Courtroom 



Transcriber:  Natalie Dahl, RPR 
              SC Official Court Reporter  
 



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











     2



 



NOTE:  P u r s u a n t  t o  R u l e  6 0 7  ( H ) ( 1 ) ( B ) ,  S C A C R  " A  
C o u r t  R E P O R T E R  S H A L L  R E C E I V E  T H E  F E E  O F  $ 1 . 0 0  P E R  
P A G E  F O R  F U R N I S H I N G  A  C O P Y  O F  A  P R E V I O U S L Y  P R E P A R E D  
T R A N S C R I P T . "   A l l  r e q u e s t s  f o r  a  c o p y  o f  t h e  
e n c l o s e d  t r a n s c r i p t  s h a l l  b e  s e n t  t o :   N a t a l i e  
D a h l ,  R P R ,  P . O .  B o x  7 6 2 ,  C o n w a y ,  S C  2 9 5 2 6                                        
                  



                    INDEX 



Description                               Page              



(NONE)               



 



 



 



 



 



 



 



 



                  EXHIBITS 



(NONE) 



 



 



 



               Transcript Legend 
Dash (--)      Indicates an interruption in speech 
Ellipses (...) Indicates trailing off in speech 
Phonetic (ph)  Indicates a phonetic word 
(Inaudible)    Indicates word(s) are not                 
               discernable due to audio recording  
               quality                       



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











     3



                P R O C E E D I N G S 



THE COURT:  Okay.  Do we have everybody?  I



know we have -- is there anybody else that's needed



as far as counsel?



MR. GRIFFIN:  Judge, this is Jim Griffin, and



sitting next to me -- and he's not entered



separately -- is Tony Megna, who is also counsel



for Ms. Megna, but we're both here jointly.



THE COURT:  Okay.  I just wanted to be sure



that we had everybody here, and I see Todd and



Ellis and -- Mr. Lang?



MR. LANG:  Yes, sir.  Can you hear me okay,



Judge?



THE COURT:  I can.



Can everybody hear me?



MR. RUTHERFORD:  Judge, Todd Rutherford and



Austin Nickels also for Ms. Megna.



THE COURT:  And if you all will just state



your name.  Mr. Lesemann, Mr. Lang, as far as who



you are representing?  



MR. LESEMANN:  Ellis Lesemann on behalf of



defendant, Essex Homes Southeast.



MR. LANG:  Your Honor, my name is Louis Lang,



and I represent the Town of Blythewood, who is a



defendant in this case.
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THE COURT:  Okay.  Thank you all.  And, you



know, normally, I mean virtual has changed



everything.  I apologize if it upset you for me to



go ahead and take Beth out of order.  It sounds



like just logistics this morning they had to catch



a flight and leave early this morning so -- and I



would have done the same for any of you all.  It's



just kind of hard to do this virtually and ask



everybody if you have any objections, so I hope



that you all are okay with that.



MR. LESEMANN:  That's fine, Judge. 



MR. LANG:  No, that's fine, Judge. 



THE COURT:  All right.  So it looks like you



have a nice Christmas present for me with this



case.  I'll call it.  The caption number for this



is 2018-CP-40-05647.  I will tell the parties, as I



always do, particularly on ones that have a



protracted procedural history and some



complexities, and of course zoning ordinances and



special exceptions, you know, something that's a



little more involved that, you know, I can read it.



I did spend like an hour-and-a-half, probably more,



reading and tried to digest everything.  To me,



it's black and white.  I'm just reading it.  It's



been color for you all.  You know, you all have
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lived with this going on, I think, close to six



years.  So bear with me if I ask questions that



you're kind of like, That's so obvious.  I mean,



it's so obvious, why are you asking that stupid



question?  But I just wanted to tell you all that I



have -- I have spent time with it.  I would say



that I'm probably a little more -- I wouldn't say



I'm more confused after reading it than I was when



I began, but I just look forward to hearing your



arguments.



I'm going to, I guess, defer to you all as



far as the order.  I know that there is a motion to



compel that's out there.  It seems like if the



other issues are somehow resolved, then that



potentially can resolve that motion to compel.  But



I will defer to the parties on that.  I did want to



ask one, I guess, more procedural question.  It



looks like there was a 59(e) motion filed



post-summary judgment in this case, and I don't



know whether that was ever heard by Judge Lee.  So



I was just curious if you all could explain that to



me.  I mean, is that accurate?



MR. GRIFFIN:  Yes, Your Honor.  That's Ellis'



motion.  But before we get there, I think the



discovery motion has been resolved; isn't that
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correct, Ellis?



MR. LESEMANN:  Oh, sure.  Yeah.  That can be



treated as resolved, Your Honor.  That was a motion



we had filed.  And then, also, what I'll go ahead



and do for purposes of clarity and for



jurisdiction, I'll withdraw that 59(e) motion, and



we'll mark that as we can file a notice of



withdrawal of that today, and maybe even get that



done while we're all here presenting our arguments.



But just to sort of clear things as far as that



goes, we weren't able to get a ruling on it, so I



think it's fine.  The case has progressed.  We'll



just go forward with these motions anew.



Now, the plaintiff has filed a motion for



summary judgment, and there is cross motions, so



that is suggesting to the Court that the issues are



one of law that the Court can resolve.



THE COURT:  All right.  Well, that clears up



that.  The only other, I guess, question that I



would have is whether or not this needs to be



referred to a master?  I mean, obviously, I'm more



than willing to hear it, but I just was curious if



you all had any thoughts on that?



MR. GRIFFIN:  Your Honor, we're prepared to



go forward with the summary judgment motions.
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THE COURT:  All right.  Sounds good to me.  I



guess it's -- I mean, everything is going to kind



of overlap.  



So we've got the three summary judgment



motions.  Are there any other -- now that we've



taken care of the 59(e) motion being withdrawn, are



there any other motions or anything that we need to



dispose of other than -- other than these three



summary judgment motions?



MR. GRIFFIN:  Not at this time, Your Honor.



THE COURT:  Okay.  All right.  Well, it looks



like -- well, I've got Essex Homes filed on



October 8th, and then the plaintiff filed on



October 8th, so whoever wants to go first.



MR. GRIFFIN:  Your Honor, I'll jump in.  So



we filed on behalf of Ms. Megna a motion for



summary judgment on October 8th, and then that



triggered Essex Homes filing their motion on



October the 8th.  And then subsequently we filed a



pretty significant memorandum in support of that



motion for summary judgment on October 23rd, and



I hope that you have that available, and it sounds



like you did review that.



And then subsequently the Town of Blythewood



filed -- you know, joined in Essex' motion for
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summary judgment.  And what I would like to do, I



think it would be appropriate to address them all



at the same time, and not split it up, unless



someone --



THE COURT:  That's kind of what I was saying



earlier.  It seems like it's all kind of



overlapped.



MR. GRIFFIN:  But, Your Honor, you did put



your finger on a significant point as to our



defense of the Town of Blythewood and Essex' motion



for summary judgment.  They are just refiled



motions that have already been disposed of by Judge



Lee.  We have Judge Lee's orders attached to our



memorandum in Exhibits 12 and 13.  There are no new



grounds that were raised in the summary judgment



motions filed by either of the defendants, and so



it's really pretty clear -- you know, it's the law



of the case.  You know, there is really no blanket



prohibition against filing subsequent motions for



summary judgment, but it's usually after additional



discovery has been done, additional facts have been



developed, but there is none of that here.  There



is none of that here.



And that's, frankly -- you know, I appreciate



Mr. Lesemann saying since cross motions for summary
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judgment, that means it's obviously a question of



law.  And, you know, we believe Judge Lee's rulings



denying summary judgment are -- create, you know --



she makes findings that there are factual issues as



to our claims against the defendants, but at the



time she did not have before her our motion for



summary judgment.



And so we don't think under any possible



scenario that -- unless you overturn Judge Lee --



that they get summary judgment today.  I just don't



-- unless Judge Fant reverses Judge Lee, because



there is no new facts.  There's no new law.  There



is no new developments.



THE COURT:  I believe there is a law



preventing me from overturning other judges,



correct?



MR. GRIFFIN:  There is.  There is.  It's, you



know, it's --



MR. LANG:  If I can weigh in?  



I'm sorry, Jim.  Are you done, Jim?  I don't



mean to interrupt.



MR. GRIFFIN:  I'm done on that point.  Happy



for you to join in, yeah.



MR. LANG:  Judge, Louis Lang for the Town of



Blythewood.  
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Your Honor, I moved for summary judgment on a



basis that I did not raise in my previous motions



for summary judgment that Judge Lee did not rule



on, because I didn't raise it, and that's the



substantial compliance with a notice requirements



of the ordinance.  And so that's a new basis that



Judge Lee did not address.  Different argument, but



same facts.  



So I would suggest to the Court that, with



all due respect to Jim, I understand -- I mean,



we've been doing this a long time on this case, but



that is a matter that's not involved in the case,



so I would respectfully submit that I can argue



that at this point in time.



THE COURT:  Okay.  Yeah.  I'm going to let



the parties argue, and I will definitely sort



through it.



I would note that you did drop a footnote



asking if I will reverse punitives, though, Mr.



Griffin, which seems to be inconsistent with saying



that I can't reverse.



MR. GRIFFIN:  Right.  I understand.



THE COURT:  I just wanted to let you know



I've been reading even your footnotes.



MR. GRIFFIN:  Even reading the footnotes.  I



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    11



understand, Your Honor.



THE COURT:  And, again, this might fall into



the stupid question category and that you'll get to



it, but I am curious if -- as far as injunctive



relief was denied in this case -- and, again, you



all have been living with this case.  I have just,



you know, I just tipped my toe into the pool, no



pun intended.  But if injunctive relief by Judge



Lee was denied during the construction, I'm just



curious how you can ask for a remedy that would



include total removal of the pool?  And maybe you



all can answer that later.  And, like I said, that



may just be a stupid question, but it seems to me,



as far as remedies, and I'm not saying that there



is not a remedy for your client potentially, Mr.



Griffin and Mr. Rutherford, but would that not be



accurate, though?



MR. LESEMANN:  Your Honor, I would like to



speak on that, if I could?  Again, we'll all have



Judge Lee's Form Four order in front of us, and the



last paragraph of that says, "The Court hereby



grants Essex' summary judgment motion as to the



spot zoning claim, the injunctive relief claim, and



the civil conspiracy claim."  



As Louis mentioned on behalf of the Town, we
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also have new grounds on behalf of Essex that Judge



Lee did not grant.  But, again, the pool is built.



And I think more fundamentally -- and I won't --



I'll reserve my arguments, but they are talking



about removing a pool that's owned by a party that



is not represented by anybody on this Brady Bunch



matrix of attorneys here before you.  The HOA owns



that pool.  The HOA is not a party.



The idea that they are talking about



destroying the property of someone who is not even



here, I'm surprised they are even making the



argument, but it continues.  But I did want to



address that, Your Honor, because there is a



specific denial of injunctive relief in that 



order.



MR. GRIFFIN:  And, Your Honor, she never



ruled on the motion for injunctive relief.  What



happened was Mr. -- Ms. Megna filed a motion for



injunction.  It never got heard.  They continued to



construct the pool.  They completed the



construction of the pool.  And when it came time



that Judge Lee heard and ruled on the case, she



ruled that it was moot -- the injunctive relief was



moot because the pool and the clubhouse had already



been completed, so there was nothing to stop.  So
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it is a moot issue on that front.  That doesn't, in



our view, vacate our remedy request.



THE COURT:  Okay.  I understand.  And, again,



I probably should have waited until the end, I just



wanted to ask that.  I mean, that was something



that jumped out at me.



It does seem, though, that her Form Four



grants Essex' summary motion on spot zoning claim,



injunctive relief claim, and the civil conspiracy



claim.  But that was just one of the reasons that I



wanted to ask that.



But, Mr. Griffin, let's just proceed with



your summary judgment motion.  I know that you --



you know, you all are asking for declaratory



judgment relief.  I understand also that Mr. Lee



(sic) has been -- and Mr. Lang would say -- that



the HOA needs to be a part of it, that they are a



necessary party.  So I'll hear your arguments,



okay.



MR. GRIFFIN:  Yes, Your Honor.  And I think



-- again, you put your finger on another issue that



we're all struggling with, which is:  What is the



appropriate remedy at this point in time?  But with



regard to, you know, our substantive claims, before



we get to the remedy, I think it's based on what
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we've submitted and the uncontradicted facts.  We



strongly believe that we're entitled to summary



judgment on the pending outstanding claims, you



know, at least as to liability.  And those claims



are, as Your Honor knows, you know, there's



declaratory judgment and related issues.



The substantive issues are these:  One, in



March of 2016 -- that's eight plus years ago,



eight-and-a-half years ago -- Essex Homes, who was



developing a subdivision right behind Ms. Megna's



home, called Abney Hills, has filed a special



exception with the Town of Blythewood in order --



because the ordinance in effect at the time



required, you know, an exception from the zoning



ordinance to be granted by the Board of Zoning



Appeals before you can build an entertainment



center, such as they did in that part of the town.



The state law requires that notice be



provided to all adjoining property owners.  There



is no dispute that that did not happen.  We've



submitted deposition testimony from -- from the



Town of Blythewood officials.  We've submitted



testimony from Ms. Megna.  And, frankly, it has not



been disputed that they did not comply with the



mandatory notice requirements.
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Secondly, we believe that the application



that was submitted by Essex contained a number of



misrepresentations.  First -- and we set these out



in our brief -- starting at Page 6 -- Essex falsely



claimed that there was a hundred foot natural



buffer existing along the entire rear of the



property line.  That -- they ignored the fact that



there was a sewer easement that had been clearcut,



and that that sewer easement, you know, opened up a



lot of the space, and it was not considered a



natural buffer.



Essex also represented that the proposed



construction will not adversely affect the value of



the adjacent properties due to the natural buffers



and densely wooded areas which currently exists.



Once again, they didn't inform the Board of Zoning



Appeals about this clearcut sewer easement that



separated the property lines.



In their application to the Board of Zoning



Appeals, they did not inform the board that they



intended to build or include in the property



location, you know, a real estate sales office,



which they did.



And then, lastly and frankly, you know,



something that continues to this day is, you know,
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the buffer that they contended existed would not --



would have avoided light pollution to the



neighboring properties, which is what exactly



happened.  There is significant light pollution in



the back of Ms. Megna's yard.  She said you can



read a book out in the backyard at night because of



the extensive light pollution.



And then -- so, A, there was no notice.  B,



there was a misrepresentation as to the



application.  And then you jump forward -- so this



lawsuit was filed in 2018.  You jump forward, and



then after depositions were taken of the zoning



officials and other interested parties, the



Blythewood town went and amended their zoning



ordinance so that you do not have to have a special



exception in this area of the town to install an



entertainment center, a community pool, or what



have you.  



Then they -- and then the issue becomes does



that -- does that zoning ordinance apply



retroactively?  As Judge Lee pointed out, and the



law is crystal clear, ordinances and laws are



presumed to apply prospectively, unless there is



something to indicate otherwise.  If you look at



the four corners of the zoning ordinance, there is
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nothing in there that says this shall apply, you



know, retroactively to any point in time.  It just



says effective on the date it was passed.



And, so, by its own language, it's



prospective.  So it has no weight to bear on the



dispute that we have in this case as to whether



adequate notice was provided, which it wasn't.



And, B, were misrepresentations made by Essex in



their applications, which they were.



So, for those reasons, we believe we're



entitled to summary judgment on the -- summary



judgment on the declaratory judgment claims, that



they were not lawfully entitled to construct what



they did.  



And so then -- and then the other two claims



that we have, and they do create, you know, a



monetary relief, is the public nuisance claim that



this light pollution, this noise pollution, this



disturbance of the quiet enjoyment of Ms. Megna's



property gives rise to a public nuisance.  Judge



Lee ruled that there is a viable claim for public



nuisance.  And we submitted in our memorandum



uncontradicted testimony in the affidavits saying



-- establishing that it's a public nuisance.



Now, what's the remedy for that?  What's the
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value for that?  Probably that result, you know,



will result in a damages hearing, because we don't



have a specific liquidated damages amount for that,



Your Honor.  But we certainly believe we're



entitled to liability judgment on the public



nuisance claim.



And then there is also a claim for aiding and



abetting abuse of process.  Judge Lee ruled that we



cannot make a claim against the Town of Blythewood



under the Tort Claims Act for the enactment of an



ordinance, because that's accepted from the Tort



Claims Act.  But Judge Lee properly ruled that that



doesn't -- that doesn't prevent a claim that Ms.



Megna has against Essex for aiding and abetting



that abuse of process, which they did.



And so those are the grounds that we've



raised in our motion.  Those are the notice



requirements.  I appreciate the argument that it's



substantial compliance, but the --



MR. MEGNA:  She also denied the motion for --



Essex' motion for declaratory judgment.



MR. GRIFFIN:  Right.  And, I apologize.



Judge Lee also denied Essex' motion for summary



judgment on the declaratory judgment claim as well.  



And so, in any event, Your Honor, we think
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that we're entitled to summary judgment, at least



as to liability.  



And what is the appropriate relief?  You



know, we're requesting abatement.  But I understand



the Court's points and concerns about that.  But we



certainly believe at this stage we have satisfied



the requirements necessary to establish at least



liability on the remaining claims left by Judge



Lee.



Thank you.



THE COURT:  Okay.  



Mr. Rutherford, do you join in with Mr.



Griffin and Mr. Megna -- is that right?  



MR. MEGNA:  Yes, sir.  



THE COURT: I just wanted to be sure that I



was correctly pronouncing that.



MR. MEGNA:  Yes, sir.



MR. RUTHERFORD:  We join with Mr. Griffin and



Mr. Megna.



THE COURT:  Just wanted to be sure.



MR. RUTHERFORD:  Thank you, Your Honor.



THE COURT:  And I would note you all have



done an excellent job briefing all of this.



So, okay.  I will hear from whoever wants to



go next between Mr. Lang and Mr. Lesemann.
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MR. LANG:  Judge, Mr. Lesemann filed his



motion first, so I'll defer to him.  I'm happy to



go before him, if he wants me to.



THE COURT:  All right.  We'll hear from Essex



Homes; is that correct?



MR. LESEMANN:  Yes, sir.  Your Honor, it's a



pleasure to be before you.



THE COURT:  Good to see you.



MR. LESEMANN:  I am going to -- if it's all



right with the Court, I would like to share screen.



There is some demonstratives I think could be



helpful.



Is everyone able to see that?



THE COURT:  I am able to see it.



MR. LESEMANN:  Okay.



THE COURT:  Can everybody else see it?



MR. GRIFFIN:  Yes, Your Honor.



MR. LANG:  Yes.



MR. LESEMANN:  Again, just to provide some



perspective, you can see the swimming pool and the



clubhouse.  Your Honor, that is not a real estate



sales office.  That was a bit of writing that was



on a plan because a plan for a clubhouse was reused



from a different neighborhood.  There is no sales



office on the site.
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The blue circle within the woods, that's the



Megna residence, which also includes the cleared



area towards the upper right-hand corner.  They



actually own two lots there, Your Honor.  But you



can see the pool, the parking area for the pool.



You can see the access roads and -- hey, Jim,



sorry, you all can hear -- thank you.  



So, Your Honor, there is some perspective.



Again, this is in the Town of Blythewood.  It's all



within Richland County.  But the blue circle is



around the Megna residence, and then you can see --



just for perspective -- where the amenity center is



several, several hundred feet away.  And then you



can also see the neighborhood of Abney Hill Estates



that the amenity -- the pool and the clubhouse



service.



Your Honor, here is from the Richland County



GIS, a shape of one of the two parcels that the



Megnas own, right.  They are listed in Ms. Megna's



name, but I understand Mr. Megna lives there with



the property owner.  You can see the gray area here



with the blue dot.  Are you able to see that, Your



Honor?  That's the residence.  As you can see, the



residence is tucked in the back corner of the



property.
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Now, that was likely due back in -- the



property was purchased, as you can see from the



record, in 1998.  Now, of course, over the course



of 26 years, a lot can change.  That's true in



Greenville.  That's true in Columbia, and that's



certainly true in Charleston as well.



MR. GRIFFIN:  Your Honor, I want to interpose



an objection.  None of the documents were attached



to their motion for summary judgment.  They are not



authenticated.  I'm not here to say they are not



accurate, but I'm not prepared to respond on the



fly on something that is on his laptop or his



desktop.



MR. LESEMANN:  Well, Mr. Megna is also



counsel of record, maybe he can confirm, Jim, that



this is his house and those are the shapes of it.



This is from GIS, and it's demonstrative.  



Your Honor, I'll be quiet while you rule on



the objection.  If you feel these are unhelpful,



I'll can move on, but I'm trying to provide it for



some perspective.



THE COURT:  I'll allow it for demonstrative



evidence purposes.



MR. LESEMANN:  Thank you, Your Honor.



So, again, the Megnas, they sited their
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residence in the very rear corner, but knowing that



these were the property lines that were applicable,



and knowing that they did not own the property



behind them.



As I mentioned, Your Honor -- now this is



another slide.  They also own this parcel here,



1809 Fulmer Road.  They have chosen not to abandon



this property line; but, again, would have been



able to site their home wherever on these two lots



that they wanted to do it.  It's their right as



Americans to put it where they want to, subject to



setback requirements.  But, again, if you put it on



the very edge of your property, you are running



some risk about what might happen on the property



right next to you.



Your Honor, this is just a photograph.  You



can see this is the gabled windows -- or the dormer



windows of the Megna residence through this buffer



here.  This is taken from the perspective of the



amenity center.  This picture is several years old.



This is now completed.  You know, this grass has



grown in, and this is now an active swimming pool



where families congregate, people have birthday



parties.  And, again, it's used as a promised



amenity to Abney Hills Estates, which is a
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completed neighbored that's owned by individual



homeowners and is governed by a homeowners



association, none of whom have ever been added to



this case.



Your Honor, this is the one light pole along



the boarder of the -- of the Megnas' property.  You



can see a shield was installed in the back of it to



try to reduce the amount of light going towards the



Megnas' property.  Again, Jim says that Ms. Megna



feels it is so bright it is like daylight.  But,



again, this is the light, Your Honor.  You have to



have lights along streets.  There is a requirement.



So this is the one light pole that's in the



vicinity of their house.  It has been shielded to



the rear.



I can go back to this other photograph here,



and I can zoom in (indicates).  That's the one



light pole there that you can see, Your Honor.  The



other one is a good ways down the road here.  And



then they are spaced every hundred feet or 150 feet



or so.  But we're talking about a light pole.  It's



not a football stadium or a shopping center.



Your Honor, this is just to give you



perspective.  Obviously, the Town of Blythewood has



grown significantly.  This is the zoning map for
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the town of Blythewood.  The black circle that I



added here shows the area.  The yellow here, that



is the Abney Hills subdivision.  The green is other



areas that have been annexed into the Town of



Blythewood.  And this unshaded area here is where



the Megna property is.  They have not annexed and



have not been annexed, but they are a bit of a



donut hole now within the Town of Blythewood where



it's on, basically, all sides of them, including



again here, the yellow.  You can see where my



cursor is, that's where the pool and clubhouse



servicing the neighborhood are located.  Just to



provide you with some perspective.



So, Your Honor, yes, this pool was built



after obtaining a special exception, but it also



was built with approvals from the City of Columbia



approving the plans for -- as you will see here in



the "re" line, January 2016 for the amenity area.



Also, the water main construction to service



the pool area, also approved.  This is a sign for



the water main construction plans.



Your Honor, DHEC approved the amenity center



and the installation of the necessary water lines.



As Mr. Griffin already mentioned, the Board



of Zoning Appeals approved a special exception.
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They make an argument about notice that's legally



incorrect, and I'll get into that in a moment.  But



I will note that there were two special exceptions



that were -- requests that were in front of the



board that day.  One was for a modification in the



lot sizes, the other was for the pool and the



clubhouse.  There are folks that do appear to speak



in the public hearing portion of the section that



related to Abney Hills.  These disputes and



comments are largely about the lot sizes.  But what



happened is that the BZA voted, and they



unanimously approved the special exception.



That then allows for everything to be put



into operation, Your Honor.  You may have heard



something called a "PTO," a permit to operate.



That was issued in March of 2021, along with all of



the building permits and all of the



multi-jurisdictional approvals that were involved



for the construction of the pool.



The utility letter from Palmetto Utilities



that allows for the amenity center and the swimming



pool to be tied into the sewer system.



A Certificate of Occupancy of the amenity



center and the pool.



And, so, therefore, Your Honor, we look at
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this.  This was built in accordance with the



special exception and -- but subsequently, by an



ordinance of general application, the Town of



Blythewood removed anywhere in the Town of



Blythewood -- if you are building a swimming pool



to service a residential subdivision, the special



exception is not required.  That is just not true



for Abney Hills, but it's true for any subdivision



within the town.  So it was not a targeted



conspiratorial effort to harm Ms. Megna, and the



evidence in the record can certainly indicate that.



Your Honor, a ground that was not presented



with Judge Lee was, as we go forward, this lawsuit,



this six-year-old lawsuit, is not going to resolve



anything.  The Court may refuse declaratory



judgment under 15-53-70.  If they refuse to render



or enter a declaratory judgment or decree, when



such judgment or decree, if rendered or entered,



would not terminate the uncertainty or the



controversy giving rise to the proceeding.



In other words, Mr. and Mrs. Megna are very,



very unhappy, deeply disturbed, that there is a



swimming pool on the adjacent parcel, that they



don't own, and that no party to this lawsuit owns.



Your Honor, the other issue -- and it was
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brought up I think earlier in the hearing -- when



declaratory relief is sought, all persons shall be



made parties who have or claim any interest which



would be affected by the declaration, and no



declaration shall prejudice the rights of persons



not parties to the proceeding.



Your Honor, you have an HOA that owns and



exists, and has existed since 2014, and has owned



this property since 2016.  Essex Homes conveyed the



amenity area for $5.  And you can see here in the



property description that this relates to the



common areas of 10 acres.  That's the one that



we're discussing here.  And that's been on the



books since before -- years before this lawsuit was



ever filed.



And, Your Honor, again, I mentioned this



before, but Section 155-373, that recreational



facilities that are adjacent to residential uses



are an allowed use.  They no longer require a



special exception.



So this case is moot, Your Honor.  There's



nothing that the HOA can now do.  The Court can't



take away or destroy a pool being enjoyed by



families and kids who aren't represented in this



proceeding.  The Court can't -- and should not --



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    29



proceed when the owner of the property that's in



question is not present.  The HOA has owned the



property since before construction actually even



started, and the construction was done on their



property.  At this point, there's no permit.



There's no exception.  There's no anything to go



get.  They can't go back and get a special



exception, because there is no process to get a



special exception for what they're doing on the



property.  The persons that are laughing and having



parties and turning on and turning off those lights



aren't parties to this proceeding.  Essex Homes



doesn't own those lights, doesn't pay that light



bill, doesn't run that clubhouse.  It doesn't own



that clubhouse, and neither does the Town of



Blythewood.



So when we look at all of these issues, Your



Honor, there are no claims.  The case is moot.



There's nothing to be done.  Any party that's



creating an alleged public nuisance is not part of



this case and shouldn't be part of this case



because, as has been briefed, there is no issue



that's affecting the public at large.  A public



nuisance requires that the public at large be



affected.  This is a singular idiosyncratic
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complaint by a homeowner that placed their property



right next to the setback line and is upset because



there's a light pole.



Your Honor, I've got a light pole in my front



yard, but I recognize that it lights the streets.



I have to shut my windows -- or I have to run my



blinds to close them in order if I think it's too



bright.  But those aren't the sorts of things that



in a civilized, modern facility give rise to any



form of cause of action.



THE COURT:  Mr. Lesemann.



MR. LESEMANN:  Yes, sir.



THE COURT:  It helps me sometimes to



interject and ask questions contemporaneously with



the argument.



MR. LESEMANN:  Of course.



THE COURT:  I know I'm interrupting, but it



just helps me.



MR. LESEMANN:  You're the judge.



THE COURT:  I can't put my finger on it, but



I feel like that there was some reference to



somebody other than Mr. Megna or his wife that was



referenced as far as the public nuisance claim; am



I incorrect in that?



MR. LESEMANN:  Your Honor, you may be right.
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They may have something that came from the next



door neighbor that also is on that road.  But when



you look at a public nuisance claim, the law says



it's something that has to affect the community at



large.  You saw that community at large when we



looked at the Town of Blythewood or if we look at



Richland County.  I appreciate you correcting me.



They may have something from that other neighbor



that says, you know, he doesn't like it either.



Similar circumstances of, you know -- and I



get it, right, you move to the country, you want to



be away from the city, and the city comes and finds



you.  I'm not unsympathetic with that, but that



doesn't create a lawsuit.  



But, Your Honor, I appreciate your point.  It



still does not create a genuine issue of material



fact that there is a public nuisance that there



might be two neighbors complaining about something.



And it's not the matter of one light pole or two



light poles, that are required to be installed,



creating some sort of issue that requires any form



of jury trial or non-jury proceeding on a claim



that hasn't been met.  So public nuisance just



doesn't apply because it isn't a public nuisance.



Secondly, abuse of process can't apply
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because we're not talking about filing a lis



pendens in order to interfere with someone's sale



of their property when you have no right to do so.



That's a typical abuse of process.  And even then,



if the filing was privileged under the Pond Place



Partners case, even then that wouldn't be an abuse



of process.  We're not talking about filing



litigation.  We're talking about a duly formed



municipality that adopted an ordinance.  My client



wasn't present.  My client didn't ask for it.  My



client didn't speak for it.  My client didn't write



the ordinance.  They had zero to do with it.



There's no evidence that they had anything to do



with it.



The evidence, allegedly an argument of



counsel within a memo that says, Well, they likely



must have had something to do with it, that's a



non-genuine issue.  That's not a fact upon which



the Court could rely upon to say that summary



judgment would be improper.  It is impossible, as a



matter of law, for the adoption of an ordinance of



general application to constitute an abuse of



process.  It's an ordinance that stands.  



My client had nothing to do with it, and



there is zero evidence after six years of
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litigation that my client had anything to do with



it.  And I think that Mr. Lang will corroborate



that that was something that the Town of Blythewood



did, and it's something they had the outright power



to do.  Towns are given powers.  They have police



powers, and their exercise of those powers, under



South Carolina law, is presumed valid, unless it's



shown to be an unconstitutional exercise; for



example, that they engaged in some form of taking



of all reasonable value and use of someone's powers



without just compensation.  That can be an improper



exercise of police power.  But other than that,



deciding that someone can build a pool to service a



neighborhood with a hundred, 150 residences, that



is absolutely within their police power.



So we're talking about something that isn't



just in Abney Hills, it is in every neighborhood



that has an amenity.  They are not public nuisances



and can't be as a matter of law.  These are not



abuses of process and can't be as matter of law.



And this lawsuit should be -- after its six years



of life -- Your Honor, concluded.



So I appreciate your patience with that, but



not only should summary judgment be denied, because



the claims for declaratory judgment are moot, the
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parties aren't here and never have been here, and



this will not give rise -- or this will not resolve



their dispute.  Because you have a pool that DHEC,



Richard County, the City of Columbia, and the Town



of Blythewood all say they can be there.  You have



a pool that belongs to a party that isn't here.



This case is defective.  It needs to be dismissed.  



So, thank you, Your Honor.



THE COURT:  Thank you, sir.  



All right.  Mr. Lang.



MR. LANG:  Thank you, Judge.  May it please



the Court.  Louis Lang for the Town of Blythewood.



Judge, the plaintiff's motion for summary



judgment in his memorandum is fairly breathtaking



in its scope, but I would like to kind of boil it



down, if I could, in terms of what they are



asserting they are entitled to in terms of summary



judgment against Blythewood itself.  In that,



Judge, I set out those four aspects on Page 7 of my



motion for summary judgment, as well as joinder



with Ellis' summary judgment motion, and I'll just



list them.



First, they claim that the special exception



not retroactively enforced.  That's one issue that



they said they are entitled to summary judgment on.
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Secondly, failure to give proper notice.



Thirdly, revocation of a special exception



based on Blythewood zoning ordinance, Section



155.138(b)(1).  



And, fourth, some claim for deliberate



indifference or intentional misrepresentation.



And I would like to take those, Judge, in



kind of reverse order starting with No. 4.  Some



claim on the part of the plaintiff against



Blythewood and against Essex were deliberate



indifference and intentional misrepresentation.  I



want to make clear to Your Honor, Judge Lee's



order, which granted Blythewood summary judgment on



every monetary claim that the plaintiff was



asserting against the Town because of the sovereign



immunity and the fact that the South Carolina Tort



Claims Act, they limited the way sovereign immunity



accepted all of the claims that the plaintiff was



making monetary claims against the Town of



Blythewood.



In addition, Your Honor, in the amended



complaint of the plaintiff, the word -- words or



the phrase "deliberate indifference" doesn't



appear.



In addition to that, Judge, the word
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"misrepresentation" appears only in the context of



their assertion -- or her assertion that somehow



the special exception application had some factual



misrepresentations, or they claim there is some



factual misrepresentations.



So as to that fourth aspect of the assertion



by the plaintiff that they are entitled -- she's



entitled to summary judgment, on that basis, there



just isn't anything to grant summary judgment on.



In terms of the revocation of the special



exception -- and they use the word "permit" in



their memorandum -- based on that Blythewood zoning



ordinance section, number one, there was no special



exception permit.  There were any number of



permitting authorities, multi-jurisdictional



authorities, when the amenity center and pool were



being built, that Ellis has already gone through,



but the Board of Zoning of Appeals didn't issue a



permit when it granted the special exception.  So



there is nothing there to revoke.



And the zoning ordinance section that's cited



has to do with a specific zoning provision that



talks about sexually oriented businesses.  There



has to be a permit for that kind of business, but



here that's just not the case, so I'm not sure
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where that comes from.



I'm going to address the failure to give



proper notice as part of my argument that



Blythewood is entitled to summary judgment for



substantial compliance with the notice requirements



for the special exception, but I would -- I first



would like to talk about the special exception not



retroactively enforced. 



Now, Judge Lee -- I didn't argue that the



special -- the amended ordinance or the revised



ordinance should be retroactively enforced.  Judge



Lee took it as that argument, and she found a



genuine issue of material fact as to whether or not



it's retroactively enforced.



My argument, though, is this:  What the



plaintiffs want the Court to do -- and this is



remarkable.  I've never seen this kind of relief



requested.  But what the plaintiffs want the Court



to do is order the Town and Essex to rip out,



completely destroy, the amenity center and this



pool that has been there for at least three or four



years.  Root and branch, take out every sidewalk,



every lamp, every piece of equipment, every brick,



every step, everything, and take it all out and



restore this area as it was back in 2016, which was
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(inaudible).



Even if the Court had the power to do that,



and I suggest that the Court does not, what would



happen then if it was all gone?  Well, then Essex



or the homeowners association can simply rebuild



it, because that's what the ordinances of the Town



of Blythewood now require and now provide.  They



don't need a special exception any longer.  And



that goes to the mootness to this argument, Your



Honor, that Ellis just made.



What practical effect can the Court have on



this controversy by ordering the destruction of



this amenity center?  And the answer to that is:



None, whatsoever.  Because as soon as it's gone,



someone else can build it right back without having



to ask anybody's permission, at least from the Town



in terms of the zoning aspect, to build it right



back.  And that's -- that's the part of this case



that I don't understand why we're here after six



years of litigation to suggest that the Court has



the power to rip this out, and the present zoning



ordinance just can't apply to this piece of



property ever.



The circuit courts are very powerful and can



do lots of things, but what they can't do, and what
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no one can do, is turn back time.  Time has gone



on.  The Town of Blythewood properly amended its



ordinance to provide that no special exceptions are



required.  If we were going to do this again -- and



I'll talk about the remedy in a moment -- if you



are going to do this again, take it back to the



BZA, the BZA is going to say, Well, there is



nothing to ask us to do because no special



exception is required.  That's where we are, Judge,



in terms of the remedy.



Now, in regard to the remedy, again, Judge,



the only remedy that the plaintiff has in terms of



the special exceptions -- which, again, I would



suggest is moot -- it is as the plaintiff concedes



or talks about on Page 29 of her memorandum where



she says, "While plaintiff acknowledges the general



legal requirement to remand matters for procedural



errors back to the Board of Zoning Appeals," that's



the remedy, and that's the only remedy.



The Court does not have the power, in terms



of dealing with the Town of Blythewood, to say you



have to rip it out, Blythewood.  You have to send



it back to the Board of Zoning Appeals, and then



apply a zoning ordinance, which has been amended



and no longer exists.  That's the only remedy that
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the plaintiff has, Your Honor.  And I would suggest



that the plaintiff isn't even entitled to that.



In terms of my motion for summary judgment,



Your Honor, there are three things that the board



of zoning of appeals has to give notice in regard



to when it has a special meeting, and two of those



things, Your Honor, I think are uncontested and



have never been an issue in regard to that.  What



the plaintiff -- excuse me -- has asserted --



excuse me.



(A brief pause in the proceedings.)



THE COURT:  It's okay.  I want to make sure



you're okay.



MR. LANG:  I'll survive, Judge.



In any event, what the plaintiff is asserting



is that the Board of Zoning Appeals didn't post on



every public road that -- or visibly from every



public road that abuts the area that's involved.



And, if I could, Judge, you know, hopefully



try to share this with the Court.  This is attached



to my memorandum.



Can everyone see that, I hope?  Can you all



see that?



THE COURT:  Yes, sir.



MR. LANG:  This is a tax map, which I think
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is Exhibit A to my memorandum.  In yellow is the



tax map area that -- upon which is built -- a



portion upon which is built of the amenity center



and the swimming pool.  In green -- and that's in



yellow.



In green is the Megna property.  The Megna



property.  Where I have my little star here is the



other lot that the Domines (phonetic) own.  And for



the Court's information, I believe the gentleman



who also filed an affidavit, which is attached to



the plaintiff's memorandum for their motion for



summary judgment, I think he lives right here



(indicates).  He's got that little side lot, and



his access is through Fulmer Road.



Judge, let me go down to Page 15 of the



document, and it will just take a minute to get



there.  This is a portion or an exhibit from the



deposition of Kirk Wilson, who at the time was one



of the employees at the Town of Blythewood, who



actually posted the notice, which is what the



plaintiffs are complaining about.



This is Abney Hills Estates Road right here,



and where that "1" is is where the Town posted the



notice of the Board of Zoning Appeals meeting



regarding the special exception.
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What the plaintiff is complaining about is



that we have another road here.  Abney Hills Estate



Road runs down here, and then it intersects with



another road right here.  You see the property



actually abuts or touches on that road, and there



was no posting there.  You know, I'm sure Jim will



say, Well, the Town now concedes that.  I'm not



conceding anything.  That's a fact.  I can't do



anything about that.  That was done back in 2016



when (inaudible), but that's what happened.



But if you look at, Your Honor, what the



Board of Zoning Appeals was considering, it's



this -- and I'm glad that Ellis put that up.  I



think it's a Google Earth image of what presently



exists there.  But this is an exhibit to the actual



application for the special exception.  This is the



site itself.  It does not extend all the way down



here, even though that's part of the tax map area.



It doesn't extend all the way down here.



And so the actual notice was established



right there.  And that's the best notice -- best



place to put it.  That's where it was.  And I would



suggest to the Court that that's substantial



compliance with the notice requirements.  And, of



course, the law is -- I would suggest -- very
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clear.  And I cite some cases in my memoranda that



substantial compliance with notice requirements is



sufficient for notice purposes, and that's what



happened in this case.



If you go down to another section --



THE COURT:  Are you -- Mr. Lang, are you



talking about the Horry County?



MR. LANG:  Yes, Your Honor.  That is correct.



The one I cite.



And, again, this is another section or



another exhibit to the special exception



application, and this is the site we're talking



about.  So when the Town was presented with this,



whoever directed Kirk Wilson to post it, was



looking at this and he said, Post it right here and



that will do the trick.  Anyway, that's pretty much



my argument, Your Honor, in terms of substantial



compliance.



The only other point I wanted to make, Judge



is this:  What Judge Lee -- and I think -- well,



let me back up and invite the Court's attention to



Brown v. County of Charleston, which is a case I



cite in my memorandum.  



In that case, Judge, what happened was



Mr. Brown owned a piece of property in Charleston.
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The County wanted to amend its zoning ordinance,



and in its notice of that amendment or that meeting



of the county council, it did not specifically say



in the notice that the ordinance amendment would or



could affect Mr. Brown -- or Ms. Brown's property.



When the County passed that ordinance -- county



council passed that ordinance, Ms. Brown



complained.  I think it was the court of appeals



determined -- right, the court of appeals



determined that the notice was ineffective; and,



therefore, the ordinance, as amended, was void.



The remedy was to send it back county council.



In a comment at the end of the opinion, what



the Court said is the county council is free to go



ahead and amend the ordinance again, as long as it



does so properly.  And that's exactly what we have



here, Judge, for the most part.  What the Town did



is it recognized that its ordinance was out-of-date



(inaudible).  And in November of 2019, it amended



the ordinance to eliminate the need for a special



exception for exactly what Essex built on this



property.



The way Judge Lee characterized it, and she



was spot on with this -- this is Page 6 of her



opinion.  She says, "Here, Blythewood did not" --
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and she's talking about the spot zoning claim,



which she granted summary judgment to Essex and



Blythewood.  She said, "Here, Blythewood did not



rezone the subdivision, but rather clarified that



certain recreational land uses in the Town do not



need a special exception."  



That's all the Town did.  It had nothing to



do with Essex specifically.  It just said we're not



going to require a special exception for this kind



of amenity anywhere in the Town of Blythewood.



And as Ellis indicated, there is no evidence



that his client had anything to do with that.



There's never been a challenge to the authority of



the Town to amend its ordinance in accordance with



exactly what it did, or the process by which the



Town did that.  And if the Court ultimately



determines that there was a notice problem with



this and sends it back to the BZA, the ordinance,



as it is now, will be the ordinance under which the



BZA will determine whether or not this amenity is



proper.  Since there's no requirement that a



special exception application be approved by the



BZA, that is the end of the analysis, Your Honor.  



So, again, there is no practical effect of



any remedy in terms of what the Town is doing that



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    46



the Court can render to change the fact that this



amenity is there and is going to be there for a



long, long time.



That's my argument, Your Honor.  Thank you



very much.  I appreciate your patience.  And if you



have any questions, Judge, I'll be happy to answer



them -- or try to anyway.



MR. RUTHERFORD:  Your Honor, just briefly, if



I could, going back to Mr. Lesemann's argument, I



just wanted to make clear that Mary Megna did not



hear kids laughing and enjoying the swimming pool



and then decide to file a lawsuit because it



bothered her, or see the light and decided to file



a lawsuit.  This lawsuit, as you see, has been



pending for six years, and what we are arguing



about is a retroactive implication of the Town



trying to fix what was done to harm Ms. Megna.



Again, she does not have a problem with



children being in a swimming pool, talking and



laughing.  That is not what this is about.  This



was filed prior to the completion of that.  The HOA



did not endure any benefit before this lawsuit was



filed, and that's why they are not a party to it.  



Your Honor, I just wanted to briefly state



that.  I have to leave.  I have to swear in a new
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member at the State House at 11:00, so I do have to



leave.  But I did want to add that.  But my



co-counsel here will follow-up.



THE COURT:  Okay.  Tell me this -- and this



is not necessarily directed to you, Mr. Rutherford,



it's just to all of you.  I know that -- from what



I have read, it seems like there is some type of



suggestion -- and I know defendants would say that



it's not sufficient.  I think even Mr. Lesemann



indicated it does not create a genuine issue of



material fact, but there is at least an assertion



that somehow the -- the board was -- I don't know



-- convinced to somehow create this new law or new



ordinance, or there was no longer a request for



there to be, you know, a special exception.  And, I



guess, what I want to understand is it looked like



Judge Lee addressed overt acts in her previous



summary judgment order.  I guess what I want to



understand is:  Are those the same overt acts that



you all are arguing now?  Does that make sense?



MR. LANG:  I'm not clear on that, Judge.  I



think what Judge Lee ruled on -- and this has to do



with Ellis' client, not the Town, but I think she



said that in regard to the -- well, okay.  Backing



up.  What she said was in regard to the abuse of
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process claim, as well as the civil conspiracy



claim, I think she used the phrase the plaintiff



had put forward an argument that the Town and



Ellis' client could have conspired, as any two



people can conspire to do something wrong to



another, but that there is no evidence that they



did.  And so that's why she granted, I think,



summary judgment for Ellis' client in light of



civil conspiracy.



She left the aiding and abetting abuse of



process there for Ellis' client.  Granted it, of



course, in regard to the Town of Blythewood.



Ellis, is that right, or am I --



MR. LESEMANN:  Yeah.  Thank you, Louis.  



And, Your Honor, again, we would say that



that ruling was inconsistent in terms of if there



is evidence of conspiracy, there is not evidence of



aiding and abetting, because there is nothing --



and, again, there is nothing that has been shown,



even looking at the new filings.



Your Honor, what I would like to do, and



obviously something you are grappling with, is we



have withdrawn that 59(e) motion, but it was never



ruled on, and Judge Lee retired.  So I am going to



ask that the Court consider this to be a unique
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situation to where our right to have that ruling



reconsidered was not provided to us.  



And, you know, Judge Lee was a public servant



and a wonderful judge, but we did not get a ruling



on the Rule 59(e) motion.  So I think it would be



important for the Court to look at that



circumstance that, although generally one judge



shouldn't second guess another judge, this is a



procedurally unique situation that would call for



that.  Because, again, if we didn't conspire, we



didn't aid and abet.  



There are new grounds that are being brought



forward, but I think that might have been somewhat



of what Your Honor was thinking about that point.



MR. GRIFFIN:  Your Honor, if I can weigh in



about Judge Lee?  Ellis just withdrew the motion.



Judge Lee, although she retired, she continued to



rule on motions that she had under advisement.  And



if judge -- if Ellis didn't ask for a ruling, he



didn't get a ruling.  I don't know.  But now he's



withdrawn it, and now he can't say, like, she



retired and didn't rule, because we've all gotten



orders from Judge Lee after she formally retired.



Her former law clerk is here, and he can speak to



that if there is a question about that.  But I
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would like to address the other points at the



appropriate time.



THE COURT:  Yeah.  I just -- I just want to



make sure -- and, again -- that I'm understanding



the overt acts which she addressed, as far as the



civil conspiracy.  Are these the same thing that



we're talking about as far as the -- I mean, I'm



sorry, the ordinance being created that no longer



requires a special exception.  Are we talking about



the same --



MR. GRIFFIN:  Yes.



THE COURT:  Okay.  I just wanted to make sure



that that was clear in my head.  And, again, like I



said, you've all lived with this, and that may seem



like a very stupid question.  I just -- all right.  



Mr. Griffin, I will hear from you in



response.



MR. GRIFFIN:  Yeah.  Just briefly, Your



Honor.  And Louis is -- he does it to me all the



time, and probably doesn't realize he did it, but



this time he talked about time.  I got this Pink



Floyd song in my head -- I just can't get it out --



about time.  But he did make a good point that you



can't go back in time.  And maybe the only



remedy -- although we've argued for more remedy
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against the Town -- maybe the only remedy is to go



back to the BZA.  But I can tell you this, after



having been to more BZA hearings than I ever wished



I had gone to, they have a lot more power than just



yay nor nay.  They can order that that



entertainment center put up soundproof barriers.



They can put conditions on the use that restrict



and that eliminate the problems that Ms. Megna is



experiencing, that they were told she would not



have to experience.



So there's more available to the BZA than



just ripping it out and start it all over.  So the



case is not moot.  It's by far from moot.



And then with regard to the claims against



Essex Homes, maybe dollar bills are the only way to



resolve that, and that's very possible.  I do want



to address their, I guess, indispensable party



issue which -- which, again, there is no back-up



documentation to say that Essex Homes no longer



controls the homeowners association.  I don't know



if they do or don't.  But I'll tell you this, under



Rule 19 -- I'm getting some -- are you getting



echo, because I sure am?



THE COURT:  I've heard you thus far.  If you



disappear or we can no longer hear you or you start
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talking like a martian, I assure you, we will let



you know.



MR. GRIFFIN:  I think I start talking too



loud and my computer starts talking back to me.



But the point is:  Under Rule 19, the remedy



is not to dismiss the lawsuit.  Under Rule 19, it



says if full relief cannot be granted, the Court



shall order the joinder of another party.



There is no dismissal remedy under Rule 19.



It is a joinder remedy.  And we've been at this for



eight years -- seven years, and Essex has never



asked that the HOA be made a party to this case.



And, now, you know, apparently that's what they are



asking.



So if -- Your Honor can rule that we have



established liability, and if you think the HOA



needs to be a party, although there is nothing in



the record to support their arguments here today.



He's arguing stuff off his computer that's not in



the file.  But if that's the ruling, then the



ruling is add the HOA as a party.



THE COURT:  I mean, he was just using



demonstrative evidence.  And, again, I think that



gets back to the reality that you all know this,



you know, backwards and forwards.  From a
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demonstrative standpoint, it's helpful to give some



color.  So I understand the reason, and I



understand your argument, that rather than



dismissing it, they should just be joined.   



MR. GRIFFIN:  That's what Rule 19 says, Your



Honor.



MR. LESEMANN:  But, again, the plaintiff has



to add parties.  And the idea that I've not brought



that issue up, or that I would even need to bring



it up, is very puzzling to me.  If you have trouble



with what's going on on someone's property, you



would bring the owner of that property into the



case.  And it's not the Court's job to do that.



They are the plaintiff.  If they have a claim, they



need to bring in the right parties.  Now it's been



six years.  This is not a -- and no notice has been



given that they are going to potentially be added



to the case.



You know, they are asking you -- and in their



brief they just filed, Your Honor, they are asking



you to ignore the absence of the one party that



owns and controls the property.  He's talking about



adding soundproof barriers.  Well, the only person



that can be ordered to do that would be the owner



of the property.  Someone that doesn't own the
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property can't enter it and disrupt it.  I've never



heard such an argument in my life.



THE COURT:  Why can there not be something



brought -- like if there are current issues going



on -- and maybe you're going to say, well, that's



what our public nuisance argument is, but could



there not be another means to address what is going



on now with the zoning?



MR. LESEMANN:  Well, Your Honor, again, it



comes back to:  There's a noise ordinance.  If the



noise ordinance gets violated, there is a mechanism



for that.



THE COURT:  Well, that's what I'm asking.



(Inaudible) primarily to Mr. Griffin, but thank you



for weighing in on that, Mr. Lesemann.



MR. GRIFFIN:  Your Honor, the party that



sought the special exception, and the party that



gave the special exception without notice are here



in the case.  I mean, that's who was sued in 2018.



Then they -- instead of -- you know, instead of



sitting down or re-noticing or having another



hearing, they plowed forward and built a pool and



built an entertainment center, and they say they



transferred control over to the HOA completely.  I



mean, whether they have or haven't, I don't know.  
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But the fact of the matter is we sued the



parties who were engaging and causing harm to Ms.



Megna in 2018.  So they are saying subsequent



developments, we're off the hook now.  They don't



get off the hook by transferring property.  They



don't get off the hook by passing the buck.  They



don't get out of the case by saying it's moot now



that we've robbed the bank and we spent the money.



That's really the argument you're hearing from the



other side.  



And so we've got the parties that engaged in



the egregious behavior that's causing Ms. Megna



injury.



MR. NICKELS:  And your honor, if I may



briefly as well, and I know I'm the low man on the



totem pole here.  I'm sure Mr. Griffin will stop



me --



THE COURT:  You are more than welcome to



speak.  Thank you.



MR. NICKELS:  I believe, to a degree, this



matter is being reduced down to a property dispute



issue and not properly being identified and



analyzed as a dispute regarding a private entity of



Essex Homes and the Town of Blythewood, which



together issued an unlawful permit because of their
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violation of the city ordinance.  That's not



conduct and action done by the HOA.  That was done



by these two parties:  Essex Homes and the Town of



Blythewood.  That's what is being challenged.



Those issues -- those legally flawed issues is what



is adversely affecting our client, and that's what



is of nature and before this Court.



The HOA's vested interest did not become



established or was not vested until after these



legal issues were brought to the forefront for



Essex Homes and the Town of Blythewood to have



proper notice to remedy or to fix.  It is their



intentional disregard of their legal issues that



now makes it to where we're having a question as to



whether the HOA should be brought in or not.



But, Your Honor, the issues that were ripe in



2018 were with Essex Homes and the Town of



Blythewood, not with the HOA.



MR. LESEMANN:  Your Honor, you've given us a



lot of time on this, and I would like to speak



briefly to Counsel's point.  Those issues that he



claims were ripe are moot, because there's no



action that the Town of Blythewood's ordinances



call for.  There's literally no -- there is no



process.  There is no process to remand the matter



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    57



to.  So, then, we've gone through everything.  A



declaratory judgment -- okay, does the HOA have



rights in this pool?  I don't think Counsel would



try to argue that.  I don't think they would deny



that.  They are not here.  So they can't -- 



MR. NICKELS:  A legal analysis of -- 



MR. LESEMANN:  If you could let me finish.



MR. NICKELS:  My apologies.



MR. LESEMANN:  No problem.  



So there is no process.  All right.  And then



there is no evidence of an abuse of process.  This,



as a matter of law, can't constitute a public



nuisance.  If they are upset about what is going on



now, the pool is owned and is run -- I showed you



the deed.  My client is not involved in the pool.



And so if they want to address something now,



that is a different case.  But there is -- there's



nothing that the Court could or should do when



there is no process to go and reapprove an approved



pool.



This idea that it was egregious or it was



intentional, Your Honor, you had a homebuilder that



wanted to have a pool.  There was a process in



place to do that.  They went through the process.



They held a public hearing.  It was approved.  Now
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that public process doesn't even exist anymore.



The idea to use hyperbole to describe this was some



kind of intentional -- I mean, just the language



that gets used is so -- it just doesn't match the



situation at all.



But, again, a plaintiff has to have a



recognizable cause of action, and there are none



here due to mootness, due to the lack of the public



impact, due to the lack of any aiding and abetting



evidence.  So did we rob the bank and get away with



it?  I mean, that's just such a silly analogy.



There is no bank robbing.  There is a neighborhood



with a pool.



THE COURT:  Okay.  



Mr. Megna, you were wanting to say something?  



And, Mr. Griffin, I'll let you have an



adequate amount of time to reply to that.  



Mr. Megna?



MR. MEGNA:  I defer to (inaudible).  The



whole situation is ludicrous.  They started



something -- and, basically, Jim is right, they



robbed the bank, and then they spent the money.



That's the bottom line.  And it is a great analogy.



When they started this, we asked them to stop.  All



of those are letters in the file.  We asked them.



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    59



Then they go do all of this without telling



anybody, without notice.



And as far as Mr. Lang's argument goes, they



have not presented one single thing that indicates



that they put notice.  And in our view, we noted



the testimony of Essex people, as well as others,



that never saw that particular notice there, and



the law requires them to adequately provide us with



notice.  They did not.



Then, they plowed ahead with this amended



ordinance with Counsel knowing we were involved,



and didn't tell us.  How is that not an estoppel



issue?  How is that not an issue of just so totally



unfairness that it moves so far beyond the esoteric



questions and the esoteric analyses they have?  



These issues were ripe in 2018, and they took



the ripeness away by doing what they did with that



ordinance, taking the authority away from the BZA.



And now they want to say because we did that, tough



luck, that's the way it goes.  So they did rob the



bank, and they did spend the money, and now that



they are caught, they want to tell the judge and



the court, sorry, you have no authority.



Everything is moot.  It's just absolutely unlawful.



The conduct is inappropriate.
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I asked Mr. Lang to produce the documents



surrounding the amended ordinance.  He did not.  He



said I waited too long.  And, quite frankly, I



started working on this two weeks ago, and I



noticed there was an issue.  There was a zoning



ordinance in here signed, but there was no



indication it was properly signed.  There is no



indication that it was executed or that the Town



ratified it.  There is no evidence.  And that is



what a trial is for.  A trial is to present



evidence.  I respectfully request the Court to



consider not simply the arguments of the



defendants, but also the position this case was in



2018.



THE COURT:  Okay.  Thank you, Counsel.  For



the record, will you identify yourself.



MR. MEGNA:  Tony Megna, Your Honor.



MR. GRIFFIN:  And, very briefly, with regard



to the mootness issue.  Some of the things we



briefed are equitable abatement.  We also pled for



monetary relief.  Sort of like a personal injury



case, you can't put the person back to the position



they were before the injury, but you can compensate



them for their losses.  So that is a part of this



case, too, and that's why it's not moot.  
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Thank you.



THE COURT:  Okay.  All right.  Again,



excellent briefs.  Excellent arguments.  I



appreciate every single one of you and everything



you had to help me.



I'm going to, surprisingly, take this under



advisement.



MR. GRIFFIN:  Thank you, Your Honor.



MR. LANG:  Thank you, Judge.



THE COURT:  I hope you have a wonderful



holiday.  Merry Christmas.  Thanks again.



Just for the record, counsel with



Mr. Rutherford's office, I can't remember if you



stated your name on the record.  I wanted to be



sure it was all clear.



MR. NICKELS:  My name is Austin Nickels, Your



Honor, of the Rutherford Law Firm, representing the



plaintiff in this matter.



And your son told me to tell you that you



should give me a harder time this morning.



MR. GRIFFIN:  Austin is from Anderson, from



the upstate.  He's an excellent lawyer, and he was



a wonderful law clerk to Judge Lee.



THE COURT:  I think we have excellent



attorneys all around.
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All right.  Listen, you all take care.  Thank



you very much.  



(Whereupon, the Webex video/audio concluded.)
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