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*CAPITAL CASE*

PETITIONER’S QUESTIONS PRESENTED
1.

Whether the South Carolina Supreme Cdurt erred by holding defensé

~counsel was not ineffective, in derogation of petitioner’s Sixth Amendment and

Fourteenth Amendment rights, for failing to object to the solicitor’s closing
argument, that in his personal opinion “as the solicitor of this circuit” he sought
the death penalty because some people are so “mean and evil” they did not
deserve to live, and that the jury should send a message that “this type of
conduct will not be tolerated in Greenville County” since this argument injected
an arbitrary factor into the case in violation of the Elghth and Fourteenth,
Amendment to the United States Constitution?

2.

Whether the South Carolina Supreme Court erred by holding defense
counsel was not ineffective, in derogation of petitioner’s Sixth and Fourteenth
Amendment rights, for failing to request a charge on the statutory mitigating
circumstance of age or mentality, when the evidence established that petitioner -
was extremely intoxicated at the time of the murders, having consumed large
quantities of beer and crack cocaine beforehand? .

3.

Whether the South Carolina Supreme Court erred by holding defense
counsel was not ineffective, in derogation of petitioner’s Sixth and Fourteenth

- Amendment rights, for failing to object to the trial court’s instructions that a

non-statutory mitigating circumstances was one the defendant “claims” lessens

-~ his culpability since this 1mproper1y 1mpugned the legitimacy of non- statutory
- mitigating ev1dence?
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*Capital Case: Execution Stayed by District Court*

CITATION TO OPINION BELOW
The Supreme Court of South Carolina affirmed the denial of Petitione_r’s

application for post-conviction relief (“PCR”) by opinion filed March 20, 2013.

- - Sigmon v. State of South Carolina, 'Opinion No.,27 233 (S.Cisup.Ct. Filed March

20, 2013); The Supreme Court of South Carolina ﬁled an amended opinion on
| May 8, 2013. SLgmon L. State ofSouth Carolzna Oplnion No. 27233(S.C. Sup Ct. |
Re ﬁled May 8, 20 13). The amended op1n10n Whlch is controlhng, is prov1ded in
the Appendix to the Pet1t10n for Writ of _Cert1orar1_, at A58, and is reported at
403 8.C: 120, 742 S.E.2d 394 (2019). - | |
| JURISDICTION
The Supreme Court of South Carolina issued'_ its original opinion on
. March 20, 2013, and a timely 'petition for rehearing was denied on May 8,"20 13;
Petitioner- contends this Court has jurisdiction over the questions presented .
‘ pursuant to 28 U.S.C. § 1257, in that he asserted in the state court and asserts
in the petltion to.this Court a depr1vat1on of rights secured by the Unlted States
Constltution ) | ‘
CONSTITUTIONAL PROVISIONS I_NVOLVE_D

- Petitioner asserts that this case involves the Sixth Ain’endment (effectiye

assistance of oounsel); the Eighth Amendment (prohibiting cruel and unusual

punishment); and the Fourteenth Amendment (due process). (Petition, p. 2).



RESPONDENT’S STATEMENT OF THE CASE
Petitioner, Brad Keith Sigmon, is presently inc_arcerated as a safekeeper
at Lieber Correctional Institution pursuant to a sentence of dea_th and orders of
commitment from the Clerk of Court for Greenville»('lounty South Carolina.
“After a jury trial, he was convicted on July 19, 2002 of burglary first degree and
the murders of Dav1d Larke -and Gladys Larke The penalty phase began on
J uly 20, 2002. OnJ uly 21 2002, the jury found beyond a reasonable doubt the
presence of three (3) statutory aggravating circumstances:
1 ~ two or more persons were murdered by the.
 defendant by one act or pursuant to one .

scheme or course of conduct;

2)  the murder was committed while in the com-
’ mission of burglary;

'3)  the murder was committed while in the com-
- mission of physical torture. '

(PCR App. p. 2118, lines 9-18).

The jury recommended death (PCRApp p 2118, lines 18 24) The trial
judge sentenced Pet1t1oner to th1rty (30) years 1mpr1sonment for burglary, ﬁrst
degree, and imposed a sentence of death for the two murders. (PCR App. p. -
. 2124, lines 5—25). Petitioner filed a timely notice of intent to appeal.

| Direct. Appeal | |
| After full briefing and oral argument, the Supreme Court of South -
Carolina issued an opinion affirming the conviction and sentence on December

19, 2005. State v. Sigmon, 366 S.C. 552, 623 S.E.2d 648 (2006). Petitioner



sought review by this Court which was denied on June 26,2006. Sigmon L.
South Carolina, 548 U.S. 909 (2006). |
Post-Conviction Relief Action

On O.ctober 13, 2606, PetitiOrier filed a state application for post-
conviction relief (“PCR”). (PCR App. pp. 2435-2441). On November 8, 2006, the
PCR judge appointed William H. Ehlies, Esq., and Teresa L. Norris, Esq. to
| iepresent Petitioner in the action. On June 4, 2008,-_counsel filed an amended
application, which included, 1n relevant Iiart: |

' 9(a) Applicant was denied the effective assistance of counsel during the
‘sentencing phase of his trial-in violation of South Carolina law and
the -Sixth and Fourteenth Amendments to the UnLted States
Constz,tutLon

(10)(b) During the trial and sentencing phase, Applieant’s counsel
e faile(_l to adequately preserve various issues for appellate
review, including, but not limited to, the following: .

(i) Counsel failed to object to the Solicitor’s improper
closing arguments expressing his personal opinions
as an elected official on why he believed death was
the appropriate punishment. See ROA 2188.

(iii) Counsel failed to adequately request a charge on the
statutory mitigating circumstances of age or mental- '
ity, based on the evidence of drugs and alcohol at the
time of the offenses, or to properly address the trial-

-court’s erroneous understanding that “mentality”
referred. only to evidence of mental retardation or
limited intellectual abilities. See ROA 2177, 2232.

(iv)  Counsel failed to object to the trial court’s instruc-
tions defining mitigating circumstances as evidence
that “simply lessens the degree of one’s guilt. That is
it makes the defendant less blameworthy, or less
culpable, ROA 2232, which improperly narrowed the
mitigation evidence to exclude evidence of Applicant’s
adaptability to confinement and other mitigation.

(93]



Counsel’s omissions'\‘ were both unreasonable and prejudicial.
Smith v. Robbins, 528 U.S. 259 (2000); Evitts v. Lucey, 469 U.S.
387 (1985); Strickland v. Washington, 466 U.S. 668 (1984).
 (PCR App. pp. 2478-2481).
On July 22, 2008, Petitioner mo'ved for summary judgment.’ (P(lR App.
pp- 2500-2517). Respondent made a .responee In opposition on Auglist 1, 2008,
' ﬁled Auguét 5, 2008. (PCR-App. pp. 2518-2542). An eyidentiary 'hearing was
| convened on August -4, 2008.- (See PCR App. p. 2718). Petitloner;s motion for
| eummary judgme’nf-; was denled and the evidenfiary hearing hel_'d.- Q)CR App. p.
2757, lines 1'7-2»3). Petitioner immediately rested on tlle‘ depositions and the ,A :
' arguments presented in the summary judgment motion, and did not present any
W1tnesses orev1dence 1(PCRApp p. 2758 line 11-p. 2761, hne 19) Respondent :
' moved for a d1rected Verd1ct wh1ch was denied. (PCR App p- 2761, line 22 - p
27 62, line 14) Respondent called Frank L. Eppes, Esq., former trial counsel for
.. Petitioner. On July 14, 2009 -the PCR Judge issued a Wutten Order of‘
) Dismiseal, filed July 20, 2009. (PCR App. pp.' 2846-2893); Pet1t1oner appealed.
Pet1t1oner filed a petition for writ of certiorariin Supreme Court of South’
' Carohna on Ap111 21 2010 The State ﬁled a return to the pet1t1on on June 21,

2010. Pet1t1oner ﬁled a reply on August 9, 2010. On December 16, 2011, the

! Respondent objected to the admission of depositions as Petitioner used
discovery depositions not intended for use as a substitute for trial testimony.
- (See PCR App. pp. 2758-2761). Accord Federal Practice & Procedure § 2142
(April 2012 Update) (“The restrictions imposed by Rule 32 make it clear that the
federal rules have not changed the long—established principle that testimony by
deposition is less desirable than oral testimony and.should ordinarily be used
as a substitute only if the witness is not available to testify in person.”). Both
counsel were present for the hearmg and Mr. Eppes testlﬁed (See PCR App pp
2762 and 2805).



~ Supreme Court of South Carolina granted the petition as to Issues 3,4, and 5
of the petition, which were as follows:

- 3. Whether defense counsel was ineffective, in deroga-
tion of petitioner’s Sixth Amendment and Fourteenth Amendment
rights, for failing to object to the solicitor’s improper closing
argument wherein the solicitor told the jury that in his personal
opinion “as the solicitor of this circuit” that he sought the death
penalty because some people are so “mean and evil” they did not
deserve to live, and that the jury should sent a message that “this
‘type of conduct will not be tolerated in Greenville County” since
this argument injected an arbitrary factor in violation of South
Carolina .Code § 16-3-25-(C)(1) and the Eight and Fourteenth
Amendment to the United States Constitution? -

4. Whether trial counsel rendered ineffective assistance
of counsel, in derogation of petitioner’s Sixth and Fourteenth
Amendments rights, for failing to request a charge on the statutory-

- mitigating circumstance of age or mentality, when evidence
presented at trial established that petitioner was .extremely
intoxicated at the time of the murders, having consumed large
quantities of beer and crack cocaine beforehand?

5. Whether trial counsel rendered ineffective assistance
of counsel, in derogation of petitioner’s Sixth and Fourteenth
Amendment rights, for failing to object to the trial court’s instruc- -

-tions that a non-statutory mitigating circumstance was one the
defendant “claims” lessens his culpability since this improperly
impugned the legitimacy of non-statutory mitigating evidence?

(Petition for Writ of Certiorari, pp. 12)

| After full ’nrieﬁng on the issues, the Supreme Court of Sourh Carolina,
without oral argu‘ment,'v affirmed the denial ef relief by op-fmion ﬁled March 20, .
| 2013. Sigmon v. Sta_te of South quolind, Opinion No. 2_7233-(S.C.Sup.Ct. Filed
March 20, 2013). On April 3, 2013, Petitioner filed a'petition rfor rehearing
which the Supreme Court of South Carolina denied on_May 8, 2013. The

Snpreme Court of South Carolina, however, submitted an amended opinion

UI‘



making minor additions to the text.? Sigmon v. State of South Carelina_, Oprniorl |
No. 27233 (S.C.Sup.Ct. Re-filed May 8, 2013).

On August 21, 2013, 'Peti'tioner filed a petition fer Writ of habeas corpus‘
pursuant to 28 U.S.C. § 2254 in the Unite.d States District Court-for the District
of South Carolina. (C/A No. 8:13-cv-0 1399-RBH-J DA). The basis for the claims
in this petition are alse raised as aHegarions of ineffe_ctive assistance of co_unsel
in the District Court filing as follows:

III.. Trial counsel rendered ineffective assistance of
counsel, in derogation of Sigmon’s Sixth and Four-
teenth Amendment rights, for failing to object to the
solicitor’s improper closing arguments wherein the
solicitor gave his personal opinions that death was
the appropriate punishment and made 1mproper
“send a message ’ arguments.

IV. Trial counsel rendered ineffective assistance of coun-

' sel in violation of the Sixth and Fourteenth Amend-
ments for failing to request a charge on the statutory
mitigating circumstance of age or mentality, when
evidence presented. at trial established that Sigmon
was extremely intoxicated at the time of the murders,
having consumed large quantities of beer and crack
cocaine beforehand '

V. Trial counsel rendered ineffective assistance of coun-
sel, in derogation of petitioner’s Sixth and Fourteenth
. Amendment rights, for failing to object to the trial
court’s instructions that a non-statutory mitigating:
circumstance was one the defendant “claims” 1eSsens" ,
his culpability since this improperly impugned the .

2 At the end of Section I, the Court added, “We therefore find trial
counsel were not deficient for not objecting to the State’s closing argument,” and
also revised the conclusion in the opinion to read, “We find Sigmon has not
presented evidence that trial counsel were deficient. Inlight of this conclusion,
it is not necessary for us to reach the second prong of prejudice in analyzing
Sigmon’s claim of ineffective assistance of counsel. Accordmgly, we-affirm the
PCR. court s dismissal of Sigmon’s apphcatlon for post- -conviction relief.”

6



legitimacy of non-statutory mitigating evidence under
the Eighth and Fourteenth Amendments.

(CIA 8:13-cv-01399-RBH-JDA, ECF #42, pp. 5 -8).

By Order dated August 21, 2013, the Distrlct Court stayed the execution
in this capital case during the pendency of the federal habeas action. Petitioner
1s presently scheduled to ﬁle a memorandum in support of hlS allegations on
October 21, 2013. Respondent is scheduled to file a return and any d1spos1t1ve'
motions on or before December 10, 2013.

| STATEMENT OF FACTS

On April 27, 2001, at apprommately 8: 00 a.m., Petltloner entered the
~ home of sixty-two (62) year old David Larke, surprised Mr' Larke in his kitchen
_. and struck him repeatedly with a baseball bat. Petitioner then saw Mr Larke S

fifty-nine (59) year old Wife enter the kitchen Petitioner chased her back 1nto |
' her living room where he repeatedly struck her with the same baseball bat. He o
returned to the kitchen and continued beatin"g-Mr. Larke. He then vvent‘hack .
to the living room and continued hea‘t‘ing Mrs LarkeL (PCR App. p. 15186, line
| 14 -p. 1517, line 17). Mzr. Larke sustained a total of nine (9) crushing blows to -
| the skull and bru1s1ng on hlS ears, left shoulder and a defense wound on the
back of his right hand. HlS “skull was bas1cally almost’ broken 1n two ” (PCR
‘.App. p. 1634, lines 9,-12). Mrs. La_rke also received nine (9) injuries to her skull
andhaddefensive wounds to her forearms, wrists, and elbows. She had also
inhaled blood into her lungs. The forensic pathologist called at trial testified
that both Vict1ms would have d1ed in approx1mately three 3)to ﬁve (5) minutes |

.from the severlty of the beatings (PCR App p. 1627 line 3 - . 1649 line 2)



Petitioner had been in a relationship with the Larke’s daughter, Becky
Barbare. Petitioner planned the murder in a scheme to get the tiaughter. After
killing Mr. and Mrs. Larke, he waited for Becky to return. He captured her and
forced het back into her white Nissan Pathfinder. When she tried to escape, he
shot at her. (PCR_App. p. 1516, line 6 - p. 1520, line 11). She survived and told
the witnesses that Petitioner told her he had “tied up” or had killed her parents.
(PCR App. p 1278, ﬁnes 21-25; p. 1285, lines 4-10). Officers were dispatched to
the Larke home and found their dead bodies. (PCR App. p. 1325, line 1 - p.
"~ 1326, line 22). Petitioner fled and was later in a campgrqund in Tennessee.
7' (PCR App. p. 1389, line 8 - p. 1390, line 19). Petitionei' confessetl to both.
Tennessee officers and Greenville County, South Carohna detectives. (PCR App.
p 1459, line 5 - p 1474, line 19 State s Exhibit 11; p. 1495 line 17 - p. 1529,
line 24; State’s Exhibit 15).2

In addition to His full, and repeated, confessions, Petitioner also indicated
that “Geno” was supposed to have helped him but ran out.on him before
Petitioner had entered the Larke home. (PCR App. p. 1516, lines 1-21). Eugene
Strube testified at tr1a1 that the mght before the murders, he and Petitioner
stayed in the adjoining trailer. (PCR App p. 1577, line 14 - p. 1580 line 19; p.

1583, lines 14-19). Petitioner and Strube drank beer and smoked crack cocaine.

* The full tape of the Tennessee interview was admitted in the PCR
hearing. (PCR App. p. 2795; p. 2890). The tape contains multiple confessions to
the double murder and Petitioner’s clearly expressed continued infatuation with
- victim Becky Barbare, often in sexual terms.



.(PCR App. p. 1580, line 21 - p- 1663, line 1).* Petitioher asserted that “he was
' going to get Becky for leaving him the WaY’she did;” that he Would “tied her‘
'parents up, > and, that he was going td “take care of Becky’s parents, so he cen
get ahold of Beck37.;... (PCR App. p. 1081 hnes 4-9; p. 1582 lines 20-22).

At trial, Petitioner did not contest his guilt. Defense counsel advised the

. jufy in opening" statements: “You're going to find Brad Sigmon guilty... he -

' confessed to it. He cohfessed to it more than one time [yOur] job i‘s to reach the
ultlmate decision in thlS case, Whether Brad S1gmon 11ves or d1es you may
Wonder well, why are we here?. Well r 11 tell you.. Because if Brad Slgmon were

- toplead gullty, he wouldn’t have a rlght to a jury determme his sentence.” (PCR

- App. p. 1255, line 12 - p. 1256, line 23). Pte'titioner‘ addressed the jury at the

close of the guilt phas'e:A'“Ladies and gentlemen of the jury, I am guilty.” (PCR

App. p. 1683, lines 11-15).

¢ Petitioner begins his recitation of relevant facts in discussion of
the first issue by feferencing the Supreme Court of South Carolina’s description
- of Petitioner’s “drug crazed obsession for” Becky Barbare.. (Petition, p- 5). This
is incorrect. The Supreme Court of South Carolina found, and the record

supports, that Petitioner was not intoxicated at the time of the crime, and there A

1s no support in the record of a “drug crazed obsession.”

9



WHY THE PETITION SHOULD BE.DENIED

The three issues presented for this Court’s review involved s1mp1e
.application of the well- estabhshed Strickland test.’ Petltloner s arguments do
not contest the application of law; rather, his ar_guments simply ask this Court
to re-evaluate the factual record that two state courts have found does not show
. deﬁeient perforinance by: defense counsel. The petition for writ of certiorari |
should be denied. -

1L

‘The South Carolina Supreme Court reasonably affirmed the demal. |

of post-conviction relief on the allegation counsel was ineffective in

failing to object to the solicitor’s closing argument because the i

solicitor referenced himself as the solicitor of this circuit,” argued

that some people are so “mean and evil” they did not deserve to

- live, and also requested the jury send a message that “this type of -
conduct will not be tolerated in Greenvﬂle County as, in context,

the arguments are not improper.

Petitioner claims trial counsel should have ‘objected to the solicitor’s
elosing arguments as impermissible personal thoughts and opinion on the
cerreet sentence that diminished the jury’s sense of responsi_bilif;y.6 (Petition, p-
11). See generally Caldwell v. Mississippi, 472 U.S. 320, 333, (1985) (“the -

uncorrected s'uggestio_n that the responsibility for any ultimate d_etefniinatiori

- To obtain relief, Petitioner was obligated to show that (1) trial
-counsel’s performance fell below an objective standard of reasonableness, and
(2) a reasonable probability exists that but for counsel’s error, the result of the
proceeding would have been different. Strickland v. Washmgton 466 U.S. 668,

694 (1984). ‘

. 5

§ To the extent Petitioner asserts within the petition that counsel were
. inexperienced in capital matters, (see Petition, 3), Respondent notes that
‘Petitioner is not asserting counsel lacked the quahﬁcatlons to. have been
appomted for the trial of a capltal case.

10



of death will rest with others presents an 1ntolerable danger that the jury W111
m fact choose to minimize the 1mportance of its role ,’ modezcatLon recognued
by Romano v. Oklahoma, 512 U S. 1,9 (1994) (““we have since read Caldwell as’
: relevant only to certam types of comment those that mislead the jury-as to its
role in the sentenc_irtg process in a way that allows the jury to feel less
r.espo'nsible than it should for the sentencing decision.’ 'l‘hus, “[t]o e'stablish a
Caldwell violation, a defendant necessarily must shotv that the re‘marks to the
: jury improperly described the role assigned to the jury hy local law.”) (internal |
citation omitted). Further Petltloner apparently clalms Strickland preJudlce
is estabhshed because 1n his v1ew the two comments 1nJected an arbltrary,
factor in v1olat10n of the Elght and Fourteenth Amendments to the Un1ted>

States Const1tut10n and S C Code § 16 3-25 (C)(l) 8 (Petltlon p 7) See _

~ In South Carolina, the jury determmes the sentence State v. Linder, ,
276 S.C. 304, 309, 278 S.E.2d 335, 338 (1981). Further, South Carolina courts

7

must instruct “the jury in the sentencing phase of a capital trial ... that its =

‘sentencing recommendation will be followed.” State v. Davis, 306 S.C. 246, 411

S.E.2d 220 (1991). The trial judge in Petitioner’s trial instructed it was the -
jury’s responsibility to determine the sentence he would i impose. (PCR App. p.
- 2097, lines 8-18 (“it now becomes your duty to dec1de what sentence that this -
Court shall impose upon the defendant”) ~

8 S C. Code § 16- 3 25 (C)(1) is part of the mandatory statutory proport1on
ahty rev1ew requlred on direct appeal

(C)  With regard to the sentence, the court shall determine: |

(1) Whether the sentence of death was imposed under the
influence of passmn prejudice, or any other arbltrary factor,
and - «

(2) Whether the evidence supports - the j‘ur'ys or judge's
finding of a statutory aggravating cu'cumstance as enumer- -
' ated 1n§ 16-3- ‘70 and
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generally Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974) (“the claim is only
that a prosecutor’s remark about respondent’s expectations at trial by itself so

infected the trial with unfairnesé as to make the resulting conviction a denial

of due process”). The record does not support his arguments. The Supreme -

Court of South Carolina properly affirmed the denial of relief because the
comments W‘ere n.ot objectionable.
The Solicitor’s Arguments at Issue
The solicitor’s entire argument spans less thaﬁ twelve (12) full pages in
the two thousand, two hundred and fifty (2250) page transcript. (See PCR App.
pp. 2058-2070). (See Attachment to Brief in Opp., A-1). Petitioner essentially

‘complains of two comments within that limited argument. The first is within

“the solicitor’s argument on appropriateness of the punishment. The solicitor :

argued: “Now, when we asked for the death penalty, it's a fair and appropriate

question for you to say back to me, Solicitor Ariail, why do you think that the

death penalty is appropriate in this case?” (PCR App. p. 2063, line 25 - p. 2064,

line 3). The solicitor commented that he had once been advised “by a juror in -

another case on voir dire,” in connection with that juror’s thoughts on the death

penalﬁy, that “they’fe mean and evil people that live in the world that do not

(3) Whether the sentence of death is excessive or dispropor-
tionate to the penalty imposed in similar cases, considering
both the crime and the defendant.

The mandatory review was previously accomplished on direct appeal pursuant

to the statutory terms. State v. Sigmon, supra. (See also PCR App. pp. 2432-
2433).



deserve to centlnue to hve with us, regardless ef how cenﬁned they are.” (PCR
App. p. 2064, lines 1- 10). He contmued 1mmed1ate1y thereafter to state: “And.
that’s what the basis of our request for the death penalty is. There are certain
mean and evil people that live in this world that do not deserve to cen_tinue to
live with l.lsv.” .(PCR App. p. 2064, lines 10-13) (emphaeis 'a.dded). The solicitor
also argued for “accountability.”(PCR App. p. 2‘064,' -line'»s 14-23).° |

| The-'secen_d_ cemment at issue reste in the so‘licitor’e request, in his
position as eolieiter;' for the jury “to send a message.” Agai.n, context ts ‘
impbrtant._In context, the argument reads as follows: |

It.is a function of our government, and you have been
entrusted with that, and your decision will ring like a bell in this
community as what is the standard for appropriate conduct and
when the death penalty is proper. And there are people, there are
people who will argue that the death penalty is not a deterrent.
But my response as the solicitor of this circuit is, it is a deterrent
to this individual and that is what we are asking, is to deter Brad
Sigmon and send the message that this type of conduct will not be-
tolerated in Greenville County, or anywhere in this State. And let
that decision that you reach ring like a bell from this courthouse,

- that people will understand that we w111 not accept brutal behav1or _
' such as thls Thank you.

(PCR App. p. 2070, lines 1-15).

?° . The solicitor had already advised the jury of the gravity of the-
decision and referenced factors to consider in granting mercy or sentencing a
defendant to death. (PCR App. pp. 2059-2061). The solicitor, in turning to the
consideration of punishment, stated, “the State has asked for the death penalty
and we think its appropriate in this case.” (PCR App. p. 2060, lines 17-18).

'Further, the solicitor had, prior to this argument, clearly underscored the jury’s
role: “The government has entrusted you, through legislation and judicial
decisions to make this decision. ... said in their wisdom that the best people to
make this decision are the citizens of the local community. And that is you.”
(PCR App. p. 2061, lines 2-8). He acknowledged that the process of making that
decisionis! tough ”but the “responsibility” was one “the government places upon
its citizens.” (PCR App p. 2062, hnes 7-11).
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The PCR Action Ruling
The PCR judge reviewed these comments in context and found that -
neither of these comments would justify an objection. (PCR App. pp. 2876-28177).
He found “neither comment suggested ‘the solicitor attempted to minimize the
jurors’ own sense orf responsibility for appellant’s fate by stressing that' he had
himself already made the same decision that he was now asking them to make.”
State v. Woomer....” (PCR App. p. 2877).
The Supreme Court of South Carolina also found that when reviewed in
context, the argument was not improper:
..we do not find the solicitor’s comments here diminished the role
of the jury in sentencing Sigmon to death. Although the solicitor
‘mentioned his own considerations, he did not go so far as to
compare his undertaking in requesting the death penalty to the -
jury’s decision to. ultimately impose a death sentence.. HlSA
- statements were not designed to diminish the jury’s role and
‘therefore, did not result in the prejudice identified in Woomer. *°
Stgmon v. State, 403 S.C. 120, 130, 742 S.E.2d 394, 399_(2013). .
Thé Court reasoned “[a]lthough the solicitor here articulated why he
‘chose t_o‘_ 'reQue'st the death penalty, he did not equate his role with that of the
_Jjury,” and “often emphaéized the important role the jury played in determining

" the appropriate sentence.” Id, 403 S.C. af_ 130-131, 742 S.E.2d at 400. The Court

further reasoned:

10 The PCR judge’s Order and the Supreme Court of South Carolina’s
decision rest on state law interpreting and comparing similar arguments. These
state cases, though, harken back to the accepted “due process” test as approved
in Donnelly v. DeChristoforo. See Sigmon, 403 S.C. at 128, 742 S.E.2d at 399
. (quoting state case, “The relevant question is whether the solicitor's comments
-so infected the trial with unfalrness as to make the resultmg conviction a denial

of due process.”). : :
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Although Sigmon makes much of the solicitor’s frequent references
to the fact that he represented the State, we fail to discern the
error. The jurors were aware the State brought the charges against
Sigmon and knew the State was asking for the death penalty. It is
reasonable to assume that the jury therefore mferred that the
solicitor beheved death was the appropriate sentence

Id.

Thus, the Court reasonably conéluded, given that the comments were not
'improper, “trial counsel were not deficient for not objecting to the State’s closing

argument.” Id.
Discussion

The Sup.reIne Court of South Carolina hes founc.i:v “When-a solicitor’e |
personal opinion 1s eprlicitly_ inj'ected -into the jury’s deternlinaﬁions as theugh
it were in iteelf evidence ju'st.ifyin'g a sentence Ao.f deat‘n,v the x;esnifing -deathA
senten(:e may not be free from the inﬂnence of any arbitrary :factor as requ_ired o

| by S.C. Cede Ann. § 1'6-3-2_5(0.)(:1), and the Eighth Amendment te the United
| States Con_étituti_on.”- State v. Butler, 277 S.C. 543,_ 5486, 29_O S.E.2d 420, 421
| '(1982), ov_e’rruled on other grounds State v. Torrence, 305 SC 45, 406 SE2d 315
(199'1). State v. Woomer, 277 S.C. 170, 1_75, 284 S.E.2d 357, 359;366_(1981)
’ A(e’a-me).” It has also found, howeyer, thet a simple _coinment:en the solicitor’s
4 ‘i'nv'olvemen‘tvin the process'dees not efoss that line. State v. Bell, 302 S.C. 178,
393 S.E..Zd 364 (1990). The harm to _ayoid is an argument t_hat “attempt[s] to

minimize the jury’s sense of responéibiliﬁy for appellate’s fate by stressing that

‘u The Sup1 eme Court of South Carolina’s opinion, and Petitioner’s

d1scus51on in his petition to this Court, rely upon state precedent as the state
precedent provided a factual template. This underscores the issue is one of
- - factual 1nterpretat1on not legal precedent. :
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~ [the solicitor] himself had already made the same decision he was asking them

to make.” Butler, 277 S.C. at 545, 290 S.E.2d at 421.

Petitioner’s continued relian’c'e on the interpretation of comments in the
sfate cases of Butler and Woomer, (sée Petition, pp. 10, 11, and 13), is misplaced.
In Butler and Woomer, the solipitors’ comments at iésue were more than mere
acknowledgment of the so_licitor’s part in the p;;ocess. The ‘soli'_cit'ors-i‘n those

‘cases pojntedly told the jurors that they had already madé the decigion, based
on a review of all the:evidence. Butler, 277 S.C. at 546, 290 »S.E.Zd af 421
(commenj:s’ improper Wﬁére solicifor statérd “I ﬁrst- had to 'ﬁaaké that deéisiOn,
yoﬁ sere-,>and I _have in my bpinion','.basédA ﬁpon tl_;e evidence in this casé,’ overall, i
de;civdéd that if Werar.e‘ go_ih_g to have a _deéth péﬁa_lty law Qh fhé books théﬁ if.
t’here were any facts ﬁha_f could ever justify it this case j usﬁﬁes it, J-'.Illstviﬁes_ if.”); :
Wobmer;, 277 _S.C.'at 175, 284( S.E.2d at 359 (“the‘ initial burden in this case was
ﬁot én_y'du all. It was on me. I am thé only person in the W_oi‘ld that éah decide

-whether a person 'isr going tis.be _tfied for his life or pot. I mean I: had.th_e 's.amé
thing ybu all did. I had to make up»my £nind in‘.-regards to this Va_nd 'ﬁpder the .

: l-aw,'i_f there is any qﬁeétioﬁ about it, you,a.s'k the judge, L have to m;ke the first
dééision as to whether or not a person ié goin,é,r to be triéd for the electric chéir;?); " :

In contrast, 'the arguments foﬁndv to be proper in Bel'lv'avr}e. .distinctly
Adiffer_e_nt, The sélici£or in Bell, :though he argued vigorously rrfor the death
penalty, left the decision to the jury. 302 S.C. at 33, 393 S.E.2d at 372 (‘He
stated that if ‘it was not right in this case, it was néver. right.”). The Skl-lpre'me '

Court of South Carolina found no error in the Bell argument:
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...the Solicitor did not inject his personal opinion concerning the
death penalty into the proceedings. Nor did the Solicitor comment
on his involvement in deciding whether or not to prosecute for the
death penalty. The Solicitor’s comments did not diminish the role
of the jury to decide Bell’s fate, thus we hold that the argument
was proper

Bell, 302 S.C. at 34, 393 S.E.2d at 373.

Again, using- the arguments in Butler and Woomer as templates to
demonstrate- improperv argnments, the Supreme' _Coiirt of South Carolina
logically resolvetl the fact-hasedissue. fairly. Additionally, the record reflects the
sohc1tor repeatedly reminded the jury of their duty to determine the appropriate
sentence (See, for example PCR App. p. 2061 11nes 2- 4 (“The government has
entrusted you to make th1s decision); p. 206 1, lines 9-14 (“in sentencing'... you
carry out the fnnction-o_f' the judge”); p. 2062, line_s': 9'-1_O_V‘(“it is a responsihil_ity
that the goifernment places upon its citizens”); p. 2068, lines 145 (“'And‘ the S_tate
| has asked you and Itold you in the beginning we were going to ask you to
impose the death penalty. And iNe think thatis an individualizeci assessment of
this crime.”); p. 206'9, lines 15-22 (in determining apprOpriateness of a death
sentence “It can only be apphed by you, through a consensus of talkmg, and
' reasomng, and hstemng, and thmking and puttmg on record What you beheve
is the appropriate punishment for each crime.”)-. And, as previously noted, the
trial judge also instructed the jury that it was their responsibility to determine
the sentence the court would impose. (PCR App.. p- 2097,Alines 8-18 (“it now
‘becomes your duty to decide what sentence that this Court shall impose upon

the defendant”).
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Even so, Petiﬁdner' complains that ‘the solicitor’s ccmments were
lmproper, in part, Because thesr were made in connection with statements
ackncwle'dgin'g he represented the State. However, the Supreme Court of South
Carolina -logically found thatv this jury was ‘well aware that the solicitor
represented the State, and they would have been‘equally_ well aware the State
‘Awas seekirig a death sentence. But, iraportantly, _they were reminded and
instructed that the decision on sentencing was a jﬁry decision. Tf mere
» refefeil_ce to a solicitor’s iinvolvemerit in the proceedih‘gs at all would be
ccnsidered e;'ror, such a holding woald essentiaily have the effect of disalloWing
ahy_argument ﬁ‘cm the solicitor as solicitcrs arealways tasked With briﬁging
: f,he charge and requesting' capital proceedipgs. A proéecafor has theimpoftact :
right- fo_ make afgﬁments tc the jary as WOuld any advocate._ .‘Sl'ee’ generally
Herring v. New York, 422 U.S. 853,862 (1975) (Ina criminal trial, which is in
the end bas1ca11y a factﬁndmg process no aspect of such advocacy could be more
important thaa the opportumty ﬁnally to marshallthe evidence for eacil s1de

' before submission of the cas'e tc jgdgment.”). It is not (and could not be) error for |
the solicitor to ai'gue':that the case presented — the case in which the State is.

Without question seeking a death sentence — supports imposition of this most

2 It is of no httle cons1derat10n that the PCR judge noted defense.
counsel’s comments on the solicitor’s closing at trial conveyed that he considered
the solicitor was requesting the death penalty. (See, for example, PCR App. p.
. 2070, lines 22-25, “Now the Solicitor has asked if you its [sic] appropriate. He
said that the government trusts you to be judge and jury.”). Again, when read
(and also apparently when heard) in context, the comments do not supp01t that
~ the solicitor voiced a personal opinion that would diminish the j jury’s sense of

respons1b111ty the respons1b111ty the State of South Carohna places squarely
on the j Jury ~
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serious penalty. The argument was not improper and there was no cause to

object.’?

As to the “send a message” argument, in state practice, such a comment
may be aliowed as to deterrence when connected to the appropfiateness of the
penalty on _the fapts of the case. See State v. Cain, 297 S.C. 497, 508-509, 377
S.E.2d 556, 56»2 (1988) (finding no error where the st)licitor irn-fo'rmed the jury
that a death penalty verdict would send a message to surrounding counties that
‘[v]lou don’t do that [murder] in Chesterfield County without paying the price.”

‘which was “no more than tecommendatibn[] by the solicitor as to the appr‘opri-
ateness of the'death pénalt_y based on evide.nce adduced at trial.”). See al_sb State
v. Shuler, 353 S.C. 176, 188-189, 577 S.E.2d 438, 444 (2003) .(acknowled_ging
“[g]eneral deterrence arguments aré admissible” and finding the argumer}t'that

if death imposed it may “cause somebody else thinking of murder not to do it,”

B Petitioner argues trial counsel’s admitted lack of knowledge of the
law in this area in an effort to show deficiency. Whether counsel knew or not is
immaterial in these circumstances as the argument is not objectionable.

-Respondent points out, however, that Petitioner misquotes counsel’s response
to questions in a discovery deposition. On page 8 of the pet1t1on the following -
passage is incorrect: :

Defense counsel said he hoped he knew this argument was
improper during the trial but stated “I can’t remember ever
knowing that.”

(Cert. Petition, p. 8) (emphasis added).

Counsel indicated he did have an understanding that personal opinion
was not proper, and “would hope” that was his understanding at the 2002 trial,
stating: “I can’t remember ever not knowing that...” (PCR App. p. 2603)
(emphasis added). The page is prov1ded as an attachment to the brief in
opposition at A-2.
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found not to inject “an arhitrary factor (fear or person'al_ reSponsibility)”). There
_is no inconsistency with federal law. See generally Kennedy v. Louisiana, 554
US 40 7,420 (2008)) (recognizing “the two distinct social purposes served bythe
death penalty retribution and deterrence of capital crlmes ”) (quothg Gregg v.
Georgia, 428 U. S 153, 173 (1976)). See also Irick v. Bell 565 F. 3d 315, 325 (6th
Cir. 2009), cert. denied 132 S.Ct. 575 (2_011) (acknowledging at time of trial “the |
United States Supreme Court had never held t_hat appeals to general deterrence
- are impermissible in sentencing arguments” and that “several of our sister
circuits had exphcitly held otherw1se ). In hght of the arguments approved in
, Bell and Cam the argument at 1ssue here on the approprlateness of the death
Apenalty in these circumstances to “send a message was not unfair or 1mproper :
Thus, the PCR judge properly found no deﬁc1ency in representatmn (PCR App
pp 287 - 2878) and the Supreme Court of South Carolina reasonably and
' logically afﬁrmed based on detailed review of the facts of this case. Simply,
- there was no cause to obJect.

. L'astly; the comment referencing ‘_‘m'ean evil peop le” and the de ath_penalty |
again‘ goes to the jury’s p:ro_c'ess of vdeterminingfthe appropriate sentence,‘ and it
was directly tied'to same in the solicitor’s argument. (P.CR App p- 2063, line 254
. p. 2064, line 25, “Now, when we asked for the death penalty, it's aifair and
appropriate question for you to say back to me, S-olicitor Ariail, Why do you think
that the | death penalty 1s an appropriate punishment in this case” and .'
explaining not only that some “do not 'deser\_ze to continue to live” and that the

deat_h sentence is about “accountability” again tying the facts of the case in ,



directly). There is nothing inherently improper in using the term “evil.” See
Kinder v. Bowersox, 272 F.3d 532, 552 (8" Cir. 2001) (finding no unreasonable
application of federal law where state supreme court did not reverse on the
-follcwing argument,' “ Evil stares at you in the courtroom... We don't want to
share our streets one day with evil. We cannot risk one day sharing our lives and
our world with evil” but found “the statements were proper argument because
they addressed [the 1nd1v1dua1 defendant s] character and the appropriate
punlshment for his crime.”) (emphas1s in original). See also State v. Anderson

306 S.W.3d 529, 543 (Mo. 2010) (upholding use of quote, “ The only thing
necessary for evil to triumph is for good men to do nothing.”); State v. Gregory,
147 P.3d 1201, 1255 (Wash 2006) (rev1ew1ng solicitor’s chalacterlzatlon of
defendant (“evil” and “menace’ to society”) and finding no error: “the prosecutor
is entitled to draw inferences from the evidence and these inferences cculd have
been justified given Gregory’s crlmmal history and the facts of this case”) People
v. Wilson, 628 N.E.2d 472, 485 (I11. Ct. App. 1 Dist. 1993) (“The prosecutor may
also refer‘to the defendant as an evil man and comment on the particularly
brutal nature of a crime if his statements are supported by the evidence.”).

Again, the argument was not objectionable.

| In sum, the PCR judge found, and the record fully supports, that there
was no improper personal opinion (i.e., lessening the duty.o'r responsibility of the
jury) or even demand for a sentence. The focus firmly remained on the
defendant, his acts, and his appropriate punishment. Se'e State v. Smart, 278

S.C. 515, 526, 299 S.E.2d 686, 692-693 (1982), overruled on other grounds Stqte



v. Torfence, 305 S.C. 45,406 S.E.2d 315 (1991) (cautiening such'commeﬁt_s must
be case specific and defendent specific). The Supfeme Court of South Caroline
properly found no deficient performance. ConseQuently, Petitiener was not
: deprived of a right secered by the Constitution and the p'eti'tion should be
denied; |

II. -

The Supreme Court of South Carolina reasonably rejected Peti-
tioner’s allegation counsel was ineffective in failing to secure a
general statutory mitigating circumstance charge on “age or

_mentality” based on evidence of “extreme Intoxication” when the
facts of record did not support that Petitioner was “extremely
intoxicated” at the time he murdered his two victims. Even so, the -
trial judge charged two other statutory mitigating circumstances
for consideration of mental state wh1ch allowed cons1derat1on of
the evidence presented :

Petitioner contends that coupsel were .ineffective.in faﬂing to reqﬁest a-
' particular stafe eteﬁutory 'mi_tivgatin_g circumstance regardiﬁg age ,of mentality
as, in his view of the facts, the record sﬁpﬁoxfs Pétitiqner. Was' *‘extfeinely
' '>intoxicated at the,'time _o_f the murders}...” (Petition, p. 1-4)._ He claims the ieck of

“all eppfopriate.instruction_s_’% precluf»ied‘ consideration Qf all the »evidence in_ |
Viel_atien of federal law. See, ve.g{, MC.KO-& v. North:Carol:ina, 494U.S. _433 (.199‘0)_;:
Skipper v. Souz‘;h Caroline, 476 US 1 (1,98.6_). The reeor(i _;ioe's ﬁot suppert his |
assertion of error as it faiis to support the factual asser:tionvof -intoxication', and

the jery was otherwise instructed — through two othef -statutorjr m.itigating

circumstances — to consider Petitioner’s meﬁtal state and his use of drugs and'

alcohol. A

N
NI



The trial judge ’chérged the jury on two separate mentaLstéte statutory
mitigating circumstances, along with two other statutory mitigating

circumstances on criminal history and provocation:

.. you must also consider the following mitigating circumstances.
One, the defendant has no significant history of criminal — prior
criminal convictions involving the use of violence against another
person. Two, the murder was committed while the defendant was
under the influence of a mental or emotional disturbance. Three,
the capacity of the defendant to appreciate the criminality of his
conduct, or conform his conduct to the requirements of law was
‘substantially impaired. And fourth, the defendant was provoked
by the victim into committing the murder. '

- (PCR App. p. 2108, lines 9-19).1

Thé judge did riot_charge a thi_rd»_mental-st'ate stgtutbry'mitigétingv
circumstanc'e,-“the age 't)r_mentéility of the defendant at the time of the crime,”
pursuant to SC Code § 16-3-20 (C)(b)(’?). Under state precedent, all three eire

,requlred where the ev1dence supports 1ntox1cat10n at the t1me of the crime..
Stgmon 403 S.C. at 131, 742 S.E.2d at 400 (CLthg State v. Vazsquez 364 S C
1293, 301, 613 S.E.2d 359, 363 (2005), abrogated on different groztnds State v.
Evans; 37.1 SC 27, 637 S.E..2d 313 (2006)). The fecqrdlshows the triél 'judge,
tliough, .d_id i:onsidéi_" \ivhétiiér.'td.'éharge thé. “agé éirid mentality” 4statut6ry_
mitigating circilriiétarice as found in SC Code § 16-3-20 (C)(b)(7). (See also PCR

| App. p- 2'0_53-, lines 11-:23). He decliried, reasoning the circumétance to be more .
: ir_1 line with evidence deinonstrating “educétion leifel, or mental retar(iation, or

something like that.” (PCR-App. p. 2053, lines 19-21): Defehsé counsel did not

'. 14 , The trial jiidge also invstxiucted the jury: “You must also consider
any non-statutory mitigating circumstances.” (PCR App. p. 2108, lines 19-2 1).
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- offer any -argument in response. In short, intoxication was not pressed as a
reason for all three charges to be given, nor considered as a reason in support

- of the charge by the trial judge. '

As an initial observation, Respondent notes- that because Petitioner
premises his argument on the suggestion of 1ntoxication he appears to concede
the “age part of the charge was not an 1seue to con51der Thus, mentahty is
his only, focus which at the outset reduces the significance of the charge to these

~ facts.

-At any rate, in the PCR action, Petitioner cleime_d he was entitled to-also
' hﬁd’vé' the “age dnd men’cality” mitiéating circumstance ciiarged due to evidence
of intox_icavtion at. the:tinde of the murder.. (See PCR App pp 249 1A-2493).' 'th'e
PCR ‘jn’dge found t}iat Petitioner lacked fectual sunport for the charge._ (PCR
-‘App. p- .‘-2879).- In 'the PCR appeal, Petitioner complained the record did not‘-
support the PCR judge’s_ factuel co_nclusion that the_re was no evidence of
intoxicetion at the 'time of ".ch'e'crime to .warra_nt the additional general charge. .
(BOP, p. 20). |
The Suprenle Court of Soutn Carohna_foiind thet-__“the record supports the .
o conchisio_n Sigmon iriges_téd drugs and alcohol prior to the Innrders” but did “not
estebiish he was intoxiéatedwhen he committed the crirnes.f’ SigMOn v. State, -

403 S.C. 120, 132, 742 S.E.2d 394, 401 (2013). As the facts of record dictate the



relevant instructions to be given at trial,15 the Court reviewed the testimony -

regarding intoxication:

At trial, Sigmon presented evidence through testimony of Strube
and Dr. Morton that the night before he committed the crimes he
- smoked crack cocaine and consumed alcohol. Dr. Morton testified
that given Sigmon’s history of drug use, the effect of the substances
could last up to twenty-eight days. However, his testimony focused
on Sigmon’s other mental instabilities, such as his recurrent major
depressive disorder and his chemical dependency disorders, and
their psychological effects; it did not pertain to whether Sigmon
was intoxicated at the time of the crime. Furthermore, Strube
testified that on the night before the murders, he and Sigmon were
~ smoking crack cocaine and drinking beer, but ran out of crack at
some point in the evening, and Strube went to sleep. Although this
supports the conclusion that Sigmon ingested crack and alcohol in
the evening and possibly into the early morning, it does not
necessarily indicate Sigmon was still intoxicated when he entered
_the Larkes’ home the next morning. :

Id.

The Court also found persuasive that trial connsel admitted “that he did
not attribute Sigmdn’s behavior to intoxication but to p'sycholbgiciai problems”
in part1cular S1gmon s issues with abandonment which Were exacerbated by .

o Becky’s behavior during the break-up ” Id 403 S.C. at 133 742 S. E 2d at 401

The Supreme Court of South Carolina has held “when there is e\;idence
that the defendant vx;as int'-oxicawted at the time the crime was eommitted, the '~
trial judge is required to submit the mitigating circumstances in s'e'-_ction 16-3-

20(C)(b)(2), (6), and (7).” Sigmon, 403 S.C. at 131, 742 S.E.2d at 400 (citing State

15 See State v. Hughey, 339S.C. 439, 455, 529 S.E.2d 721,729 (2000)
overruled on other grounds Rosemond v. Catoe, 383 S.C. 320, 680 S.E.2d 5
(2009). See also State v. Caldwell, 300 S.C. 494, 388 S.E.2d 816 (1990). It is not
‘error to decline to give a charge that is not supported by the evidence. Hughey, .
339 S.C. at 456, 388 S.E.2d at 730. Thus, like the first issue, this 1ssue is
heav11y dependent on factual interpretation.
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| v: Vazsquez, .364 S.C. 293, 301, 613 S.E‘.Zd- 359, 363 (2005), abrogated' on
different gréunds State v. Evans, 3718S.C. 27, 637.S.E.2d 313 (2006))(emp_haéis
in original). Thé Supreme Court Qf South Carolina agreed with the PCR judge
) that evidence of intoxication at the time of the crime is absent -ﬁ*om.the record;
tiierefore, cbiinsel did riot render ileﬁc_ient represenfation in failing to object. V
Withput doubt, th_e.»record reflects drug use énd d-riii_king. prior. to the
murders, the iiight before the crime, (See PCR App. p. 1578, 1iné 6-p. 1582, line _'
22, Striikie Testimony tihatith.ey drank beer and smoked crack cocaine the night
béforéihe murderslf3 ; p.:199.6, 1irie 4 - p.. 2004, iine 12, Dr. Morton’s i:éstiniony
© on th_e' “aftei' éffééts” of cqcaine use),'” but doés noAtV support ain-a_ll_egati_on of
intokiéation duri_ng the c'rime.»See Vazs'quéz, 364 S.C. at 301, 613 S.E.Qd ai;-363
(“fh_é evidence indicated that Appeileint m'aSr ﬁqve had drir_iks,vbu't» this is _ncit A |
enough i;d v'varrantra'charge fo the jury for the mitigating factors outlined in §-
16- 3 20(C)(b)(2) (6) and (7) ). See also Evans 371 S.C. at 31 637 SE. 2d at 315 -

(drawing ev1dent1ary distmction “Although there is some ev1dence of drinkmg

16 Petitioner characterizes Strube’s testimbny as iridicating Petiticner

stayed awake all night. (Petition, p. 15). The testimony does not reflect sucha
statement. Strube indicates that Petitioner was up as he awoke, but there is no
statement that Petitioner was awake the entire night, and no statement that
Petitioner used more drugs or drank without Strube. To the contrary, a logical
inference from the testimony is that Petitioner was the more sober of the two
and was biding his time to attack the two victims. '

17 Petitioner was not prevented from presenting this evidence, nor the

jury prevented from considering the evidence of alcohol and drug use. In short,
nothing prevented the jury from considering the extent of his alcohol and drug
use on his mental state.
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in the days leading up to the incident, intoxication at the time of rhurders isnot -

at issue here.”).

Further, as the Supreme Court of South Carolina correotly noted, counsel
did not “attribute Sigmon’s behavior to intoxication, but to psychological .
problems 403 S C.at 132, 742 S.E.2d at 401. In fact, counsel did not argue “at )
| the tlme of crime 1ntox1cat10n in clos1ng to the jury, but argued that Pet1t1oner
was snnply under mental and emot1ona1 dlstress (PCR p. 2079, line 11- p 2080
line 2080 line 3). Moreover Defense Counsel Eppes testified at the PCR hearmg
that counsel talked about drugs that Mr Slgmon had been using and drmkmg,
but could not recall dlscuss1on on intoxication. (PCR App p. 27 72, hnes 1 2).
‘Agam as the Supreme Court of South Carohna correctly found, counsel testlﬁed '
clearly that he d1d not recall “ever th1nk1ng that [Pet1t1oner] was drunk ”.403
S.C. at 133, 742 S.E.2d at 401. (See also’ PCR App p. 2772, hnes 5-8).18
 Insum, the nub.of the issue is whether there was evidence of 1ntox1ca_1_t_1on
at the time of the crime_' asthat Would trrgger a state precedeht: requirelhent that
the oharge'be' giuen. There was not Thereoor(_‘i well ahd fully supports the ‘
decrsioo of the Supreme Court of South Qarolinar. Petiti‘on:erz cannot show an .
»i_mpairmentof any right guararrteed hy the Constitution and'the petitioh should

be denied.

18 Further still, though not noted in the opinion at issue, the PCR
judge noted that the Tennessee tape showed Petitioner “stated he was straight,

sober, thinking properly by his own admission, and that he was not on drugs.”
(PCR App. pp. 2879-2880). _(See also Exhibit 1-A, Tennessee Tape).
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III.

The Supreme Court of South Carolina reasonably rejected Petitioner’s
assertion that counsel was ineffective in not objecting to the trial judge’s
instruction that a “non-statutory mitigating circumstancée is one the
defendant ‘claims’ lessens his culpability” as, when reviewed in context,
the charge as a whole, was complete and without error. -

Petitioner complains the wording of the triai judge’s éharge in |
explanation Qf non-stafutc)ry mitigating circumsta_nces “improperly diluted the
significance of mitigation evidence....” (Petition, p. 22). See generally Eddings
v. Oklahoma, 455 U.S. 104, 112 (1982) (“the sentencer in capital cases mus-t'be
permitted to co_nsidei' any relevant mitigatihg factor.”).. However,'the phrasing
at issue was one of explanation not limitation. The Supreme Court of South
Carolina correctly found there v;ras _ﬁb error and trial counsel were not deﬁci'ent

“in their representation by failing to object.

The record reflects the trial judge charged the jury that they could
.consider both statutory and non-statutory mitigating circumstances, and could, -
for any reason, recommend a life sentence. (PCR App. p. 2107, lines 1-13; p.

2109, line 23. p. 2110, line 10).v Moreover, the judge specifically charged:

- ...amitigating circumstance is neither a justification or an excuse
for the murder. It’s [sic] simply lessens the degree of one’s guilt.
Thatisit makes the defendantless blameworthy, or less culpable...

(PCR App. p. 2108, lines 1-4). The trial judge instructed as to a non-statutory

mitigating circumstance:

... A non-statutory mitigating circumstance is one that is not
provided for by statute, but it is one which the defendant claims
served the same purpose. That is to reduce the de gree of this guilt
in the offense. ...
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(PCR App. p. 2108, line 23 - p. 2109, line 1). The j.udge also instructed, as to

burden of proof:

.. 1t is not necessary for you to find the existence of a statutory or
non-statutory mitigating circumstance beyond a reasonable doubt.
In other words, the reasonable doubt burden does not apply to the
defense mltlgatmg circumstances, either statutory or non- -statu-

tory....

(PCR App. p. 2109, lines 4-10). (See also p. 2111, lines 10-13, “You may also
E consider any other factor in mitigation of the offense and you can impose a

sentence of life imprisonment again for no reason at all.”).

The PCR judge found:

..when considered as a whole, as the charges must be, and in light .
of the explicit instruction introducing the concept of mitigating
circumstances (both statutory and non-statutory and including the
concept of the rejection of a death sentence “for any reason”), there
simply is no expectation that a reasonable juror would restrict
consideration of the mitigating evidence to only evidence of non-
guilt issues (i.e. “less culpable”), or somehow limit consideration of
any factor not listed in the statute. ...

(PCR App. pp. 2881-2882).

The Supreme Court of South Carolina agreed and found that ?etitioner’s
argument rested on the tenuous practice of parsing and 1solat1ng portlons of the
_charge Sigmon, 403 S.C. at 134 742 S.E.2d at 401.” When reconnected the
charge appeared proper and complete. Id. At bottom, the Court fonnd the tjrial.
judge had “ clearly indicated the jury’s power to consider avny circumstance in
'mitigation,. and a reasonable juror would have known he could consider any
| reason in deciding Whefher to sentence Sigmon to death.” Id. The Couit also -

~  rejected Petitioner’s argument the charge “reduced f_he weight” of the evidence:
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We further disagree with Sigmon’s contention that the charge
effectively reduced the weight of non-statutory circumstances. The
court did not describe those circumstances as “not provided for by
law,” as Sigmon contends, but instead simply distinguished them
from the statutory circumstances by stating they were “not provided
for by statute.” The qualification seems to have .-been added for
clarity, not to inject a hierarchy into mitigating circumstances.

Id.

“A jury instruction must be viewed in the context of the overall charge.”
Sigmon, 403 8.C. at 133, 742 S.E.2d at 401 (quoting State v. Hicks, 330 S.C. 207,
218, 499 S.E.2d 209, 215 (1998))."° “The test for sufficiency of a jury'chdrge is

what a reasonable juror would have understood the charge to mean.” Id.

Petitioner complains the “instructions imp_inged upoﬁ fhe jury’s ability to
prope_fly»consid'er all mi’pigating evidéhce offered by petiti:o.ner by efrc;neouély
suggesting that only éircu_mstances directly related to the offerisé, '_such ‘as
peﬁtioner’s mental status at the time of the offense, were relevant to the jﬁry’é |
sentencing caiculus.” (Petition, p. 22). This very a.rgument onthe same phrasing
| . wasrejected in State v. Hughey, 339 S.C. 439, 529 S.E.2d 721 (2000), cert. denied,

Hughey v. South Carolina, 531 U.S. 946 (2000).%°

1 Again, the sfate court relied state precedent in the opinion; however,

" Hicks citesto Cupp v. Naughten, 414 U.S. 141, 147 (1973), which provides:“...
we accept at the outset the well established proposition that a single instruction
to a jury may not be judged in artificial isolation, but must be viewed in the
context of the overall charge.” Thus, Hicks follows federal law. See also Boyde
v. California, 494 U.S. 370, 380-83 (1990) (“the proper inquiry in such a case is
whether there is a reasonable likelihood that the jury has applied the challenged
instruction in a way that prevents the consideration of constitutionally relevant

~evidence”). ' ‘

*® Hughey was overruled on other grounds (specifically, the phrasing of
“no reason other than an dct of mercy,” which the court found could resultin a -
the jury not considering “evidence” of mercy) by the later state case of Rosemond
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) In Hughey, the appellant “argue[dA] the jury diarge was ce_nfusihg to a
" ‘reasonable juror b.ecause it implies that non-statutory mitigating circumstances
are not circumstances the law requires a j.ury to consider.” Id: The trial judge
in Hughey gave the f_'ollovtirtg definition in his charge:
A non-statutory mitigating circumstance is one which is not
provided for by statute, but is one which the defendant contends

serves the same purpose. That is to lessen or reduce the degree of
the defendant s guilt in the commission of the crrme of murder.

Hughey, 339 S.C. at 458, 529 S.E.2d at 731. That is almost the exact definition
given by the‘ trial judge in this case:
.- A non- statutory mitigating c1rcumstance is one that 1s not
prov1ded for by statute; but it is one which the defendant claims

served the same purpose. That is to reduce the degree of this guilt
in the offense. . :

(PCR App. p. 2108, line 23 - p. 2109, line 1).

V- The ».Supre'n'ne Court'of South Carolina’s opinion in Hugltey- is persuasive
“in its reaéonirig?that the folldwing »additibn.al irrstructions aidedt-in proterly
gurdirrg the jury, particulerly tltlat the jury may recommend life regardless of
trhether .the' jury ﬁnds the existence of a s_tatutory or nonstatutory mitigatin'g-
“01rcun'13tance and that life may be recommended for any reason or no reason )
all K 339 S.C. at 458-59, 529 S.E.2d at 731. Agam the rev1ew1ng court in

_Hughey,'considering the charge as a whole; found:

. Catbe 383 S.C. 320, 680 S.E. 2d 5 (2009), but not the instant charge. Further, '
as demonstrated in later argument that now dlsapproved of phrasing was not
~atissue here. ‘

B |
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. a reasonable juror would understand that either a statutory ora
non-statutory jury circumstance could reduce the sentence to life
imprisonment. Hughey contends ‘the trial judge’s instruction was
erroneous because the charge defined non-statutory circumstances
as those “the defendant contends” the jury should consider, not
what the law authorizes the jury to consider. The jury charge
adequately apprised the jury of the function of non- statutory
‘mitigating circumstances because it repeatedly emphasized that -
‘both statutory and non-statutory circumstances should be consid-

“ered when forming a recommendation: In fact, the judge instructed
the jury that they could recommend life imprisonment for “any
reason or no reason at all.” See State v. Atkins, 303 S.C. 214, 399
S.E.2d 760 (1990) (upholding a jury charge where the Judge
stressed the j jury could recommend a life sentence “for any reason

~ or non reason”).

‘Moreover, the jury charge in the present case is similar to
other charges of non-statutory mitigating circumstances upheld by .
this Court. The jury charge authorized the jury to recommend life
imprisonment even if they did not find the existence of mitigating.
circumstances. Similar jury instructions have been found adequate -
by this Court. See State v. Hicks, 330 S.C. 207, 499 S.E.2d 209
(1998) (upholding a jury charge which permitted a jury to impose
a life sentence even if they did not find mitigating circumstances);
State v. Sims, 304 S.C. 409, 405 S.E.2d 377 (1991) (jury charge was e
. found proper where it authorized jury to consider any mitigating .
evidence presented); State v. Singleton, 284 S.C. 388, 326 S.E.2d .
153 (1985) (instruction proper where judge states the jury: may
consider “any m1t1gat1ng c1rcumstances . which are supported by
evidence.”). B

339 S.C: at 459-60, 529 S.E.2d at 732.

. Thué, under. étate preéedent, the deﬁnitiog w‘as-l not imprbpér, rtor the
instructio_ns as a whtle infirm. In fact, South Cai‘élinaAi.nstructions a'l_'e fnore
favorat)le in that this jurisdiction charées that a life sentence may be recom-
mended aé a simplg act of mercy independent of the weight of the_ e'Vidence.' At
atny rate, this state precedent does not offér_ld_ federal law; J;ather; t_he state

precedent compliments fed‘eral': law by approving’ language that allows

9]
o



consideration of a multitude of evidence regardleSS of its lab.eled.A See genefqlly '
-Porter v. McCollum, 5.58» US 30, 42 (2009) (criticizing failure to}consider
eVi‘dence that, under state_ iaw_, “does not rise to theAlevel ‘of. establishtng a
statutory mitigating c'i'rcumsta.nce” as such “may nonetheless he considered”- in

sentencing).

Petltloners assert1on 'the PCR Judge s order and the Supreme Court of
South Carohnas op1n10n are both 1naccurate because of the ﬁndmg “the
in_structions, taken as a whole, were su_fﬁcient,” (Petition, p. 25), simply cannot
he vsqua-red With the.. record and relevant state and federal ‘precedent as'
o demonstrated above. Further Pet1t1oners rehance on Cage L. Loutsmna 498“

| US 39 (1990) is Wholly m1splaced (Petltlon p. 26). |

First and forexnost, Cage has heen overruled.. S'econd,- _Petitio’nefs '
argument relies speciﬁcally on the language o'f Cage (i.e.thata reasonable juror
could have understood the charge in the way Pet1t1oner suggests see Pet1t1on -
'-p 26), that th1s Court dlsavowed n Estelle v. McGque 502 U S 62 (1991)

- We acknowledge that language in the later cases of Cage v.

- Louisiana, 498 U.S. 39, 111 S.Ct. 328, 112 L.Ed.2d 339 (1990), and-
Yates v. Evatt, 500 U.S. 391, 111 S.Ct: 1884, 114 L.Ed.2d 432
(1991), might be read as endorsing a different.standard of review
for jury instructions. See Cage, supra, 498 U.S., at 41,111 S.Ct., at

. 329 (“In construing the instruction, we consider how reasonable -

_jurors could have understood the charge as'a whole”); Yates, supra,
500 U.S., at 401, 111 S.Ct., at 1892 (“We think a reasonable juror
would have understood the [instruction] to mean ...”). In Boyde,
however, we made it a point to settle on a single standard of review
for jury instructions—the “reasonable likelihood” standard—after -
_considering the many different phrasings that had previously been
used by this Court. 494 U.S., at 379-380, 110 S.Ct., at 1197-1198
(considering and rejecting standards that required examination of
either what a reasonable juror “could” have done or “would” have
done). So that we may once again speak with one voice on this
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issue, we now disapprove the standard of review language in Cage
and Yates, and reaffirm the standard set out in Boyde.

502 U.S.. at 72 n. 4. See also Kornahrens v. Evatt, 66 F.3d 1350, 1363 (4% Cir.
. 1995) ("we have since recogniz’éd thatin conducting a Cage analysis, courts must

look to the entire context on the jury charge and not just the offending language,

reversing only if there is a. ‘reasonable likelihood’ that the jury would have

applied fhe instruction in an unconstitutional manner”). Petitioner’s argument
should be rejected.

In sum, like Hicks, “the charge provi-ded, even if it found a statutory
aggravating circ_uniétance, the jury coﬁ_ld impose a life sent_ence”land “the jury
was ipstructed it was aufhofized to impose a life sentence e\;en if it did not find
~any mitigating circumstanées.” Hicks, 303 S.C. _at: 218, 499 S.E.Zd .at 215.
Further, the jury here was instructed it could vote for life “for no reason at all”
(PCR App. p. 2111, li_ne_s 10-13). This is an added charge thgt‘ is not spéAciﬁcally
reéuired_ in state practice, id, _n§r constitutioﬁally mandated,- seé Kansas v.
Marsh, 548 US 163, 165-166 (2006) (upholdin_g state sfatute that provided that
the death sentence must be imposed 1f “the sentencing jury determines that
~ aggravating evidence énd miﬁgating evidence are in equipoise”). Such a 'chaf_ge

significantly reduces any possibility of Strickland error for failure to dbject to the

wording of the trial judge’s definition of mitigating circumstances. The charge .

closely follows the instructions also reviewed and approved in Hughey. There

would have been no cause to object, thus, no basis for finding deficient perfor-
mance. Simply, when reviewed as a whole, there is not a “reasonable likel_ihood” _

thét't_he jury would have understood the definition to have directed them to scale -
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back or reduce consideration and/or impact of ariy of tAhev evidence_ in the

| mitigation case. Again, the Supreme Court of South Carolina’s findings and

.concl'usions are fully supported by the record and state and fedéral precedent.

Petitioner has shown no deprivation of a right guaranteed by the Co_nstitution

and the petitipn should be denied.

CONCLUSION

For all of the foregomg reasons, it is respectfully submltted that the
'-Petltlon for Writ of Certiorari should be denied.

' Re_spectfully submi_tted;
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... gentlemen, you,haye.heard;a}lﬂthe,testigony and received

.na;l'theAevidenqe~you are in this“phase ofAthis trial.
“‘ﬁjt's now: tlme for the arguments by the attorneys. The
__”State w1ll make the first argument, then the defense

V w1ll Jmake "an argument Mr. Slgmon w1ll also have an

‘]opportunlty to address you 1f be chooses. After that,

you-will havetgy“charge on the law% and then we will
‘_hegin deliberations tonight.f Again, there is no set

, hour to suspend, it really Just depends on how y'all as

a group feel.

~After the charge on this stage, I will segregate
the three alternates again, and this segregation will be

a little bit'difierent in that you will have to ride in

'separate,cars from the rest ofethe Jjury. If you're at

breakiast, you'll'have to sit at a separate table, so
don't_anybody get‘their feelings'hurt?o:_anything like"

that, but I will keep you completely segregated until a

'sentence has been 1mposed in thls case, but I do need.to

hkeep you in case you're needed So with that we'll have

the State's argument, SollCltor.‘

MR. ARIAIL: - Thank you, Your Honor. We have now

' come to the end of the evidence and thé final stage of

this case. I moving this podium, because I did
something,in my last argument. that I have ‘never done in

my entire career and that was to stand behindﬂa podium,
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and I want to address you a little bit differently at

-this stage, beéause what we're talking about now is .

dealing with the_'ﬁi.r.l_a,l appropriate punishment that ought

to be imposed in this case. And to do that, you need

some common sense guidelines about how to resoclve what -

is going'to‘ be an unusual issue and probébly a" very
diffic_ulf; issue for you fo deal with. I want to talk to
you ébout_ some .éommén sense about how to go about it and
what we think is the proper resolution.

"But first-vlet me talk to> you that Betty told you, o

_Mé. Strom told you in the beglnna.ng that the first step

is when. you go back to your jury room, and the judge

will give you an appropr:.ate .paper to do th:.s, but

4 befoie you can even talk about punishment, you' have to

talk about and resolve the ‘issue. obf the ag.grava__ting
circumstance. Because as you recali, ‘when we went
A{':hrough the voi;: dire‘., we talkéd_ about this-in the
bégin.ning, the law only allows' the ._Sta.te: ﬁo seek the
death penalty in thbse_'cas'es in wk_zich a'- jury -find_s.an
apprépriate aggrévating circumétaride. You will go back |
and not talk about punishment, but the first th‘ing you
need to talk about is, did the State prove. the
éggravating circumstance, and there is one of three, and

actually you already found two of them. | The first is

- the aggravating circumstance of the murder of more than
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one person. .That will be an aggravating. circumstance,

and by your previous verdict you hey_e -already found

" that.

Secondly, the aggravatlng c1rcumstances is that

“'there was a murder conmu.tted durlng a- burglary. And you

have alre._ady found th_a},_t,, _by your p:evxous_ verdict also.
The judge will subnu.t to you a third one, and that is

that there was a. niurde,r andAduAi-in_g the course of the

. murder th_ere was torture of the people involved, b_r_-the

vj:ctime. That will be t_he'tbir.d, Bxi‘_t.any ene of those,

finding of any one of those, or all of those, or two of
the three, whatever, that'ent.i,tles you at _thet time to
then move forward to determine what is ‘tl._n,e apbropriat;e

punishment in this case, life imprisonment without

'parole, or the death penalty . And. that s what thlS case

is about._

Now, 1;_he' stete has asked for the death n-p_enalt.y and
we think it's epproprie,te in this c'a,ee.' But I'll submit
to you t_h_at IAbeliex_'re tl.;at: you will hear, before the
afgumen_t_s after me by the defendant and by the defense
coneludes, ‘there will be-words used in. an .effort to éut
th:.s Adec.i'.si‘on in a context that will be bothersome to

you. I want to try to put you at ease a little bit

,about this, because we.are not killing someone. And we

. are not doing anything. that' is wrong. .What we are doing
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- is carrying out the lawful and' constituted function of

our government. The government has entrusted you,

‘decision. It is not only entrusted -you, but 1t's thrust

it upon you. It is has said in its w15dom, the courts :
and the Legislatures have sald in their w1sdom that the
best people to make tois'decision'are the citizens of
the local community. &And that is you.

So. what you are doing is in essence becoming a

~judge and you will sit where the judge normally sits in

sentenCLng. The_judge is the person who_normally

sentences in every other case in our law except the case

‘of the State seeking the deafh'peneity.u And in that

case you carry out the function of the judge. So if

’ someone suggests to you that we are doiﬂg_something

wrong or that you're getting'it'on a personal basis, or

that you;re killing someone, that‘s not what we're

'doing;' Wnat we're doing is assessin 1g under our law

whethei or not it is. an approprlate_penalty to impose_
the death penalty in this particular case. This
particular caee ooly.

Now, the oase<that we are going talk about is also
not about Brad Sigmon living or dying. AThat's‘another
way it may be phrased to you. This case is about

appropriate punishment for the crime committed and the
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person who committed it. This case is not. about Brad

Sigmon. Brad Sigmon is the defendant, but it's not

~about whether or not tpg.inq;vidual.Brﬁd Sigmon should

live or die. It is about whether or not it is an

appropriate pqnishment_fbr the qrimg that Brad Sigmon

committgd in killing Gladys and David Larke..

 Now, Iﬁunde;étand that this will be a tough
decision for you to have to maké. It’s a tough dec151on
for jurles to have to make, but as I told you, 1t 15 a.

rgsponslblllty that the government places upon 1ts

: jcitizens;  And you will fulfill that just as'you're>~

entrusted to do so, just like you gévé me your oath that

you woﬁlq be éble to carry it out inffhe begiﬁning.of

this case, and I trust that you Wlll carry it out '

. through the rest of this process._

But.every serious decision you makevin life is

difficult. You make serious dec151ons and difficult

- de¢isions and family llfe every day regardlng chlldren,
_';ega;dlngAyou; job, regardlng_a number of 1pstances,
_including,thbse in your ma:riagé;- Those are seriouS-énd
difficult decisions and you make it in a very thoughtful

and honest way. AAndiyou<go throhgh'it'logiéaLly, and’

you weigh the alternatives and give consideration, and
you do it lacking emogion'fo; ¢ne side cor the other,

and you make a decision that you think is best. And
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the State of South Carolina, who is represented

~t'hrough-me and my staff, are: cértainly rest aséured

that if you take the same .deliberate course that you »

make in your every day lives, making. serious decisions’
about your business, and apply it to making the

decision in this case, that you will reach the

appropriate -de_cision.

. And we'll talk a little bit about -- I want to talk

a little bit about the ‘appropriate de¢ision later. But’

- first I want to talk about mercy, because I can assure .
. you you willAhear mercy. -You will hear mercy being _
"begged and -- mercy to. spare the life of Brad Sigmon.

.Mercy to show mercy in this case, to give mercy, and:

the law allows mercy, and mercy, and you will hear- '
mercy. The only thing '_that_ ‘I remind you is when you hear

mercy,- you remember that mercy belongs to those who

deserve it.
Now,' I want you to remember that wher_x the defendant
-gets up here and asks you to give him mercy, ask him

- back in your mind, what mercy did you show to Gladys and .

David? What mercy do you deserve? What mercy have .you
earned as 'a"re‘sult of the acts Stou .hax'rév _commit-tec'i';?. |
Merc? is an appropriate human nature response, but mercy
belongs. to those who deserve it, |

Now, when we asked for the death penalty, it's a
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;.- » falr and appropriate question for you to say back to me,
: Solicitor Ariail,. why. do you think that the death

., penalty is an appropriate punishment in this case? And

I can best summarize it by aAr'espo,ns.e .that I got from a

juror in anqther»‘caseg._,on? voir dire, and that juror said,

~+-.-a8 to her fesponse in her argument -fcr the death

p'enal,ty, that they're are Amea'_An and evil people who live

in-this world, who do not deserve to. continue to live

with the rest. df us, regardless of. how confined they .

‘are. And that's what the- basis of our request for the

death penalty is. There are certaln-'mean and evil.

‘people that llve in thls world that do. not deserve to

- cont:.nue to live with us.

The: death penalty is a.bout accounta.b:.lz.ty , I‘-t i‘s

__about accountablllty for bad choices. Brad Slgmon made
‘bad ch01ce-s-. Brad Sigmon, ev:.dence through hlS bad

.ch01ces that he is an evil person. And Brad Slgmon

deserves the ultlmate punlshment 111 this case, because

‘he made those bad cho:Lces, and because he showed no
A mercy, and because his- crlmes were so brutal, and that'

-why tbe State is asklng that ‘you hold Brad SJ.gmon ,

accountable, ‘and the death pen‘alty is the propez.j .

punishment.

Now, Brad Sigmon had opportunity .to make a

different choice than what he made. . .And he made a
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choice, én intellilgen't, choice as to what he wanted to
do. 2nd our punishment that we put forth in this case
should meet thatv—- »thaf: act that he madé it out, a.nci it
should.hoid him acéouritéble for it. |
Now, a ni:mberA of you m the coﬁrse of 'voi-r dire
exppes’éed some reservation, which is a 'ﬁérmal response,
about the imposition of the dedth penalty, particularly
in cases whefe you were not é.bsolutely 100 percent
beyond a show of a doubt certain of the defendant,'s_

guilt. That's no J__ong'e'r‘_ an issue in .t,his case. This is

' _the perpetrator.. This is-the person.. There is going to

' be no DNA in years to come that says that Brad Sigmon

did not kill‘GiadYs énd David-Larke;: He's admiftéd

that. That's a guilt factor, and that no longer is an

~issue in -th:-i.'s.cas_e'. He is guilty of these acts. There

are no excuses. -Thére are no excuses for it.

There are no excuses put forward, even though Ms.

. Furtick and Mr. Morton tried to say thére were excuses,

or wanted to say there were excuses. I call that the

.Flip'Wils:cyn.‘.- I don't know if any of you ‘are old enough

~ to reinember-that comedian Flip Wilson. >Flip"s response

was always, the devil madé me do it. The deévil made me
do it. And.I said that in my cloéing to you at the
cuilt phasé, th'at-‘somew_here‘ along the way  you were going

to here somebody else was. responsible. Was it doing to.
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be the cocaine? Was .it going to be the-alcohol? What

was it going to be?. Was it going to be.his bad -

pare;nt‘inq, orbad parents that brought him up; or his .

bad uphringihg? What was. the excuse going to be toé
justify or get some leniency out of. you?

Well, I can tell you it was not -his had parents .

L Because those two. people. got on.. this wz.tness stand and

you could tell from his- natural father, . hlS natural

mother, and h:.s step—father, ..hat those are genulne good ‘

B Ap_'eq_ple wh_o are. genu;ne;ly co_ncerned‘ab‘out‘ their s’on And
. ‘they,»are_- sorry for what has happehed. So it's not hls :

. A;bad .parents.' - His parents did not cause hls problem, :

like Ms. -inrﬁické would want to suggest to yqu.- And it

-wasn't the cocaine. It wasn't the alcohol. - It was a

mean and evil person who committed a heinous act.
This is not‘a case. for life impzfi—son.ment.' If you

wanted to s:unply g:.ve the easiest and- most ~- least

difficult dec:.s;on, then life ;mprlsonmentls the way to
go. But that's not what this is about. . Your role in-

_this function is to portion the appropriate sentence to

the crime and the individual. who made -- or committed

. it.

Let me tell you why life imprisonment is not the

- appropriate sentence in this case. Brad Sigmon is a

manipulator. I said-;that in my earlier statem'ent.: I
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knew that Ms. Tomberlin was going to testify in this
portion of the case. I 1_cnew what she was going to say.
I ‘knew what his whole life Qas about. He's a

manipulator; He's a controller. He'-s an intimidator.

_,He s a smoozer, -and that's Why he doesn't deserve llfe

imprisonment. He would s.u:aply become a part of the
power structure. He would become-the' inmate's advisor,

their lawyer.' He would become that person in the pr:Lson

_ settlng that - would be a leader.

And we may think-life impriso'nment is serious

'_business, but‘yo{l still have your visitatioh w1th 'y'our

family. You still have your mail. You st:Lll have your

TV, You Stlll eat three meals a day.'-, Somebody washes
- and takes care of your clothes You get all the -
benef:.ts of health care, and recreation. A1l of those

‘things are provided for you.

Sure, your life is limited. Your life is limited

“to a smaller confinement in that you don t have the

reedom to move a_‘oout : L:Lfe in prison carr:.es a lot of

_beneflts w:.th it and that's why it's not proper in this
- case. He would still have the freedom to_ see his

-children, something that these children of Gladys and

David Larke will never have the opportunity to do.

. And I said to you earlier that this is serious

“business for serious people. And it's serious
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. conside:ation time for serious. punishment. And the

State ha_s asked you and.I told youi in the beginning we

.were going.to ask you to impose the death penalty. And

we think that is the result of an individualized .

.assessment of this crime. Brad Sigmon has been

controlling, 1nt1m1dat1ng, beatlng, and working his way

'through J.ntlmldatlon and manlpulatlon through llfe as

his ex-wife 'testified _throughout. And now is the time

. to stop him. It's time for this to be over.

Gladys and David Larke were brutally murdered. As

I told you earller, and I say ‘this not in-a bad way

because I got some crlt:.c:Lsm from my w.1fe for saylng

that they were elderly at 59 when I m 55, and that we're

not far from 59. I didn't ‘mean’ in that way I meant it
:.in the ‘sense that they were beyond a certaa.n age that
Ventitles_.,"you to be and obtaln a certain status where you
_have certain prlvz.leges in llfe, and they had the

priirilege of ret:.rement.v They . had ‘the pr:Lv:Llege of

enjoyn.ng thelr retlrement, even though Gladys was Stlll '
worklng dur:.ng the night, 51tt1ng and takJ.ng care of an-
elderly lady.» |

But they were two people living and breathing human -

beings who underwent what had to be the most horrific

. death that I could ever imagine, of seeing someone

-coming at you with a baseball bat. And it keeps going
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back, and I mentioned it in my earlier statement, that
Gladys went to that chair security, that-Lazy-boy

recliner Ain that living room, where she sat-and watched

'TV; ‘and put her hands over her head, probably begged for

mercy, and was brutally assaulted wrth a baseball bat.
And you saw the pictures, .and you understand the force '
that had to be used and the smashlng,-and'the sounds
that went on throughout that entlre event, had to be

beyond human bellef as to the brutallty of what took

Aplace, to kill those two peonle, and move back and

forth, and then to leave~them.‘.Cover them-for dead,’and.

“leave them. Leave them and run and hide.. That's why he

deserved the ultimate punishment.A He &as malicious, and’
he deserves that punishment.
Now, Ms. Strom told you this yesterday morning,

that it is your responsibility as the voice ofdthis

*vcommunity, and that's what this process -is about,

bringing together 12 people Who‘are the-consensus, or to

_draw the consensus of the: communlty as ' to what is the

approprlate case in which to apply the death penalty.

2nd thls is ‘the only way it can be applied. It can:
only be applied by ydu;.through a consensus of talking,
and reasoning, and-iistening, and'thinking, and
putting on record what you believe is the approbriate

punishment for each crime. And it is a function of
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It is a. function of our government, and you have
been' entrusted with that, and your decision will ring
like a bell iﬁ thiS’comgunity‘as-whet is: the standard
for appropriate cenduct:and when . the deeth.penalty is

prdper.: And there are people, there.are people who will

.argue that the death penalty is not a:deterrent. But my

response as the Solicitor of this circuit is, it is a

. deterrenu to this. 1ndlv1dual and that 1s what we are

asklng, is to. deter Brad Slgmon and send the message
that this type of. conduct w1114not be: tolerated in
Greenville County, or anYwhere~in this State. And let

thaf_decision that you reach ring like a bell from this

‘courthouse, that people w1ll understand that we will not

accept brutal behav1or such. as thls. - Thank you.'

TﬁE COURT.: . Mr. Eppes?

: MR,:EPBES; Let me get a drink of water. Excuse

-me. Is death necessary? Ms. Strom asked you when we

.starteﬁ (inaudible).

. COURT. REPORTER:. I cannot hear you, Mr. Eppes.
MR. EPPES: I'm sorry. Is this death necessary,
that's what Ms. Strom asked you wheh-we started this

portion of the case. Now the Solicitor has asked if you

.. it's appropriate. He said that'the government trusts

you to be judge and jury. The oniy,wayABrad'Sigmon-dies
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appropriate argumént?
Wait? Wﬁat kind of a:gﬁment? You said
personal comments? Personal bomments.
aren't allowed, but I don't know ---
An argument to suggest to the jury that
he feels personally phat the death
penalty is the coxrrect --- is the
correct sentence in the case?
That would be improper.
Okayf » |

And it's. not important what he thinks.

Okay.

Or'it:shouldn't be.

Woﬁid it be inadmissible?

It should be, yes. My understandiﬁg is
it'woﬁld be.inadmissible.

Correct. And was that your
understanding in 20027

I would hope it was. I can't remember
ever not knowing Ehat,Abut.

And if that was happening wouid iﬁ héve
been your responsibility to either
object or-let Mr. Eppes know to object?
Certainly.

There was another major work initially,

JUDY COMP & ASSOCIATES, INC.
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