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Good morning,
Attached please find the Appellant Uninsured Employers’ Fund’s Petition for
Rehearing for filing.
Thank you and have a great day!
 
Michelle Adams

Paralegal to Timothy B. Killen and Elizabeth Wiles

945 Houston Northcutt Boulevard | Mt. Plesant, SC 29464
o. 843.278.0100  |  d. 843.277.0827 |  f. 843.589.9000
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Michelle A. Adams 


 
Reply to:  Charleston 


direct: (843) 277-0827 
fax: (843) 589-9000 


madams@hplplaw.com 
 


 


 
 


June 5, 2025 
 


 
 
VIA EMAIL ONLY – ctappfilings@sccourts.org 
The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South Carolina 29211 
 
Re: Zachary Brown v. Southeastern Services, H.H.I., LLC 


Appellate Case No:  2022-001153 
HPLP File No.:  5415.00185 


 
Dear Ms. Kitchings: 
 


Enclosed please find the Uninsured Employers’ Fund’s Petition for Rehearing for filing 
regarding the above referenced matter.  The Uninsured Employers’ Fund is a state agency exempt 
from filing fees; therefore a filing fee is not enclosed.  


 
Should you have any questions, please feel free to contact me.  


 
Respectfully, 


 
HOLDER PADGETT LITTLEJOHN + PRICKETT, LLC 


    
Michelle A. Adams 
Paralegal to Timothy B. Killen 


 
TBK/maa 
Enclosure 
cc:  Joshua Fester, Esquire (via email) 
 Michael P. Bennett, Esquire (via email) 
 Amy Bracy, Judicial Director, SC WCC (via email) 


Amanda Prentiss (via email) 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 
___________________ 


APPEAL FROM THE SOUTH CAROLINA 
WORKERS’ COMPENSATION COMMISSION 


WCC File No. 1824344 
___________________ 


 


Appellate Case No. 2022-001153 


___________________ 


 


Zachary Brown, Claimant, Respondent, 


v. 


Southeastern Services, H.H.I., LLC, Employer, and Uninsured Employers’ Fund, Carrier, 
Defendants, of which Uninsured Employers' Fund is the Petitioner. 


__________________________ 


 
PETITION FOR REHEARING 
__________________________ 


 
      


Timothy B. Killen, Esquire, SC Bar 72501 
Holder Padgett Littlejohn + Prickett, LLC 
945 Houston Northcutt Blvd 
Mt. Pleasant, SC 29464 
Office: (843) 277-0826 
Fax: (843) 589-9000 
tkillen@hplplaw.com 
Attorneys for Petitioner 


 
 
June 5, 2025 
 
Other Counsel of Record: 
 
Joshua R. Fester, Esquire 
Law Offices of Darrell T. Johnson, Jr., LLC 
PO Box 1125 
Hardeeville, SC  29927 
jfester@johnsonslawoffice.com 



mailto:tkillen@hplplaw.com
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Michael P Bennett, Esquire 
Carr Legal Group 
1917 Lovejoy St 
Beaufort, SC  29902 
michael@carrlegal.com 
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TO:  THE SOUTH CAROLINA COURT OF APPEALS, JOSHUA R. FESTER, 
ESQUIRE, ATTORNEY FOR RESPONDENT, AND MICHAEL P. BENNETT, 
ESQUIRE, ATTORNEY FOR EMPLOYER:  


 
Pursuant to Rule 242, SCACR, the South Carolina Workers’ Compensation Uninsured 


Employers’ Fund (the Fund), by and through its undersigned counsel, respectfully petitions for a 


rehearing of this Court’s decision dated May 21, 2025, dismissing the Fund’s appeal as not 


immediately appealable. This petition is timely filed within fifteen (15) days of the decision, as 


required by Rule 221(a), SCACR. 


BACKGROUND 


In a split decision dated July 20, 2022, the South Carolina Workers’ Compensation 


Commissioner determined that the sole member of a single member limited liability company 


(LLC), which was taxed as a sole proprietor, could be counted as an employee in order to reach 


the jurisdictional number of employees, subjecting the LLC to the terms and provisions of the 


South Carolina Workers’ Compensation Act.  ROA 51; Order of Appellate Panel.  Fund timely 


appealed to this Honorable Court.   


Appellant and Respondent filed their respective Final Briefs on January 6, 2023.  In those 


Briefs, no party alleged, asserted, or addressed whether this appeal was interlocutory.  Over two 


years after the appeal was filed, this Court, sua sponte, requested the parties draft memoranda 


“addressing the question of whether the decision of the Workers’ Compensation Commission in 


this case is immediately appealable.”  Letter from Court of Appeals, October 24, 2024.  The parties 


did so.  Thereafter, the matter was set for oral arguments.  Oral arguments were heard on March 


12, 2025.   


On May 21, 2025, this Court issued an order dismissing the Fund’s appeal of the South 


Carolina Workers’ Compensation Commission’s order, which awarded Zachary Brown (Claimant) 
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both temporary disability payments and medical benefits. The Commission’s order found 


Southeastern Services, H.H.I., LLC (Southeastern) to be subject to the South Carolina Workers’ 


Compensation Act (the Act) by regularly employing four (4) or more employees within the State. 


The Fund appealed, arguing the Commission erred in this finding.  As to the merits of the case, 


the Fund argued that the owner of a single-member LLC, taxed as a sole proprietorship, cannot be 


counted as an employee when determining if the company meets the four-employee threshold for 


jurisdiction.  The Fund argues this determination is of significant public importance and requires 


the Courts’ consideration and determination. 


 Nevertheless, this Court dismissed the appeal, holding the Commission’s order was neither 


a final decision nor an interlocutory order requiring immediate review under section 1-23-380 of 


the South Carolina Code (Supp. 2024), and this Court failed to issue any rulings affecting the 


merits of the case.  


GROUNDS FOR REHEARING 


The Court’s decision misapprehended critical points of law and fact, justifying rehearing 


under Rule 242, SCACR. Specifically:  


1. Misapplication of the APA’s Interlocutory Exception. 


The Court erred in concluding that delayed review of the Commission’s order provides an 


adequate remedy. The Court acknowledged the Fund’s argument that Southeastern may be unable 


to repay benefits paid by the Fund if the Commission’s jurisdictional finding is later reversed (Op. 


No. 6111 at 6). However, the Court misapprehended the practical inadequacy of delayed review 


by relying on Moore v. North American Van Lines, 319 S.C. 446, 462 S.E.2d 275 (1995), which 


addresses employer restitution after a final reversal, not the Fund’s unique statutory role. Under 


S.C. Code Ann. § 42-7-200(C) - (D) (2015), the Fund’s right to recover from Southeastern is not 
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guaranteed, as Southeastern’s financial insolvency could render recovery impossible, causing 


irreparable harm to the Fund  Rather than embrace judicial economy, this Court has encouraged 


further litigation and longer lasting litigation (by either the Employer and/or the Fund “seeking 


reimbursement” from the Claimant via a lawsuit after an eventual final denial of benefits) (Op. 


6111 at 6).   


Further, the publication of this dismissal will have the deleterious effect of ending all direct 


appeals in any workers’ compensation case involving coverage disputes.  While this may well ease 


appellate dockets, it will also drive up the costs of settlements, forcing employers, carriers, and 


state agencies to pay more than the value of cases to ensure closure within a reasonable period.  


This is because parties to cases who should not actually be parties cannot immediately appeal, and 


they must attend to cases for untold periods of time.  Attorneys in this state are already using the 


Court’s decision to achieve that goal.1  While mediation is always a good method to achieve 


resolution of cases, the threat of having to pay more than one should because one is unable to 


perfect an appeal for years is not desirable and does not promote judicial economy, and is also a 


denial of procedural and substantive due process.   


If this Court hearing immediate appeals from the Workers’ Compensation Commission is 


to be, indeed “as rare as the proverbial hens' teeth,” all parties to workers’ compensation claims 


 
1 As an example, the following is copied from an email sent on 6/2/25 by a prominent claimant’s attorney to multiple 
firms/agencies on multiple cases: 
 
“Good afternoon, Colleagues.   
  
“Based on the recent case of Brown v Southeast Services, H.H.I., LLC, Employer and Uninsured Employers’ Fund, 
Appellant, Opinion 6111(filed May 21, 2025), the Order of the Commission will be interlocutory with no further 
appeals until the case is finalized.  Therefore, whoever loses on the coverage issue will be responsible to pay the past 
medical expenses and ongoing compensation and medical benefits.  
  
“If this does not give you a reason to reschedule mediation, I do not know what will!” 
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will be negatively affected, though, admittedly, it will more drastically affect the defense bar (Op. 


No. 6111 at 4).   Claimants will only be able to appeal outright denials of benefits, and any other 


matter (temporary total disability, medical treatment, and unfair compensation rate calculations) 


will have to wait, no matter how long it takes to achieve maximum medical benefit.  Most certainly, 


it will neuter the Fund’s ability to ever appeal subject matter jurisdiction – the damage will already 


have been done, the benefits will be paid, and the employers will be insolvent, in all practicality.  


It will, as a matter of course, render the Fund’s appeals of subject matter jurisdiction in any matter 


toothless.  Certainly, this is not a purpose of the Workers’ Compensation Act. 


The Fund understands and appreciates that this Court seeks to prevent the bouncing back 


and forth in cases such as Rusell v. Wal-Mart Stores, Inc., 426 S.C. 281, 826 S.E.2d 863 (S.C. 


2019).  The Fund understands that “primary goals of the Workers’ Compensation Act is to provide 


quick and efficient resolution of work-related injury claims so neither employers nor employees 


become bogged down in complicated and protracted litigation.”  Russell v. Wal-Mart Stores, Inc., 


426 S.C. 281, 826 S.E.2d 863 (S.C. 2019) (emphasis added).  This case involves subject matter 


jurisdiction.  The Fund is arguing that the Commission, in a split decision, erred in determining 


that the employer was subject to the Act.  If Employer is not subject to the Act, doesn’t requiring 


(1) Defendants to provide medical care and treatment and temporary total benefits2 until Claimant 


reaches maximum medical improvement; and then (2) requiring them to argue, once more (at 


hearings and on appeal), that the employer is not subject to the Act constitute the kind of protracted 


litigation sought to avoid? 


  


 
2 In its opinion and at oral arguments, this Court seemed to downplay and dismiss the Commission’s award of 
Temporary Total Disability (TTD) benefits  (“. . . $3,1000 for a closed period . . . .”, ignoring that Claimant could and 
most likely would argue for additional TTD due to the medical treatment he would undergo in order to reach maximum 
medical improvement (Op. 6111 p. 2). 
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2. Overlooked Precedent on Jurisdictional Determinations. 


The Court failed to consider precedent recognizing that jurisdictional issues, such as 


whether Southeastern is subject to the Act, may warrant immediate review due to their 


foundational impact. See Green v. City of Columbia, 311 S.C. 78, 79-80, 427 S.E.2d 685, 


687 (Ct.App.1993) ("An appeal to the circuit court will not lie from an interlocutory order of 


the Workers' Compensation Commission unless such order affects the merits or deprives the 


appellant of a substantial right."). "An order involves the merits if it finally determines some 


substantial matter forming the whole or part of some cause of action or defense in the case." 


Canteen v. McLeod Regional Medical Center, 682 S.E.2d 504, 384 S.C. 617 (S.C. App. 2009) 


(emphasis added).  The entire defense in this case is that the Employer is not subject to the Act.  


That is prima facie a substantial right that has been affected. 


The Commission’s finding that Southeastern had the requisite number of employees is a 


threshold issue that, if erroneous, invalidates all subsequent obligations imposed on the Employer 


and Fund. Delayed review risks unnecessary expenditure of public funds, which cannot be 


adequately remedied post-final judgment.  Denying immediate appeal risks forcing the Fund to 


comply with an order it contends is outside the Commission’s authority, undermining the APA’s 


provision for interlocutory review when “review of the final agency decision would not provide 


an adequate remedy” (S.C. Code Ann. § 1-23-380). 


Further, in Shatto v. McLeod Reg'l Med. Ctr., 406 S.C. 470, 753 S.E.2d 416 (S.C. 2013), 


now Chief Justice Kittredge outlined how the Supreme Court could hear immediate appeals from 


the Court of Appeals on workers’ compensation cases: 


In 2006, as part of Act 387, which, among other things, mandated that appeals 
from the Commission go directly to the court of appeals, section 1–23–390 (2006), 
entitled “Supreme Court review,” was amended to include review of decisions 
from the court of appeals. Section 1–23–390 concludes by providing that appeals 
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from the court of appeals shall be pursued “by taking an appeal in the manner 
provided by the South Carolina Appellate Court Rules as in other civil cases.” 
Rule 242(a), SCACR, authorizes this Court to issue a writ of certiorari “to review 
a final decision of the Court of Appeals.” (emphasis added). The parties concede 
that the court of appeals' decision is final. Indeed, the rule speaks in terms of 
reviewing a “final decision” of the court of appeals, not a “final judgment.” 
 


Shatto v. McLeod Reg'l Med. Ctr., 406 S.C. 470, 753 S.E.2d 416 (S.C. 2013) (emphasis added).  


Compare this to the Court of Appeals’ language in the underlying decision: “Although the first 


part of the statute uses the term ‘final decision,’ most precedents use the term ‘final judgment’" 


(Op. 6111 at 3). 


3. Undue Narrowing of the APA Exception. 


The Court’s reliance on Hilton v. Flakeboard Am. Ltd., 418 S.C. 245, 791 S.E.2d 719 


(2016), and Russell v. Wal-Mart Stores, Inc., 426 S.C. 281, 826 S.E.2d 863 (2019), to limit the 


APA’s interlocutory exception to cases of “unreasonable delay” overlooks other circumstances 


where immediate review is necessary. The Court’s decision effectively bars immediate appeals of 


all temporary benefit awards, undermining the APA’s provision for interlocutory review when 


“review of the final agency decision would not provide an adequate remedy” (S.C. Code Ann. § 


1-23-380). This interpretation risks flooding the system with unreviewable interim orders, contrary 


to the Act’s purpose of efficient resolution.  


4. Necessity of Immediate Appeal to Preserve Jurisdictional Issue. 


The Court’s dismissal fails to account for the need to appeal the Commission’s 


jurisdictional finding to preserve it for judicial review. South Carolina law requires parties to raise 


issues at the earliest opportunity to avoid waiver. See Staubes v. City of Folly Beach, 339 S.C. 406, 


412, 529 S.E.2d 543, 546 (2000) (holding issues not raised to and ruled on by the trial court are 


not preserved for appellate review). The Commission’s finding that Southeastern employed four 


or more employees is a threshold jurisdictional issue under the Act. See S.C. Code Ann. § 42-1-
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360 (2015). By dismissing the appeal as interlocutory, the Court risks precluding the Fund from 


challenging this finding upon final judgment, as delayed review may be deemed untimely or 


waived. This is particularly critical given the Fund’s statutory obligation to pay benefits only for 


employers subject to the Act. See S.C. Code Ann. § 42-7-200 (2015). 


If the jurisdictional issues cannot immediately be appealed, they will become the law of 


the case and unappealable at a later date.  This will not stop the appeal of issues that the Court of 


Appeals determine to be interlocutory, as parties will still need to appeal them to preserve them 


for review.  This does not engender judicial economy.  In fact, it substantially hinders judicial 


economy.   


RELIEF REQUESTED 


The Fund respectfully requests that the Court:  


1. Grant a rehearing to reconsider the appealability of the Commission’s order.  


2. Reinstate the appeal and address the merits of the Fund’s argument regarding the 


Commission’s jurisdictional finding.  


3. Alternatively, certify the appealability issue for review by the South Carolina Supreme 


Court under Rule 244, SCACR, due to its substantial public importance.  


CONCLUSION 


For the foregoing reasons, the Fund respectfully requests that this Court grant this petition 


for rehearing. 


 


 


 


 







8 
 


      Respectfully submitted, 
 


       
      ___________________________________ 


Timothy B. Killen, S.C. Bar No. 0072501 
Holder Padgett Littlejohn + Prickett, LLC 
945 Houston Northcutt Boulevard 
Mt. Pleasant, South Carolina 29464 
tkillen@hplplaw.com 
843-277-0826 
Attorneys for Petitioner Fund 


 







 
 


THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


________ 
 


APPEAL FROM  
THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION 


 
Appellate Panel 


_________  
 


Appellate Case No: 2022-001153 
WCC No: 1824344 


 _________  
 


Zachary Brown, Claimant, Respondent, 
 


v. 
 


Southeastern Services, H.H.I., LLC, Employer, and Uninsured Employers' Fund, Carrier, 
Defendants, 


 
of which Uninsured Employers' Fund is the Appellant. 


 
__________ 


 
PROOF OF SERVICE 


__________ 
 


I hereby certify that I have served the Uninsured Employers’ Fund’s Petition 
for Rehearing upon the parties below via electronic service on June 5, 2025, as 
follows: 
 


Joshua R. Fester, Esquire 
Law Offices of Darrell Thomas Johnson Jr., LLC 


jfester@johnsonlawoffice.com 
 


Michael P. Bennett, Esquire 
Carr Legal Group, LLC 
michael@carrlegal.com 
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     _____________________________ 
                                                 Michelle A. Adams 


Paralegal to Timothy B. Killen 
Holder Padgett Littlejohn + Prickett 
945 Houston Northcutt Blvd 
Mt. Pleasant, SC 29464 
(843) 277-0827 
madams@hplplaw.com 
 



mailto:madams@hplplaw.com








