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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

GEORGE JENKINS,
Appellant,

V.

FLORENCE HEYWARD DAVID,
Respondent.

Appeal from Charleston County
Jennifer, Circuit Court Judge

CASE NO. 2019-CP-10-006647

APPELLANT’S INITIAL BRIEF
TABLE OF CONTENTS
JURISDICTIONAL STATEMENT
STATEMENT OF ISSUES ON APPEAL
STATEMENT OF CASE
STANDARD OF REVIEW
ARGUMENT
CONCLUSION

TABLE OF AUTHORITIES*CASES
STATUTES
EXHIBITS

fa—

0N S U A W N

JURISDICTIONAL STATEMENT

This appeal arises from the Circuit Court’s Order granting respondent’s Motion for Summary

Judgment entered on October 29 2024. The Notice of Appeal was timely filed on November





15th 2024, pursuant to Rules 203 and 208 of the South Carolina Appellate Court Rules
(SCACR). The Court of Appeals has jurisdiction under S.C. Code Ann. § 14-3-320 and Rule

203(b), SCACR.
STATEMENT OF ISSUES ON APPEAL

Whether the Circuit Court erred in granting summary judgment when genuine issues of

material fact existed.
STATEMENT OF THE CASE

This case arises from a case that was jointly filed in the Charleston County Probate Court,
originating from the Charleston County Court of Common Pleas on December 27% 2019.
(Exhibit A) An Order for Summary judgment was Ordered in this case of Appellant notified the

Appeals Court of the intent to appeal the ruling on November 14, 2024.

Despite conflicting testimony and documentary evidence supporting Appellant's claims,
Respondent moved for partial summary judgment on May 10%, 2023, asserting that no genuine

issue of material fact existed. (Exhibit B)

After a hearing on October 29, 2024, the Circuit Court granted Respondent’s Motion for
Summary Judgment on the basis that Appellant failed to demonstrate a triable issue. (Exhibit C)
Prior to this ruling, Plaintiff filed a motion to Reconsider. That motion was denied by the Court

(Exhibit D) This appeal followed.
STANDARD OF REVIEW

Summary judgment is appropriate only when no genuine issue of material fact exists, and the

moving party is entitled to judgment as a matter of law. Rule 56(c), SCRCP; Baughman v. Am.





Tel. & Tel. Co., 306 S.C. 101, 109, 410 S.E.2d 537, 541 (1991). In reviewing the grant of
summary judgment, appellate courts apply the same standard as the trial court, viewing the
evidence and all reasonable inferences in the light most favorable to the non-moving party.

Fleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002).
ARGUMENT

The Circuit Court erred in granting summary judgment because genuine issues of
material fact exist. Summary judgment should be denied when the record reveals disputes of
material fact. Baughman, 306 S.C. at 109. The burden rests upon the movant to demonstrate the

absence of such disputes. Id.

Here, the Circuit Court overlooked or misapprehended evidence that directly conflicts with

Respondent's assertions. Specifically:

1. The Order from the Probate Court that found the three prior wills invalid.

2. That the Power of Attorney did not explicitly allow self-dealing.

The Court did not take the prior Probate Court’s Order nor the three wills that were
thrown out by the Probate Court. The argument by the Defendant that the Plaintiff lacks
standing has no merit when the will that is supposedly excluding the Plaintiff at issue in Probate

Court.

Summary judgment is particularly inappropriate when the outcome turns on witness
credibility or competing inferences from the facts. Etheredge v. Richland Sch. Dist. Two, 341
S.C. 307, 311, 534 S.E.2d 275, 277 (2000). Considering these factual disputes, it was error for

the Circuit Court to weigh the evidence or make credibility determinations. The presence of such





genuine issues of material fact mandates reversal of summary judgment. According to Fleming

v. Rose, 350 S.C. 488, 567 S.E.2d 857 (2002):

"In determining whether any triable issue of fact exists, the evidence and all inferences which

can be reasonably drawn therefrom must be viewed in the light most favorable to the non-

moving party."

This means when there is opposing evidence presented by opposing parties the non-

movant must have priority as it relates to summary judgment.

It is also established that Summary Judgment should not be granted when credibility is at

issue. In Etheredge v. Richland Sch. Dist. Two, 341 S.C. 307, 534 S.E.2d 275 (2000) it states:

"Summary judgment is rarely appropriate in cases involving questions of intent, motive, or

where there are issues of credibility."

This case involved the question of three wills which have been thrown out by the
Charleston Probate Court. It also had a question of the use of power of attorney for personal
gain. The Defendant admits to using the POA to transfer property and benefiting from that

transaction.

Under the South Carolina Uniform Power of Attorney Act (SCUPOAA), which is

codified at S.C. Code Ann. § 62-8-101 et seq., the agent has a fiduciary duty to:

e Act in accordance with the principal’s reasonable expectations to the extent known.
¢ Actin good faith.

o Act only within the scope of authority granted in the power of attorney.





Self-dealing, which includes transactions that benefit the agent personally at the principal’s
expense (such as transferring the principal’s property to themselves or making gifts to

themselves), is strictly limited and usually prohibited unless:

The Power of Attorney document expressly permits it (such as allowing gifts, transfers,
or self-dealing or the principal consents at the time of the act, which is rare if the principal is

incapacitated (the usual reason for using the POA).

If the Power of Attorney is silent or ambiguous about self-dealing, the agent

is prohibited from doing so and may be found in breach of fiduciary duty.

The moving party bears the burden of showing no genuine issue of material fact. In

Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1991) the Court concluded:

"The party seeking summary judgment has the burden of clearly establishing the absence of a

genuine issue of material fact."

Even "Slight Doubt" about facts requires denial of Summary Judgment. According to

Davidson v. Shirley, 172 S.C. 329, 174 S.E. 35 (1934) (still cited for the general principle):

"If there be the slightest doubt as to the facts, summary judgment should not be granted." There
was enough evidence presented in a packet to Judge McCoy which created the slightest doubt.
The Honorable Judge read the full packet from presented from the Plaintiff and did not take any
of it into considered.  The weighing of the facts is the duty of the trier of fact and the Appellant

is informed and believes that ignoring this information is inappropriate.

Due to the fact that circumstantial evidence can preclude summary judgment, the

Plaintiffs presentation of real evidence such as the vacated wills should be enough to preclude





summary judgment. Hancock v. Mid-South Mgmt. Co., Inc., 381 S.C. 326, 673 S.E.2d 801

(2009):

"Summary judgment should not be granted merely because the movant believes the non-

movant’s evidence is weak or circumstantial."

The Plaintiff not having a large amount of evidence is not a standard for the granting of a
summary judgment, but he did provide the evidence of the wills that were deemed insufficient by
the Probate Court. The Defendant argued that the POA did not explicitly prohibit the action.

This is contrary to South Carolina law. In the case Fender v. Fender, 285 S.C. 260, 329 S.E.2d
430 (1985): The South Carolina Supreme Court established that an agent cannot make gifts to

themselves or others without clear, written authorization in the POA. The court stated:

“To avoid fraud and abuse, we adopt a rule barring a gift by an attorney-in-fact to himself or a

third party absent clear intent to the contrary evidenced in writing.

The sentiment of no self-dealing was also reiterated in Loftis v. Eck, 288 S.C. 154, 341
S.E.2d 641 (Ct. App. 1986): The Court of Appeals reinforced the principle that self-dealing by

an agent is impermissible without explicit written authority.

In the case Watson v. Underwood, 407 S.C. 443, 756 S.E.2d 155 (2014), The court upheld
the validity of property transfers made by an agent to a trust, emphasizing that the POA must

clearly authorize such actions.

This case was set for a bench trial which never occurred. The Court mentioned that the
purpose of the hearing was to have a hearing on the merits. Pg. 4 p. 16, Pg.5 pa4 At the call of

the case the Defendant was not in Court and only appeared by his attorney. This should have





prevented the case from going forward because all parties were summoned to appear in Court.
Failure to respond to a summons or appear at a scheduled hearing in a civil case in South

Carolina can result in a default judgment against the defendant, as outlined in Rule 55 of the
SCRCP. It's important for defendants to respond promptly to legal actions and attend all

scheduled hearings to protect their rights.

CONCLUSION

For the foregoing reasons, Appellant is informed and believes that there were genuine
issues of material fact that deserved to be heard by a trier of fact and respectfully requests this
Court reverse the Circuit Court’s Order granting summary judgment and remand the matter for

trial.

Respectfuily submitted,

A N/L
348 Soath Sgerwood Dr.
Charlngn SC 29407
(843) 813-0640 phone

George Jenkins
Pro-Se Appellant

Date: 5/9/2025
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STATUTES

S.C. Code Ann. § 14-3-320 and Rule 203(b), SCACR.

Rule 56(c), SCRCP

Rule 55, SCRCP

Under the South Carolina Uniform Power of Attorney Act (SCUPOAA), which is

codified at S.C. Code Ann. § 62-8-101 et seq.,
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EXHIBIT

.

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
WINTIH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE NO.: 2019-CP-10-

GEORGE JENKINS, BARRY
HEYWARD, ULYSSESS HEYWARD,
FLORENCE HEYWARD PICKNEY and
ERIC RAMSEY,

COMPLAINT

() FRAUD

(1) NEGLIGENT MISREPREESENTATION
(111) ACCOUNTING

(IV) BREACII OF FIDUCIARY DUTY

Plaintifts,

VS,

FLLORENCE HEYWARD DAVIS,

Defendant.

-,/vvv\_/\_/\/\_/\_/vvvvv\_/\_,v

The Plaintiffs complaining of the Defendants allege and say as follows:

1. The Plaintiffs, GEORGE JENKINS, BARRY HEYWARD, ULYSSES
HEYWARD are residents of Charleston County. FLORENCE HEYWARD PICKNEY and
ERIC RAMSEY are residents of a State other than South Carolina. GEORGE JENKINS,
BARRY HEYWARD, ULYSSES HEYWARD and FLORENCE HEYWARD PICKNEY are

children of the laic Florine J. Heyward, who dicd in Charleston County on November 4, 2019;

"ERIC RAMSEY is the son of the late Maxcine Ramsey Jenkins, the sister of the other Plaintiffs

and the nephew of the Defendant named herein.

i The Defendant, FLORENCE HEYWARD DAVIS, is a resident of Charleston
County and is a sibling of the Plaintiffs, GEORGE JENKINS, BARRY HEYWARD, ULYSSES
HEYWARD, FLORENCE HEYWARD PICKNEY and the aunt of ERIC RAMSEY.

3. In November of 2019, ULYSSESS HEYWARD received an cviction notice from
the Johns Island Magistrate indicating that the Defendant sought to remove him from the

residence, which he has occupied for the last 20 years, located at 3554 Rosebank Road,
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Wadmalaw Island, South Carolina 29487. ULYSSES HEYWARD has occupied the said
premises for a period of 20 years with the specific permission of his late mother.

4. Some Plaintiffs who attended the hearing at the Magistrate’s office, were shocked
to learn the Defendant who held a Power of Attorney for the Plaintiffs’ mother had used that
instrument to transfer an interest in the home occupied by ULYSSES HEYWARD a1 5554
Rosebank Road, Wadmalaw Island, South Carolina 29487 by Quit Claim Deed. The Quit Claim
Deed conveyed title to the aforesaid property utilizing the Power of Attorney transferring the
property, which was formerly in the name of their mother, to the Defendant and their mother as
Joint Tenants, and not as Tenants in Common with Right of Survivorship, That Deed was
recorded in the ROD Office for Charleston County in Book 0458 at Page 763 on the 23" day of
February 2015.

Sr There was no communication with any family member, including these Plaintiffs
regarding any need or obligation to transfer an interest in the subject property from their mother
to the Defendant herein.

6. The Municipal Court heard the arguments of the parties and delayed action on the
eviction; the Defendant has filed an appeal of the eviction decision in the Court of Common
Pleas for Charleston County under case 2019-CP-10-4632 in Magistrate’s Court. Certain
Plaintiffs became concerned and went to the Charleston County Probate Court and were again
shocked to find out the Defendant had filed a Petition with that Court to have her appointed as
personal representative of their mother’s estate. Their mother had died November 4, 2019. The
Will, which was executed through the aforementioned Power of Attorney, was dated October 21,
2019.

7. The Power of Attorney used by the Defendant was discussed with all parties

hereto prior to its execution as the parties were aware of the declining health of their mother. It
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was recognized someone needed to accept the day to day responsibility of taking care of the
mother’s needs and finances. It was agreed that the Defendant would become the Power of
Attorney for the limited purpose of handling the day to day obligations of their mother only.

8. Although the parties were aware that a Power of Attorney had been executed in
favor of the Defendant, it was understood between members of the family that the only transfers
were to take place with those that were necessary to maintain and pay for any expenses related to
the healthcare and maintenance of their mother, and not transfer any assets to herself.

9. Following the experience in the Magistrate’s Court with the Defendant, the
Plaintiffs became concerned and went to the Charleston County Probate Cowrt and were again
shocked to find that the Defendant had filed a Petition with that Court to have her appointed as
the personal representative of the estate of their mother who died on November 4, 2019. The
Will that was presented to the Court was dated October 21, 2019.

10. Upon review of the Will, it was discovered that not only the Defendant utilized
the aforementioned Power of Attorney but also granted a substantial portion of the assets of their
mother’s estate to herself. Attached to the Will was a Death Certificate, issued by Charleston
County, which indicated that the primary cause of death was Alzhcimer’s-Dementia. Plaintiffs
are informed and believe that their mother suffered from Alzheimer's-Dementia for many years
prior to her death and could not have been in any condition to consent to any action that would
be deemed to consent to the Defendant’s action in executing the Will referenced herein.

FIRST CAUSE OF ACTION

(FRAUD)
11. Plaintiffs re-allege the allegations contained in paragraphs 1-10.
12. The representations set forth herein by the Defendant regarding her limited use of

the Power of Attorney for the benefit were false; they were made with the knowledge and

reckless disregard of their truth; Defendant intended that the representations be acted upon; that
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the Plaintiffs were ignorant of the falsity of the representations made; that the Plaintifts rclicd
upon the truth of the representations; that the Plaintiffs had a right to rely on the representations
and as a result that they have suffered consequent and proximate injury.

13. Plaintiffs believe that the Quit Claim Deed transferring an interest in properly
located at 5554 Rosebank Road, Wadmalaw Island, South Carolina 29487 recorded in Book
0458 at Page 763, on February 23, 2015 which transfers an interest in said property to the
Defendant be sct aside as part of the fraudulent scheme betrayed by the Defendant upon these
Plaintiffs and other members of the estate of Florine J. Heyward.

14. As a result of the actions that have been recently discovered, Plaintiffs believe
that they would have been entitled to receive benefits through the cstate of Florine J. Heyward
and would not be faced with the need to retain counsel in order to protect the interest of the
family members who have unjustly taken advantage of by the breach of fiduciary duty, fraud and
negligent misrepresentations of the Defendant.

15. Your Plaintiffs belicve they are entitled to an award of both actual and punitive
damages as a result of the fraudulent acts of the Delendant herein and those that may be
uncovered in the discovery process which will follow the filing of this Complaint.

SECOND CAUSE OF ACTION
(NEGLIGENT MISREPRESENTATION)

16. Plaintiffs re-allege the allegations contained in paragraphs 1-13. The Defendants
liability for negligent misrepresentation were based on the fact that material representations were
made by the Defendant to the Plaintiffs,

17. The Defendant had a pecuniary interest in making those representations.

18. The Defendant owed a duty of carc to sce that she communicated truthful
information to the Plaintiffs.

19. The Defendant breached that duty by failing to exercise due care.
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20. The Plaintiffs justifiably relied on the representations and have suffered pecuniary
losses as a result of their reliance upon the representations.

21. As a result of these negligent misrepresentations made by the Defendant to the
Plaintiffs, the Plaintiffs have suffered damages and are entitled to an award of both actual and
punitive damages.

THIRD CAUSE OF ACTION
(ACCOUNTING)

22.  Plaintiffs re-allege the allegations contained in paragraphs 1-19.

23.  As aresult of the actions taken by Defendant, the Plaintiffs belicve that they are
entitled to have an accounting of all activities that has taken place in management of the assets of
Ilorine J. Heyward, through the Power of Attorney as aforementioned, as their mother had an
income of a minimum of $3,000 per month and had significant holdings in the form of real
estate.

24, Your Plaintiffs believe they are entitled to a detailed accounting of all funds and
assets received and/or utilized in any fashion by the Defendant during the term in which she has
held the aforementioned Power of Attorney.

FOURTH CAUSE OF ACTION
(BREACH OF FIDUCIARY DUTY)

25. Plaintiffs re-allege the allegations contained in paragraphs 1-22.

26. Plaintiffs believe that based on the behavior and acts referenced herein and others
that may be uncovered during the discovery process, that the Dci‘jendanl has breached her
fiduciary duty by failing to properly manage the asscts of her mother, through the Power of
Attorney, and having abused that privilege by performing numerous self-serving acts, including
the transfer of real property interest to herself, preparing a Will for her utilizing the Power of

Attorney, when she knew without question that her mother could not consent to the execution of
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the Will as a result of her diagnosis, which had been longstanding in the form of Alzheimer’s-

Dementia,

WHEREFORE, your Plaintiffs prays as follows:

(1) On the First Cause of Action for an award of actual and punitive damages in an
amount to be determined by the trier of fact;

(2) On the Second Cause of Action for negligent misrepresentation for an award for actual
and punitive damages in an amount to be determined by the trier of fact;

(3) On the Third Cause of Action for an Order requiring the Defendant to account for all
of the asscts received and utilized while she acted as Power of Attorney for the late
Florine J. Heyward;

(4) On the Fourth Cause of Action for an award of actual damages in an amount to be
determined by the trier of fact;

(5) For an Order setting aside the Deed transferred pursuant to the Power of attorney by
the Defendant to herself as Joint Tenants, which deed is recorded in Book 0438 at
Page 763 in the ROD [or Charleston County on the 23" day of February, 2015;

(6) For such other and further relief as the Court deems just and proper.

DEREFNER & ALTMAN, LLC
By: s/Samuel Altman

Samuel H. Altman

575 King Street, Suite B
Charleston, SC 29402-0600
Tel: (843) 723-9804

Fax: (843) 723-7446
saltman@derfneraltman.com

ATTORNEYS FOR PLAINTIFFS
December 27, 2019
Charleston, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2019-LP-10- 1001211
2019-CP-10-
GEORGE JENKINS, BARRY ) 2OIE-CFEI0
HEYWARD, ULYSSESS HEYWARD, )
FLORENCE HEYWARD PICKNEY and )
ERIC RAMSEY, )
)
Plaintiffs, )
; g LIS PENDENS
FLORENCE HEYWARD DAVIS )
)
)
)
)
Defendant. )

NOTICE IS HEREBY given that an action has been commenced to set aside the Deed, as it is
a fraudulent conveyance, in the Court of Common Pleas upon Complaint of the Plaintiffs against the
Defendant, Florence Heyward Davis and such affects the real property in which the above-named
may claim an interest. The properties affected by this action are situated in the County of Charleston,
South Carolina, and is described as follows, to-wit:

All that lot, piece or parcel of land situate, lying and being in the County of
Charleston on Wadmalaw Island, South Carolina, containing 1.0 acres as shown
on a plat made by H. Hilton, Reg. Land Surveyor, dated March 1970 and recorded
in the RMC Office for Charleston County in Plat Book Z, Page 139; said lot
having such size, shape, dimensions, buttings and bounding as will by reference
to said plat more fully appear.

TMS No. 197-00-00-012

s/Samuel Altman

Samuel H. Altman

Attorney at Law (SC Bar No. 353)
Derfner & Altman, LLC

575 King Street, Ste. B

Charleston, SC 29403

Telephone: (843) 723-9804

Email: salunan@derfneraliman.com

ATTORNEY FOR PLAINTIFFS
Charleston, South Carolina
December 27, 2019
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STATE OF SOUTH CAROLINA ) IN TIIE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASENO.: 2019-CP-10-
)
GEORGE JENKINS, BARRY )
HEYWARD, ULYSSESS HEYWARD, )
FLORENCE HEYWARD PICKNEY and )
ERIC RAMSEY, )
) SUMMONS
Plaintiffs, )
)
)
Vs. )
)
FLORENCE HEYWARD DAVIS, )
)
Defendant. )
o el )

TO: THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
a copy of which is herewith served upon you, and to serve a copy of your Answer to the said
Complaint on the Plaintiffs or their attorneys, Derfner & Altman, LLC, 575 King Street, Suite B,
Charleston, South Carolina, 29403, within thirty (30) days alter the service hereof, exclusive of
the day of such service, and if you fail to do so, judgment by default will be rendered against you

for the relief demanded in the Complaint.

DERFNER & ALTMAN, LLC

s/Samuel Altman
Samuel H. Altman
575 King Street, Ste. B
Charleston, SC 29403
Telephone: (843) 723-9804
Facsimile: (843) 723-7446
Email: saltman@der[neraltman.com

ATTORNEYS FOR THE PLAINTIFFS
December 27,2019
Charleston, South Carolina
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STATE OF SOUTH CAROLINA )
) QUITCLAIM DEED
COUNTY OF CHARLESTON ) (TITLE NOT EXAMINED)

WHEREAS, Grantor desires to quitclaim all interest Grantor has in the below described property to FLORINE J.
HEYWARD and FLORENCE HEYWARD DAVIS.

NOW, THEREFORE KNOW ALL MEN BY THESE PRESENTS, that FLORINE J. HEYWARD
BY HER ATTORNEY IN FACT FLORENCE HEYWARD DAVIS BY POWER OF ATTORNEY
RECORDED IN BOOK 0275 AT PAGE 273 ("Grantor”), for and in cousideration of the sum of
FIVE AND 00/100THS (85.00) DOLLARS and no other monetary consideration, and the quit-
claiming of any interest in the property described below to Grantee, in hand paid at and before the sealing and delivery
of these presents, by FLORINE J. HEYWARD and FLORENCE HEYWARD DAYVIS as Joint Tenants with
Rights of Survivorship and NOT as Tenant in Common, ("Grantee"), the receipt whereof is hereby acknowledged,
has remised, released and forever quit-claimed, and by these presents does remise, release and forever quit-claim unto
the said Grantee the following-described property:

All that lot, piece or parcel of land situate, lying and being in the County of Charleston on Wadmalaw Island,
South Carolina, containing 1.0 acres as shown on a plat made by H. Hilton, Reg. Land Surveyor, dated March,
1970 and recorded in the RMC Office for Charleston County in Plat Book Z, Page 139; said lot having such
size, shape, dimensions, buttings and bounding as will by reference to said plat more fully appear.

Being the same property conveyed to Florine J. Heyward by deed of the Estate of Ulysses
Heyward, Estate # 1999-ES-10-912-2, dated May 18, 2000 and recorded on May 18, 2000 in
Book T347 at Page 632.

TMS #197-00-00-012
SUBIJECT to any and all restrictions, covenants, conditions, easements, rights of way and all

other matters affecting subjcct property of record in the Office of the RMC for Charleston
County, South Carolina.

5554 Reselhunk Pl

Grantees Address: WAA A lAW. 15 fﬁr?&ﬂ SC YR E

Weseks & frvine, LLC
8086 Rivers Ave. 2nd Floor
North Charleston, SC 29406
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TOGETHER with all and singular the rights, members, hereditaments and appurtenances io the said premises
belonging or in anywise incident or appertaining. )

TO HAVE AND TO HOLD all and singular the premises before mentioned unto the said Grantee
and Grantee's successors and assigns forever so that neither the said Grantor, nor Grantor's assigns, nor
Grantor's successors nor any other person or persons, claiming under Grantor or them, shall at any time
hereafter, by any way or means, have claim or demand any right or title to the aforesaid premises or

appurtenances, or any part or parcel thereof, forever.

IN WITNESS WHEREOF, the Grantor has caused this instrument to be signed, sealed and
delivered by its duly authorized representative this the c) ) day of Jeow 52015,

SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF:
\(\ /,. /] !rrn/ wb }_Z;,L?LL[LMTI F ] ju/(/
J\ f”ﬁf"‘r‘tw} v FALT 7 Flpaemel. ;@7 el %u
WITNESS NO. 1 T DenZ> FLORINE J. HEYWARD BY HER
ATTORNEY IN FACT FLORENCE
HEYWARD DAVIS- POA RECORDED
( K BOOK 0275 AT PAGE 273
WITNESS NO. 2/NOTARY
Aorect v e
STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF CHARLESTON )
THE FOREGOING instrument was acknowledged before me by Florine J. Heyward by her
attorney in fact Florence Heyward Davis onthis 147 day of January, 2015.
> R,
g § Q s,
.‘.\) 3 7//);;( :_?:- 5‘7@\;0‘( AR Ji, /// -':E
gm :: LYY Com‘“ '\E:? E
NORTARY PUBLIC FOR SOUTH CAROLINA 2 - A0 "E"'Z“L(') T
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STATE OF SOUTH CAROLINA
AFFIDAVIT

COUNTY OF CHARLESTON
PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:
L T have read the information on this Affidavit and I understand such information.

The property is being transferred from Florine J. Heyward by her attm:?ey in fact Florem.e Heyward Davis

[N

to Florence Heyward Davis and Florine J. Heyward on this the - 2015.

3. Check one cf the following: The deed is:
(a) subject to the deed recording fee as a transfer for consideration paid or to be paid in money or
money's worth,
(b)___ subject to the deed recording fee as a transfer between a corporation, a partnership or other entity and
a stockholder, partner, or owner of the entity, or is a transfer to a trust or as a dmnbunon to a trust
beneficiary. (c) X EXEMPT from the deed recording fee because of #12 B ¥isarn\ s/

4, Check one of the following if either item 3(a) or item 3(b) above has been checked.
(a)  The fee is computed on the consideration paid or to be paid in money or money's worth in the amount
(b) The fee is computed on the fair marker value of the realty, which is n/a
(c) The fee is computed on the fair market value of the realty as established for propeity tax purposes
which is n-a

5. Check YES or NO_ to the following: A lien or encumbrance existed on the land, tenement or realty
before the transfer and remained on the land, tenement or realty afler the transfer, If "YES", the amount of the
outstanding balance of this lien or encumbrance is n/a.

6. The DEED Recording Fee is computed as follows:
(2)500.00 the amount listed in Item #4 above
(©).0.00 the umount listed on Irem #5 above (no amount, please zero)
(c)$00.00 subtract Line 6(b) from Line 6(a) and place the result here.

7. Asrequired by Code Section 12-24-70, I state that [ am a responsible person who was connected with the
transaction as Grantorf fegal Representative.

8. I understand that a person required to furnish this affidavit who willfully furnishes a false or fraudulent

affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars
or imprisoned not more than one year or%

Sl nesvee éﬁ.’mwm Liion

Grantor, Grantee or Legal Representative
\“,.....;;Cg}}nected with this Transaction

¢ —

SWORN to before me this S L iRy, : ,
VM doy of By, 2015 Sl Vheece Weyvrd (hvi
{ N fé’ Q\.O PH’ t oFT¥pe Name Here

Notary Public for South Carolina T Ny Cg.rr.r.’.. L%

Tect H - 1s - ""'ﬁ"
My Commission expires: }o)|\/] a4y (0162022
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. and When Recorded Mail to: >
Wecks & Irvie, LLC 8086, G
B Rivers Avenue North @
Charleston, SC 29406 |
(Space above this line for recorders use) WM
—_— §
STATE OF SOUTH CAROLINA )
) QUITCLAIM DEED
COUNTY OF CHARLESTON ) (TITLE NOT EXAMINED)

WHEREAS, Grantor desires to quitclaim all interest Grantor has in the below described property to FLORINE J.
HEYWARD and FLORENCE HEYWARD DAVIS,

NOW, THEREFORE KNOW ALL MEN BY THESE PRESENTS, that FLORINE J, HEYWARD
BY HER ATTORNEY IN FACT FLORENCE HEYWARD DAVIS BY POWER OF ATTORNEY
RECORDED IN BOOK 0275 AT PAGE 273 ("Grantor"), for and in cousideration of the sum of
FIVE AND 00/100THS ($5.00) DOLLARS and no other monetary consideration, and the quit-
claiming of any interest in the property described below to Grantee, in hand paid at and before the sealing and delivery
of these presents, by FLORINE J. HEYWARD end FLORENCE HEYWARD DAVIS as Joint Tenants with
Rights of Survivorship and NOT as Tenant in Common, ("Grantee"), the receipt whereof is hereby acknowledged,
has remised, released and forever quit-claimed, and by these presents does remise, release and forever quit-claim unto
the said Grantee the following-described property:

All that lot, piece or parcel of land situate, lyving and being in the County of Charleston on Wadmalaw Island,
South Carolina, containing 1.0 acres as shown on a plat made by H. Hilton, Reg. Land Surveyor, dated March,
1970 and recorded in the RMC Office for Charleston County in Plat Book Z, Page 139; said lot having such
size, shape, dimensions, buttings and bounding as will by reference to said plat more fully appear.

Being the same property conveyed to Florine J. Heyward by deed of the Estate of Ulysses
Heyward, Estate # 1999-ES-10-912-2, dated May 18, 2000 and recorded on May 18, 2000 in
Book T347 at Page 632.

TMS #197-00-00-012

SUBJECT to any and all restrictions, covenants, conditions, easements, rights of way and all
other matters affecting subject property of record in the Office of the RMC for Charleston
County, South Carolina.

5554 Aesebring EA o
Grantees Address: WA mialaw 141 /”75{; SCEYE ?

Weeks & Irvine, LLC
8086 Rivers Ave. 2nd Floor
Morth Charleston, SC 29406

ol 1
18-y Heyws :é}:f'ﬁ





TOGETHER with all and singular the rights, members, hereditaments and appurtenances to the said premises
belonging or in anywise incident or appertaining.

TO HAVE AND TO HOLD all and singular the premises before mentioned unto the said Grantee
and Grantee's successors and assigns forever so that neither the said Grantor, nor Grantor's assigns, nor
Grantor's successors nor any other person or persons, claiming under Grantor or them, shall at any time
hereafter, by any way or means, have claim or demand any right or title to the aforesaid premises or
appurtenances, or any part or parcel thereof, forever.

IN WITNESS WHEREOF, the Grantor has caused this instrument to be signed, sealed and
delivered by its duly authorized representative this the ) dayof J favady 2015.

SIGNED, SEALED AND DELIVERED ~
IN THE PRESENCE OF:
. » X
\r / }n&uf'u./‘.); J.-,L’}L:,!:MU/’/’/ b['} //'MJ'L/ .
o S i faer /Flaence ﬁ%w/zzf )
WITNESS NO. 1 fui DenRy FLORINE . HEYWARD BY HER
ATTORNEY IN FACT FLORENCE
( HEYWARD DAVIS- POA RECORDED
\2(2'!: 2 BOOK 0275 AT PAGE 273
WITNESS NO. 2/NOTARY
Ay v
STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF CHARLESTON )
THE FOREGOING instrument was acknowledged before me by Florine J. Heyward by her
attorney in fact Florence Heyward Davis on this 2A% day of January, 2015.
(e

NORTARY PUBLICFOR SOU‘IH CAROLINA _
vy Commission Expires: il |4 124 1. NS
15-1113/TT ] Ol P

o™t
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STATE OF SOUTH CAROLINA
AFFIDAVIT

COUNTY OF CHARLESTON

PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:

1. I have read the information on this Affidavit and I understand such information,
2. The property is being transferred from Florine J. Heyward by her atto?i.ey in fact Florence Heyward Davis
A of o 2015.

to Florence Heyward Davis and Florine J. Heyward on this the- 27

e Check one of the following: The deed is:
(a) subject to the deed recording fee as a transfer for consideration paid or to be paid in money or

money's worth.
(b)____ subject to the deed recording fee as 2 transfer between a corporation, a partnership or other entity and
asa dis.g"ib_ulion to a frust (y

a stockholder, partner, or owner of the entity, or is a transfer to a trust or
beneficiary. (c) X EXEMPT from the deed recording fee because of #12 B\ Daas/

4. Check one of the following if either item 3(a) or item 3(b) above has been checked.
(a)  The fee is computed on the consideration paid or to be paid in money or money's worth in the amount
of

o) The fee is computed on the fair market value of the realty, which is n/a
(c) The fee is computed on the fair market value of the realty as established for property tax purposes

which is n-a

Check YES or NO_ to the following: A lien or encumbrance existed on the land, tenement or realty
bafore the transfer and remained on the land, tenement or realty after the transfer. If "YES", the umount of the
outstanding balance of this lien or encumbrance is n/a.

6. The DEED Recording Fee is computed as follows:
(a)$00.00 the amount listed in Item #4 above
(b)_0.00 the amount listed on Item £5 above (no amount, please zero)

(€)$00.00 subtract Line 6(b) from Line 6(a) and place the result here.

7. As required by Code Segtion 12-24-70, I state that [ am a responsible person who was connected with the
transaction as Grantor{Grantee/fegal Representative. :

8. I unde}'stlnnd tha.t a person required to furnish this affidavit who willfully furnishes a false or fraudulent
affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars

or imprisoned not more than one year otbo\th.

/7/? . Fipse
L2t 22T L 7 cad [0 Ve

Grantor, Grantee or Legal chrcicnwrivc
anwrkgnnected with this Transaction

SWORN to before me this SO L IRy, ,
;%g day of T 2015 §;?Q,?:, AR Ne's, e Poywnd Thvi/
ﬁ x $ Q_.‘éo Print o Tgpe Name Here

B

Notary Public for South Carglﬁa

My Commission expires: |3





To: the family these are the questions that we came up with to have Florence to answer at the
deposition. We will be putting together a video chat very soon so that everyone can express their opinion
on to what's going on and where we are at this point.

Did you teli any of the family members you are taking your mother to a lawyer?
how many times did you take your mother to a lawyer?
| there any other wills that you have not yet produce?

Did you witness mother signing the will are dictating the content of the will do you know for a fact that the
will represents her wishes?

Do you know for fact that everything in the will is factual?

Doing the meetings, you had with the family concerning your mother over the pass 10 years why having
you reveal that your name was on mother's property and bank account?

Doing a meeting with the family with all of the brothers and sisters including your mother present why
wasn't the the dividing of the property and land to family members discuss and why at the time did you
not reveal that you have added your name to the properties?

Did you ever reveal to the family that mother was in hospice care?

Why did you move your mother to your personal home a few months before she died knowing that her
death was near?

Being a nurse did you not know that death was am in that once your mother was put on hospice care then
you think that the whole family should have been aware that she was close to death?

As a registered nurse and caring for other people that are with limited capabilities to comprehend and
understand what is being said to them why did you feel comfortable taking your mother to a lawyer
knowing she had dementia and Alzheimer's?

Do you think that you violated your medical license the way you handle your mother with the disease,
dementia and Alzheimer's?

Do you know who purchased a home for your deceased sister Maxine Jenkins Ramsey and why the
home was purchase?

Did you mother purchase a home for your sister Maxine Jenkins Ramsey to the best of your knowledge?
That your mother ever purchases a home for Barry Heyward your brother to the best of your knowledge?
Did you mother ever purchase a for George Samuel Jenkins to the best of your knowledge?

To the best of your knowledge can you explain why you mother would have eliminated all of your brothers
and sisters from their inheritance? And you transferring everything with a power of attorney Using a quick
claim deed the sign by yourself of Your mother that was diagnosed with dementia and Alzheimer's
disease to yourself ?

Why did you feel compelled to write a will for your mother 15 days before she died and submitting it to the
court as her last will and testament did you know that she was in a vegan stated state from the dementia
and Alzheimer's you are a registered nurse how could you have not known this was not the right thing to
do?





EXHIBIT

A

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON CASE NO.: 2019-CP-10-06647
George Jenkins; Barry Heyward; Ulysses DEFENDANT’S AMENDED
Heyward; Florence Heyward Pickney; and Eric MEMORANDUM OF LAW IN
Ramsey, SUPPORT OF PARTIAL SUMMARY
JUDGMENT

PLAINTIFFS,

Vs.
Florence Heyward Davis,

DEFENDANT.

INTRODUCTION

Florence Heyward Davis (“Defendant”), by and through her undersigned counsel and
pursuant to Rule 56, South Carolina Rules of Civil Procedure (“SCRCP”), respectfully submits
this Memorandum of Law in Support of her Motion for Partial Summary Judgement as to the
validity and enforceability of the gift-giving provisions in the Durable Power of Attorney (“POA”)
given by Florine Jenkins Heyward (the “Principal” or “Decedent”) to Defendant. The powers
conferred upon Defendant pursuant to the POA present a pure question of law for the Court and
are at the center of all Plaintiff’s claims in this action.

As further set forth herein, all of Plaintiff’s claims for fraud, negligent misrepresentation,
and breach of fiduciary duty must be dismissed because: 1) they are solely premised upon
Defendant’s lawful actions taken pursuant to the Durable Power of Attorney; and 2) Plaintiffs do
not have standing to bring such claims in their individual capacity.

STATEMENT OF UNDISPUTED FACTS

Plaintiffs George Jenkins, Barry Heyward, Ulysses Heyward, Florence Heyward Pinckney,

and Defendant are children of the principal, who died on November 4, 2019. Compl. P1. Plaintiff
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Eric Ramsey is the grandson of the Principal, and nephew to the other Plaintiffs and Defendant.
1d.

The Principal was the owner in fee simple to various parcels of real property located on
Wadmalaw Island in Charleston County: a one-acre parcel with TMS number 197-00-00-012 (the
“House”); an approximately 1.13-acre parcel with TMS number 17-00-00-161 (the “Adjacent
Lot”); and a 13.63-acre parcel with TMS numbers 200-00-00-041 and 200-00-00-117 (“Father’s
Land,” together with the House and Adjacent Lot, the “Wadmalaw Properties”). In 2003, the
Principal met with attorney D. Nathan Davis to prepare her Last Will and Testament (the “Will”).
See Affidavit of N. Davis, at [P 4. Under the Will, the Wadmalaw Properties were to be devised
equally between Defendant and her brother, Lamar Heyward. ! None of the Plaintiffs were devisees
of the Wadmalaw Properties under the Will.

In 2012, the Principal again met with Attorney Davis to have him prepare a Durable Power
of Attorney (“ POA”™), pursuant to which Defendant was made her attorney-in-fact. See N. Davis
Aff at P 4; P 6. At that time, the Principal did not desire to have a new will prepared. See N. Davis
Aff at P 6. During this meeting, Attorney Davis explained to the Principal that absent clear
langnage to the contrary, an attorney-in-fact would be unable to transfer a principal’s real property
to themselves for little or no consideration. Id; Affidavit of Defendant at P 9. Based on the probate
code in effect in 2012 in addition to the caselaw of Fender v. Fender, 285 S.C. 260 (1985) and its
progeny, Attorney Davis Prepared the POA for the purpose of effectuating the Principal’s desire
that her attorney-in-fact, Defendant, be able to convey the Principal’s real property to herself for
little or no consideration. See N. Davis Aff at [P7. Attorney Davis specifically attested that he

“prepared the POA with the following terms for the purpose of effectuating the Decedent’s intent

! Lamar Heyward is not a party to this action.
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to permit her attorney-in-fact to convey Decedent’s real property to themselves for little or no
consideration:
To manage Real Property, to sell, convert and mortgage realty, and to foreclose
mortgages and to take title in my name, if (s)he thinks proper, to execute

acknowledge and deliver deeds of real property, mortgages, releases, satisfactions
and other instruments relating to realty which (s)he considers necessary;

To authorize my attorney-in-fact to convey property to himself/herself for less than
full consideration or no value at all. . .

Id. Attorney Davis was confident that the Principal understood and intended the powers conferred
by the POA. See N. Davis Aff at [P 9. The parties do not dispute that the Principal had the capacity
to grant the POA in 2012. The POA also provides that it shall not be affected by the physical
disability or mental incompetence of the Principal which makes her incapable of managing her
own estate.

The Principal was diagnosed with Alzheimer’s disease and needed assistance managing
her properties, paying bills, and handling other aspects of her affairs. See Def. Aff at P 10.
Defendant handled these matters for the Principal as her attorney-in-fact from 2012 until her death
in 2019. Id. As the Principal’s health deteriorated, in 2019 she moved out of the House and in with
Defendant where Defendant became her primary care-taker. See Def. Aff at [P 11. Pursuant to the
POA and to avoid fees for the eventual probate of the Principal’s estate, Defendant transferred the
House to herself and the Principal as joint tenants with rights of survivorship in 2015. See Def. Aff
at P 15. Defendant called the Principal with attorneys at the closing firm of Weeks & Irvine on the
line to confirm that the Principal was in agreement with the transaction. Id. Defendant transferred
the remaining Wadmalaw Properties to Defendant and the Principal as joint tenants with rights of

survivorship in 2019. See Def. Aff at P 16. Defendant also prepared an updated version of the Will
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for the Principal which Defendant executed as her attorney-in-fact in 2019, based upon
Defendant’s mistaken belief that she was authorized to do so pursuant to the POA. See Def. Aff at
[P13. The modifications tot eh Wil were to reflect the passing of one devisee, Defendant’s brother
Darrell Heyward, and to have the House and Adjacent Lot conveyed to Defendant rather than
Defendant and her brother Lamar Heyward. See Def. Aff at [P 13. These modifications to the Will
were based upon Defendant’s understanding of the Principal’s desires after discussing those with
her. 1d.

The Principal died on November 4, 2019. Compl. P1. It was Defendant’s intention to
transfer all of the Principal’s property after her death in accordance with the Princpal’s devises in
the Will, as modified and updated by Defendant in 2019. See Def. Aff at [P 17. The only reason
that Defendant did not make those conveyances was due to the commencement of this action by
Plaintiffs. Jd. Defendant has since cansed all the Wadmalaw Properties with the exception of the
House to be transferred to the Principal’s estate. See Def. Aff at [P 18. Defendant did not learn until
the commencement of this action that the original Will could not be located, and it is Defendant’s
understanding that the Principal’s understanding that the principal’s estate will therefore be
probated under the laws of intestacy. See Def. Aff at [P 19.

PROCEDURAL POSTURE

Plaintiffs filed a Lis Pendens against the House and instituted this action against Defendant
on December 27, 2019, asserting claims for frand, negligent misrepresentation, accounting and
breach of fiduciary duty. On March 18, 2020, Plaintiff amended the Lis Pendens to describe all
the Wadmalaw Properties, and amended the Complaint correspondingly. Defendant filed an
Answer to the Complaint on March 23, 2020, and an Answer to the Amended Complaint on April

14, 2020.
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On July 20, 2020, Defendant moved to dismiss and transfer the action to the Charleston
County Probate Court. By Order entered November 5, 2020, Defendant’s motion to dismiss was
denied. Thereafter, the parties engaged in written discovery and depositions of all parties other
than Plaintiff Florence Heyward Pickney were taken. On October 15, 2021, Defendant filed a
Motion for Partial Summary Judgment that has yet to be heard.

SUMMARY JUDGEMENT STANDARD

Summary judgement is appropriate where the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law. See Russell v. Wachovia Bank, N.A_, 353 S.C. 208, 578 S.E.2d 329 (2003). “When plain,
palpable, and indisputable facts exist on which reasonable minds cannot differ, summary judgment
should be granted.” Hedgepath v. American Tel. & Tel. Co., 348 S.C. 340, 355, 559 S.E.2d 327,
336 (Ct. App. 2001); Pye v. Aycock, 325 S.C. 426, 480 S.E. 2d 455 (Ct. App. 1997)

“Under Rule 56(c), SCRCP, the party seeking summary judgment has the initial burden of
demonstrating the absence of a genuine issue of material fact.” Regions Bank v. Schmauch, 354
S.C. 648, 659, 582 S.E.2d 432, 438 (Ct. App. 2003); Trivelas v. South Carolina Dept. of Transp.,
348 S.C. 125, 558 S.E.2d 271 (Ct. App. 2001). “Once the party moving for summary judgment
meets the initial burden of showing an absence of evidentiary support for the opponent’s case, the
opponent cannot simply rest on mere allegations or denials contained in the pleadings.” Regions
Bank, 354 S.C. at 660, 582 S.E.2d at 438. “Rather, the nonmoving party must come forward with
specific facts showing there is a genuine issue for trial.” SSI Med. Servs., Inc. v. Cox, 301 S.C.
493,392 S.E.2d 789 (1990); Peterson v. West American Ins. Co.,336 S.C. 89, 518 S.E.2d 608 (Ct.

App. 1999); Rule 56(c), SCRCP. “The purpose of summary judgment is to expedite disposition of
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cases which do not require the services of fact finder.” Dawkins v. Fields, 354 S.C. 58, 580S.E.2
433 (2003); George v. Fabri, 345 S.C. 440, 548 S.E.2d 868 (2001).

ARGUMENT

I. Defendant is entitled to Partial Summary Judgment because Defendant’s actions
were authorized under the POA.

“A power of attorney is an instrument in writing by which one person, as principal, appoints
another as his agent and confers upon him the authority to perform certain specified acts or kinds
of acts on behalf of the principal.” Watson v. Underwood, 407 S.C. 443,454,756 S.E.2d 155, 161
(Ct. App. 2014); see also Argoe v. Three Rivers Behavioral Ctr. & Psychiatric Solutions, 388
S.C. 394, 697 S.E.2d 551 (Ct. App. 2010). “The written authorization itself is the power of
attorney.” Id. “Upon the execution of a durable power of attorney, the attorney-in-fact retains
authority to act on the principal’s behalf notwithstanding the subsequent physical disability or
mental incompetence of the principal.” Gaddy v. Douglass, 359 S.C. 329, 344,97 SE.2d 12, 23
(Ct. App. 2004). “To honor this unmistakable legislative intent, it is incumbent on courts to uphold
a durable power of attorney unless the principal retains contractual capacity to revoke the then
existing durable power of attorney or to execute a new power of attorney. Otherwise, the very
purpose of section 62-5-501 would be undermined.” /d.

Plaintiffs’ claims against Defendant for fraud, negligent misrepresentation, and breach of
fiduciary duty are all premised upon the argument that Defendant’s transfers of the Wadmalaw
Properties violate South Carolina Law. As further set forth herein, the POA unambiguously
conferred Defendant with the power to convey the Principal’s real property to herself for little or
no consideration. The grant of the POA itself demonstrates the Principal’s intent to permit such
conveyances. Moreover, POA was prepared to effectuate such conveyances based on the law

in effect at the time it was given. For these reasons, Defendant is entitled to partial summary
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judgment on Plaintiffs’ claims against Defendant for fraud, negligent misrepresentation, and
breach of fiduciary duty.
A. The POA is unambiguous.

In Watson v. Underwood, the Court of Appeals upheld transfers of real property made
pursuant to a power of attorney after they were challenged by the principal. 407 S.C. 443, 756
S.E.2d 155. Applying contract construction principles, the Court reasoned that an action to interpret
a power of attorney is similar to an action to interpret a contract. Id. at 454, 756 S.E.2d at 161. The
principal argued that transfers of her real property to a trust made by her attorney-in-fact created a
will in violation of the powers of a power of attorney under South Carolina law. Id. at 452, 756
S.E.2d at 160. The principal also argued that her attorney-in-fact did not have authority to
execute the trust because the power of attorney was only to be used in the event her health failed.
Id. at 454,756 S.E.2d at 161. The Court ultimately held that the power of attorney unambiguously
permitted the attorney-in-fact to create a trust and that it took effect once executed by the
principal. The Court further held that the deeds transferring the principal’s real property into the
trust were valid.

Here, the POA is not ambiguous on its face. It clearly authorized Defendant to:

To manage real property, to sell, convert and mortgages and to take title in [the

Principal’s] name, if (s)he thinks proper, to execute acknowledge and deliver deeds

of real property, mortgages, releases, satisfactions and other instruments relating to
realty which (s)he considers necessary.;

To authorize my attorney-in-fact to convey property to himself/herself for less than
full consideration or no value at all. . .

The POA does not provide that it only takes effect if the Principal’s health failed,

instead, it actually describes how mental incapacity and physical disability shall not affect

/+99001.dD6L0Z#ISYD - SYT1d NOWWOD - NOLSTTHYHO - AV 8€:1L 0L ABW €202 - 3114 ATTVOINOYLOT 1S





’the POA. The POA took effect immediately upon the Principal’s execution and
unequivocally permitted the transfer of the Principal’s property to her attorney-in-fact
for little or no consideration. To the extent that Plaintiffs contend that Defendant’s
transfers of the Wadmalaw Properties exceeded the scope of the POA, its very language
provides otherwise. The POA itself expressly establishes the intent of the Principal to
authorize such conveyances. The evidence also shows that the inclusion of these gift-
giving provisions in the POA were based upon the desires of the Principal and drafted by
her attorney to effectuate such conveyances under governing South Carolina law at the
time the POA was given.

B. The transfers of the Wadmalaw Properties under the POA were authorized
under governing law.

According to Attorney Davis’ testimony, the gift-giving provisions in the POA were drafted
based on governing law in 2012. In Fender v. Fender, South Carolina adopted a rule barring a gift
by an attorney- in-fact to himself or a third party absent clear intent to the contrary evidenced in
writing, where defendant was given power of attorney and transferred gifts to himself on the
basis of oral authorization from the principal. 285 S.C. 260, 329 S.E.2d 430 (1985). Specifically,
the Court in Fender held “... to avoid fraud and abuse, we adopt a rule barring a gift by an
attorney-in-fact to himself or a third party absent clear intent to the contrary evidenced in
writing.” Id. at 262, 329 S.E.2d at 431 (emphasis added). See also Lofiis v. Eck, 288 S.C. 154,
341 S.E2d 641 (Ct. App. 1986) (agent’s conveyance of a gift to herself for little to no
consideration on behalf of principal was barred and a breach of fiduciary duty where the power of
attorney did not grant agent the power to convey the property to themselves); Gordon v. Busbee,

397 S.C. 119, 723 S.E.2d 822 (Ct. App. 2012) (agent’s transfer of funds to himself on behalf of
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principal were prohibited as a matter of law and a breach of fiduciary duty where power of a&omey
did not contain a gift giving provision).

In contrast to Fender, Loftis, and Gordon, Defendant’s conveyance of the Wadmalaw
Properties was fully within the scope of authority conferred upon her by the POA and of the
kind specifically contemplated as permissible by the Supreme Court in Fender. As opposed to
the oral authorizations considered in the aforementioned cases, here the POA explicitly provided,
in writing, for Defendant “to manage real property, to sell, convert and mortgage realty, and to
foreclose mortgages and to take title in my name, if (s)he thinks proper, to execute acknowledge
and deliver deeds of real property, mortgages, releases, satisfactions and other instruments
relating to realty which (s)he considers necessary” and “to authorize my attorney-in-fact to
convey property to himself/herself for less than full consideration or no value at all.”
(emphasis added). Furthermore, it was Attorney Davis’ practice to not only clearly explain the
consequence to a principal requesting such provision, but to also have the principal “wait a
period of time ... so that they have sufficient time to review the document, ask me any questions,
and to avoid any undue influence from family members.” Here, the evidence shows that the
Principal waited six months before executing the POA.

While the South Carolina Probate Code was subsequently amended in 2017 to require the
inclusion of specific language in a power of attorney to create or change rights of survivorship?,
such was not the law at the time the POA was given in 2012. To the extent that Plaintiffs contend
the 2017 change in law should apply to the transfers of the Wadmalaw Properties, this argument
is unavailing with respect to the 2015 conveyance of the House. At minimum, this Court should

uphold the 2015 transfer of the House.

2 See S.C. Code Ann 62-8-201(a)(3) (Supp. 2017).
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II.  Plaintiffs lack of standing to contest the transfers of the Wadmalaw Properties.

Plaintiffs contend that they have standing to contest Defendant’s action of quitclaiming the
Wadmalaw properties to herself and Decedent as joint tenants with rights of survivor ship. The
Supreme Court of the United States has established that the irreducible constitutional minimum of
standing consists of three elements: (1) the plaintiff must have suffered an injury in fact; (2) that
is fairly traceable to the challenged conduct of the defendant; and (3) that is likely to be redressed
by a favorable judicial decision. Lujan v. Defendants of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct.
2130, 2136 (1992). To establish an injury in fact, a plaintiff must show that he or she suffered “an
invasion of a legally protected interest” that is “concrete and particularized” and “actual or
imminent, not conjectural or hypothetical.” Id.

The Sixth Circuit Court of Appeals has addressed the issue of standing with regards to
probate related causes of action. “[Clertain probate-related causes of action méy only be brought
by parties with a vested claim to the estate.” Firestone v. Galbreath, 25 F.3d 323, 325-26 (6th Cir.
1994). Similarly, South Carolina has ruled that beneficiaries of life insurance policies lack standing
to bring an action based upon an expectancy in a life insurance policy, unless that expectancy has
vested. See Bost v. Volunteer State Life Ins. Co., 114 S.C. 405, 103 S.E. 771 (1920); Davis v.
Acacia Mut. Life Ins. Co., 177 S.C. 321, S.E. 12 (1935); Prince v. Liberty Life Ins. Co., 390 S.C.
166, 700 S.E.2d (Ct. App. 2010). “When an insured reserves the right in his life insurance policy
to change the beneficiary, the named beneficiary does not have a vested right during the insured’s
lifetime. Instead, the beneficiary has a mere expectancy; the complete control of the policy remains
in the insured.” Id.

The Plaintiffs did not even have an expectancy in the Wadmalaw Properties. Similar to, if

the Plaintiffs were listed as beneficiaries a life insurance policy, Plaintiffs did not have a vested
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right to the property until they were given an expectancy and the Decedent passed away. As such,
they have no cognizable injury in fact because the Defendant did not invade a legally protected
interest. If the Plaintiffs truly believed that an injustice had been done, then the proper manner to
bring suit would have been to bring suit on behalf of the Decedent’s estate.

III. Defendants’ transfers of the Wadmalaw Properties are not actionable where
Plaintiffs have suffered no damage.

The thrust of Plaintiffs’ claims for fraud, negligent misrepresentation, and breach of fiduciary
duty is to set aside the conveyances Defendant made pursuant to the POA. See Compl. Prayer for
Relief at ] 5. However, Plaintiffs also seek an award of damages and punitive damages against
Defendant as a result of these conveyances. The one common element in these three causes of
action is that Plaintiffs must show damages proximately resulting from wrongful conduct by the
Defendant. To prevail on a cause of action for fraud, a Plaintiff must prove by clear, cogent and
convincing evidence the following elements:
(1) A representation; (2) its falsity; (3) its materiality; (4) either knowledge of its
falsity or a reckless disregard of its truth or falsity; (5) intent that the representation
be acted upon; (6) the hearer’s ignorance of its falsity; (7) the hearer’s reliance on
its truth; (8) the hearer’s right to rely thereon; and (9) the hearer’s consequent and
proximate injury.

Regions Bank, 354 S.C. at 672, 582 S.E.2d at 444. To establish liability for negligent

misrepresentation, the plaintiff must show:
“(1) the defendant made a false representation to the plaintiff; (2) the defendant
had a pecuniary interest in making the representation; (3) the defendant owed a
duty of care to see that he communicated truthful information to the plaintift; (4)
the defendant breached that duty by failing to exercise due care; (5) the plaintiff
justifiably relied on the representation; and (6) the plaintiff suffered a pecuniary
loss as the proximate result of his reliance upon the representation.”

AMA Management Corp. v. Strasburger, 309 S.C. 213, 420 S.E.2d 868 (Ct. App. 1992). To

establish a claim for breach of fiduciary duty, the plaintiff must prove (1) the existence of a fiduciary
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duty, (2) a breach of that duty owed to the plaintiff by the defendant, and (3) damages proximately
resulting from the wrongful conduct of the defendant. See generally Moore v. Moore, 360 S.C.
241, 599 S.E.2d 467 (Ct. App. 2004).

As previously shown hereinabove, Defendant’s conduct was properly within the scope of
a valid and unambiguous power of attorney. Therefore, Plaintiff’s cannot establish that
Defendant’s conduct was wrongful. Importantly, Plaintiffs cannot show how they are damaged
by these transfers when it is undisputed that none of the Plaintiffs would have inherited the
Wadmalaw Properties under the Will. This Court should give significant consideration to this
undisputed fact. It was only after the commencement of this litigation that the parties learned the
original Will could not be located, and that the Principal’s estate would likely be probated under
the laws of intestacy. None of the Principal’s estate has been probated yet; thus, Plaintiffs cannot
show how they are damaged whether the estate were to be probated under the Will or as an
intestate estate.

CONCLUSION

Defendant’s transfers of the Wadmalaw Properties were within the scope of the valid and
unambiguous POA and permissible under South Carolina law. Therefore, partial summary
judgment in favor of Defendant on Plaintiffs’ claims for fraud, negligent misrepresentation, and

breach of fiduciary is proper.

<Signature Page to Follow>
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May 10, 2023
North Charleston, South Carolina
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Respectfully Submitted,

s/ B. Alex Finkel

Johnny Stewart, Jr.

B. Alex Finkel

Finkel Law Firm, LL.C

4000 Faber Place Drive, Suite 450
Charleston, SC 29405

Main: (843) 577-5460

Facsimile: (843) 577-5165
Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON CASE NO.: 2019-CP-10-06647
George Jenkins; Barry Heyward; Ulysses DEFENDANT’S AMENDED
Heyward; Florence Heyward Pickney; and Eric MEMORANDUM OF LAW IN
Ramsey, SUPPORT OF PARTIAL SUMMARY
JUDGMENT

PLAINTIFFS,

Vs.
Florence Heyward Davis,

DEFENDANT.

INTRODUCTION

Florence Heyward Davis (“Defendant”), by and through her undersigned counsel and
pursuant to Rule 56, South Carolina Rules of Civil Procedure (“SCRCP”), respectfully submits
this Memorandum of Law in Support of her Motion for Partial Summary Judgement as to the
validity and enforceability of the gift-giving provisions in the Durable Power of Attorney (“POA™)
given by Florine Jenkins Heyward (the “Principal” or “Decedent”) to Defendant. The powers
conferred upon Defendant pursuant to the POA present a pure question of law for the Court and
are at the center of all Plaintiff’s claims in this action.

As further set forth herein, all of Plaintiff’s claims for fraud, negligent misrepresentation,
and breach of fiduciary duty must be dismissed because: 1) they are solely premised upon
Defendant’s lawful actions taken pursuant to the Durable Power of Attorney; and 2) Plaintiffs do
not have standing to bring such claims in their individual capacity.

STATEMENT OF UNDISPUTED FACTS

Plaintiffs George Jenkins, Barry Heyward, Ulysses Heyward, Florence Heyward Pinckney,

and Defendant are children of the principal, who died on November 4, 2019. Compl. [P1. Plaintiff
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Eric Ramsey is the grandson of the Principal, and nephew to the other Plaintiffs and Defendant.
1d.

The Principal was the owner in fee simple to various parcels of real property located on
Wadmalaw Island in Charleston County: a one-acre parcel with TMS number 197-00-00-012 (the
“House™); an approximately 1.13-acre parcel with TMS number 17-00-00-161 (the “Adjacent
Lot”); and a 13.63-acre parcel with TMS numbers 200-00-00-041 and 200-00-00-117 (“Father’s
Land,” together with the House and Adjacent Lot, the “Wadmalaw Properties”). In 2003, the
Principal met with attorney D. Nathan Davis to prepare her Last Will and Testament (the “Will”).
See Affidavit of N. Davis, at [P 4. Under the Will, the Wadmalaw Properties were to be devised
equally between Defendant and her brother, Lamar Heyward. ! None of the Plaintiffs were devisees
of the Wadmalaw Properties under the Will.

In 2012, the Principal again met with Attorney Davis to have him prepare a Durable Power
of Attorney (“ POA”), pursuant to which Defendant was made her attorney-in-fact. See N. Davis
Aff at P 4; P 6. At that time, the Principal did not desire to have a new will prepared. See N. Davis
Aff at P 6. During this meeting, Attorney Davis explained to the Principal that absent clear
language to the contrary, an attorney-in-fact would be unable to transfer a principal’s real property
to themselves for little or no consideration. Id; Affidavit of Defendant at 9. Based on the probate
code in effect in 2012 in addition to the caselaw of Fender v. Fender, 285 S.C. 260 (1985) and its
progeny, Attorney Davis Prepared the POA for the purpose of effectuating the Principal’s desire
that her attorney-in-fact, Defendant, be able to convey the Principal’s real property to herself for
little or no consideration. See N. Davis Aff at [P7. Attorney Davis specifically attested that he

“prepared the POA with the following terms for the purpose of effectuating the Decedent’s intent

! Lamar Heyward is not a party to this action.
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to permit her attorney-in-fact to convey Decedent’s real property to themselves for little or no
consideration:
To manage Real Property, to sell, convert and mortgage realty, and to foreclose
mortgages and to take title in my name, if (s)he thinks proper, to execute

acknowledge and deliver deeds of real property, mortgages, releases, satisfactions
and other instruments relating to realty which (s)he considers necessary;

To authorize my attorney-in-fact to convey property to himself/herself for less than
full consideration or no value at all. . .

Id. Attorney Davis was confident that the Principal understood and intended the powers conferred
by the POA. See N. Davis Aff at [P 9. The parties do not dispute that the Principal had the capacity
to grant the POA in 2012. The POA also provides that it shall not be affected by the physical
disability or mental incompetence of the Principal which makes her incapable of managing her
own estate.

The Principal was diagnosed with Alzheimer’s disease and needed assistance managing
her properties, paying bills, and handling other aspects of her affairs. See Def. Aff at [P 10.
Defendant handled these matters for the Principal as her attorney-in-fact from 2012 until her death
in 2019. Id. As the Principal’s health deteriorated, in 2019 she moved out of the House and in with
Defendant where Defendant became her primary care-taker. See Def. Aff at [P 11. Pursuant to the
POA and to avoid fees for the eventual probate of the Principal’s estate, Defendant transferred the
House to herself and the Principal as joint tenants with rights of survivorship in 2015. See Def. Aff
at P 15. Defendant called the Principal with attorneys at the closing firm of Weeks & Irvine on the
line to confirm that the Principal was in agreement with the transaction. Id. Defendant transferred
the remaining Wadmalaw Properties to Defendant and the Principal as joint tenants with rights of

survivorship in 2019. See Def. Aff at P 16. Defendant also prepared an updated version of the Will
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for the Principal which Defendant executed as her attomey-in-fact in 2019, based upon
Defendant’s mistaken belief that she was authorized to do so pursuant to the POA. See Def. Aff at
P13. The modifications tot eh Wil were to reflect the passing of one devisee, Defendant’s brother
Darrell Heyward, and to have the House and Adjacent Lot conveyed to Defendant rather than
Defendant and her brother Lamar Heyward. See Def. Aff at [P 13. These modifications to the Will
were based upon Defendant’s understanding of the Principal’s desires after discussing those with
her. Id.

The Principal died on November 4, 2019. Compl. P1. It was Defendant’s intention to
transfer all of the Principal’s property after her death in accordance with the Princpal’s devises in
the Will, as modified and updated by Defendant in 2019. See Def. Aff at [P 17. The only reason
that Defendant did not make those conveyances was due to the commencement of this action by
Plaintiffs. Jd. Defendant has since caused all the Wadmalaw Properties with the exception of the
House to be transferred to the Principal’s estate. See Def. Aff at [P 18. Defendant did not learn until
the commencement of this action that the original Will could not be located, and it is Defendant’s
understanding that the Principal’s understanding that the principal’s estate will therefore be
probated under the laws of intestacy. See Def. Aff at P 19.

PROCEDURAL POSTURE

Plaintiffs filed a Lis Pendens against the House and instituted this action against Defendant
on December 27, 2019, asserting claims for fraud, negligent misrepresentation, accounting and
breach of fiduciary duty. On March 18, 2020, Plaintiff amended the Lis Pendens to describe all
the Wadmalaw Properties, and amended the Complaint correspondingly. Defendant filed an
Answer to the Complaint on March 23, 2020, and an Answer to the Amended Complaint on April

14, 2020.
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On July 20, 2020, Defendant moved to dismiss and transfer the action to the Charleston
County Probate Court. By Order entered November 5, 2020, Defendant’s motion to dismiss was
denied. Thereafter, the parties engaged in written discovery and depositions of all parties other
than Plaintiff Florence Heyward Pickney were taken. On October 15, 2021, Defendant filed a
Motion for Partial Summary Judgment that has yet to be heard.

SUMMARY JUDGEMENT STANDARD

Summary judgement is appropriate where the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law. See Russell v. Wachovia Bank, N.A., 353 S.C. 208, 578 S.E.2d 329 (2003). “When plain,
palpable, and indisputable facts exist on which reasonable minds cannot differ, summary judgment
should be granted.” Hedgepath v. American Tel. & Tel. Co., 348 S.C. 340, 355, 559 S.E.2d 327,
336 (Ct. App. 2001); Pye v. Aycock, 325 S.C. 426, 480 S.E. 2d 455 (Ct. App. 1997)

“Under Rule 56(c), SCRCP, the party seeking summary judgment has the initial burden of
demonstrating the absence of a genuine issue of material fact.” Regions Bank v. Schmauch, 354
S.C. 648, 659, 582 S.E.2d 432, 438 (Ct. App. 2003); Trivelas v. South Carolina Dept. of Transp.,
348 S.C. 125, 558 S.E.2d 271 (Ct. App. 2001). “Once the party moving for summary judgment
meets the initial burden of showing an absence of evidentiary support for the opponent’s case, the
opponent cannot simply rest on mere allegations or denials contained in the pleadings.” Regions
Bank, 354 S.C. at 660, 582 S.E.2d at 438. “Rather, the nonmoving party must come forward with
specific facts showing there is a genuine issue for trial.” SSI Med. Servs., Inc. v. Cox, 301 S.C.
493, 392 S.E.2d 789 (1990); Peterson v. West American Ins. Co., 336 S.C. 89, 518 S.E.2d 608 (Ct.

App. 1999); Rule 56(c), SCRCP. “The purpose of summary judgment is to expedite disposition of
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cases which do not require the services of fact finder.” Dawkins v. Fields, 354 S.C. 58, 580S.E.2
433 (2003); George v. Fabri, 345 S.C. 440, 548 S.E.2d 868 (2001).

ARGUMENT

I. Defendant is entitled to Partial Summary Judgment because Defendant’s actions
were authorized under the POA.

“A power of attorney is an instrument in writing by which one person, as principal, appoints
another as his agent and confers upon him the authority to perform certain specified acts or kinds
of acts on behalf of the principal.” Watson v. Underwood, 407 S.C. 443, 454,756 S.E.2d 155, 161
(Ct. App. 2014); see also Argoe v. Three Rivers Behavioral Ctr. & Psychiatric Solutions, 388
S.C. 394, 697 S.E.2d 551 (Ct. App. 2010). “The written authorization itself is the power of
attorney.” Id. “Upon the execution of a durable power of attorney, the attorney-in-fact retains
authority to act on the principal’s behalf notwithstanding the subsequent physical disability or
mental incompetence of the principal.” Gaddy v. Douglass, 359 S.C. 329, 344,97 S.E.2d 12, 23
(Ct. Apf). 2004). “To honor this unmistakable legislative intent, it is incumbent on courts to uphold
a durable power of attorney unless the principal retains contractual capacity to revoke the then
existing durable power of attorney or to execute a new power of attorney. Otherwise, the very
purpose of section 62-5-501 would be undermined.” Id.

Plaintiffs’ claims against Defendant for fraud, negligent misrepresentation, and breach of
fiduciary duty are all premised upon the argument that Defendant’s transfers of the Wadmalaw
Properties violate South Carolina Law. As further set forth herein, the POA unambiguously
conferred Defendant with the power to convey the Principal’s real property to herself for little or
no consideration. The grant of the POA itself demonstrates the Principal’s intent to permit such
conveyances. Moreover, POA was prepared to effectuate such conveyances based on the law

in effect at the time it was given. For these reasons, Defendant is entitled to partial summary
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judgment on Plaintiffs’ claims against Defendant for fraud, negligent misrepresentation, and
breach of fiduciary duty.
A. The POA is unambiguous.

In Watson v. Underwood, the Court of Appeals upheld transfers of real property made
pursuant to a power of attorney after they were challenged by the principal. 407 S.C. 443, 756
S.E.2d 155. Applying contract construction principles, the Court reasoned that an action to interpret
a power of attorney is similar to an action to interpret a contract. Id. at 454, 756 S.E.2d at 161. The
principal argued that transfers of her real property to a trust made by her attorney-in-fact created a
will in violation of the powers of a power of attorney under South Carolina law. Id. at 452, 756
S.E.2d at 160. The principal also argued that her attorney-in-fact did not have authority to
execute the trust because the power of attorney was only to be used in the event her health failed.
Id. at 454,756 S.E.2d at 161. The Court ultimately held that the power of attorney unambiguously
permitted the attorney-in-fact to create a trust and that it took effect once executed by the
principal. The Court further held that the deeds transferring the principal’s real property into the
trust were valid.

Here, the POA is not ambiguous on its face. It clearly authorized Defendant to:

To manage real property, to sell, convert and mortgages and to take title in [the

Principal’s] name, if (s)he thinks proper, to execute acknowledge and deliver deeds

of real property, mortgages, releases, satisfactions and other instruments relating to
realty which (s)he considers necessary.;

To authorize my attorney-in-fact to convey property to himself/herself for less than
full consideration or no value at all. . .

The POA does not provide that it only takes effect if the Principal’s health failed,

instead, it actually describes how mental incapacity and physical disability shall not affect
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the POA. The POA took effect immediately upon the Principal’s execution and
unequivocally permitted the transfer of the Principal’s property to her attorney-in-fact
for little or no consideration. To the extent that Plaintiffs contend that Defendant’s
transfers of the Wadmalaw Properties exceeded the scope of the POA, its very language
provides otherwise. The POA itself expressly establishes the intent of the Principal to
authorize such conveyances. The evidence also shows that the inclusion of these gift-
giving provisions in the POA were based upon the desires of the Principal and drafted by
her attorney to effectuate such conveyances under governing South Carolina law at the
time the POA was given.

B. The transfers of the Wadmalaw Properties under the POA were authorized
under governing law.

According to Attorney Davis’ testimony, the gift-giving provisions in the POA were drafted
based on governing law in 2012. In Fender v. Fender, South Carolina adopted a rule barring a gift
by an attorney- in-fact to himself or a third party absent clear intent to the contrary evidenced in
writing, where defendant was given power of attorney and transferred gifts to himself on the
basis of oral authorization from the principal. 285 S.C. 260, 329 S.E.2d 430 (1985). Specifically,
the Court in-Fender held ... to avoid fraud and abuse, we adopt a rule barring a gift by an
attorney-in-fact to himself or a third party absent clear intent to the contrary evidenced in
writing.” Id. at 262, 329 S.E.2d at 431 (emphasis added). See also Lofiis v. Eck, 288 S.C. 154,
341 S.E.2d 641 (Ct. App. 1986) (agent’s conveyance of a gift to herself for little to no
consideration on behalf of principal was barred and a breach of fiduciary duty where the power of
attorney did not grant agent the power to convey the property to themselves); Gordon v. Busbee,

397 S.C. 119, 723 S.E.2d 822 (Ct. App. 2012) (agent’s transfer of funds to himself on behalf of
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principal were prohibited as a matter of law and a breach of fiduciary duty where power of attorney
did not contain a gift giving provision).

In contrast to Fender, Loftis, and Gordon, Defendant’s conveyance of the Wadmalaw
Properties was fully within the scope of authority conferred upon her by the POA and of the
kind specifically contemplated as permissible by the Supreme Court in Fender. As opposed to
the oral authorizations considered in the aforementioned cases, here the POA explicitly provided,
in writing, for Defendant “to manage real property, to sell, convert and mortgage realty, and to
foreclose mortgages and to take title in my name, if (s)he thinks proper, to execute acknowledge
and deliver deeds of real property, mortgages, releases, satisfactions and other instruments
relating to realty which (s)he considers necessary” and “to authorize my attorney-in-fact to
convey property to himself/herself for less than full consideration or no value at all.”
(emphasis added). Furthermore, it was Attorney Davis’ practice to not only clearly explain the
consequence to a principal requesting such provision, but to also have the principal “wait a
period of time ... so that they have sufficient time to review the document, ask me any questions,
and to avoid any undue influence from family members.” Here, the evidence shows that the
Principal waited six months before executing the POA.

While the South Carolina Probate Code was subsequently amended in 2017 to require the
inclusion of specific language in a power of attorney to create or change rights of survivorship?,
such was not the law at the time the POA was given in 2012. To the extent that Plaintiffs contend
the 2017 change in law should apply to the transfers of the Wadmalaw Properties, this argument
is unavailing with respect to the 2015 conveyance of the House. At minimum, this Court should

uphold the 2015 transfer of the House.

2 See S.C. Code Ann 62-8-201(a)(3) (Supp. 2017).
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II.  Plaintiffs lack of standing to contest the transfers of the Wadmalaw Properties.

Plaintiffs contend that they have standing to contest Defendant’s action of quitclaiming the
Wadmalaw properties to herself and Decedent as joint tenants with rights of survivor ship. The
Supreme Court of the United States has established that the irreducible constitutional minimum of
standing consists of three elements: (1) the plaintiff must have suffered an injury in fact; (2) that
is fairly traceable to the challenged conduct of the defendant; and (3) that is likely to be redressed
by a favorable judicial decision. Lujan v. Defendants of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct.
2130, 2136 (1992). To establish an injury in fact, a plaintiff must show that he or she suffered “an
invasion of a legally protected interest” that is “concrete and particularized” and “actual or
imminent, not conjectural or hypothetical.” Id.

The Sixth Circuit Court of Appeals has addressed the issue of standing with regards to
probate related causes of action. “[Clertain probate-related causes of action may only be brought
by parties with a vested claim to the estate.” Firestone v. Galbreath, 25 F.3d 323, 325-26 (6th Cir.
1994). Similarly, South Carolina has ruled that beneficiaries of life insurance policies lack standing
to bring an action based upon an expectancy in a life insurance policy, unless that expectancy has
vested. See Bost v. Volunteer State Life Ins. Co., 114 S.C. 405, 103 S.E. 771 (1920); Davis v.
Acacia Mut. Life Ins. Co., 177 S.C. 321, S.E. 12 (1935); Prince v. Liberty Life Ins. Co., 390 S.C.
166, 700 S.E.2d (Ct. App. 2010). “When an insured reserves the right in his life insurance policy
to change the beneficiary, the named beneficiary does not have a vested right during the insured’s
lifetime. Instead, the beneficiary has a mere expectancy; the complete control of the policy remains
in the insured.” Id.

The Plaintiffs did not even have an expectancy in the Wadmalaw Properties. Similar to, if

the Plaintiffs were listed as beneficiaries a life insurance policy, Plaintiffs did not have a vested

10

/99001 dD610Z#3ISYO - SYI1d NOWWOD - NOLSITHVHO - WV 8€:LL 0L ABN £20Z - A3 114 ATIVOINOMLOI T3





right to the property until they were given an expectancy and the Decedent passed away. As such,
they have no cognizable injury in fact because the Defendant did not invade a legally protected
interest. If the Plaintiffs truly believed that an injustice had been done, then the proper manner to
bring suit would have been to bring suit on behalf of the Decedent’s estate.

III. Defendants’ transfers of the Wadmalaw Properties are not actionable where
Plaintiffs have suffered no damage.

The thrust of Plaintiffs’ claims for fraud, negligent misrepresentation, and breach of fiduciary
duty is to set aside the conveyances Defendant made pursuant to the POA. See Compl. Prayer for
Relief at 9 5. However, Plaintiffs also seek an award of damages and punitive damages against
Defendant as a result of these conveyances. The one common element in these three causes of
action is that Plaintiffs must show damages proximately resulting from wrongful conduct by the
Defendant. To prevail on a cause of action for fraud, a Plaintiff must prove by clear, cogent and
convincing evidence the following elements:
(1) A representation; (2) its falsity; (3) its materiality; (4) either knowledge of its
falsity or a reckless disregard of its truth or falsity; (5) intent that the representation
be acted upon; (6) the hearer’s ignorance of its falsity; (7) the hearer’s reliance on
its truth; (8) the hearer’s right to rely thereon; and (9) the hearer’s consequent and
proximate injury.

Regions Bank, 354 S.C. at 672, 582 S.E.2d at 444. To establish liability for negligent

misrepresentation, the plaintiff must show:
“(1) the defendant made a false representation to the plaintiff; (2) the defendant
had a pecuniary interest in making the representation; (3) the defendant owed a
duty of care to see that he communicated truthful information to the plaintiff; (4)
the defendant breached that duty by failing to exercise due care; (5) the plaintiff
justifiably relied on the representation; and (6) the plaintiff suffered a pecuniary
loss as the proximate result of his reliance upon the representation.”

AMA Management Corp. v. Strasburger, 309 S.C. 213, 420 S.E.2d 868 (Ct. App. 1992). To

establish a claim for breach of fiduciary duty, the plaintiff must prove (1) the existence of a fiduciary

11

/99001 dO6102#ISYO - SYI1d NOWWOD - NOLSITHVHO - NV 8€:L1L 0L ABIN €202 - A3 T4 ATIVOINONYLOT TS





duty, (2) abreach of that duty owed to the plaintiff by the defendant, and (3) damages proximately
resulting from the wrongful conduct of the defendant. See generally Moore v. Moore, 360 S.C.
241, 599 S.E.2d 467 (Ct. App. 2004).

As previously shown hereinabove, Defendant’s conduct was properly within the scope of
a valid and unambiguous power of attorney. Therefore, Plaintiff’s cannot establish that
Defendant’s conduct was wrongful. Importantly, Plaintiffs cannot show how they are damaged
by these transfers when it is undisputed that none of the Plaintiffs would have inherited the
Wadmalaw Properties under the Will. This Court should give significant consideration to this
undisputed fact. It was only after the commencement of this litigation that the parties learned the
original Will could not be located, and that the Principal’s estate would likely be probated under
the laws of intestacy. None of the Principal’s estate has been probated yet; thus, Plaintiffs cannot
show how they are damaged whether the estate were to be probated under the Will or as an

intestate estate.

CONCLUSION

/

Defendant’s transfers of the Wadmalaw Properties were within the scope of the valid and
unambiguous POA and permissible under South Carolina law. Therefore, partial summary
judgment in favor of Defendant on Plaintiffs’ claims for fraud, negligent misrepresentation, and

breach of fiduciary is proper.

<Signature Page to Follow>
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May 10, 2023
North Charleston, South Carolina

13

Respectfully Submitted,

s/ B. Alex Finkel

Johnny Stewart, Jr.

B. Alex Finkel

Finkel Law Firm, LLC

4000 Faber Place Drive, Suite 450
Charleston, SC 29405

Main: (843) 577-5460

Facsimile: (843) 577-5165
Attorneys for Plaintiff
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EXHIBIT

|

z FENeo | H CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
George Jenkins, et al, )
) CASE NO.: 2019-CP-10-06647
Plaintiffs, )
)
V. ) ORDER GRANTING DEFENDANT’S
) MOTION FOR PARTIAL SUMMARY
Florence Heyward Davis, ) JUDGEMENT
)
Defendant. )
)

This matter comes before the Court on Defendant Florence Heyward Davis's Motion for
Partial Summary Judgment pursuant to Rule 56, South Carolina Rules of Civil Procedure
("SCRCP"). Having considered the motion, supporting memorandum of law, affidavits, and all

other materials properly before the Court, the Court finds and orders as follows:

FINDINGS OF FACT

1. The Principal, Florine Jenkins Heyward, was the owner in fee simple of various
parcels of real property located on Wadmalaw Island in Charleston County (collectively, the
"Wadmalaw Properties").

2. In 2012, the Principal met with attorney D. Nathan Davis to have him prepare a
Durable Power of Attorney ("POA"), pursuant to which Defendant was made her attorney-in-fact.

3. The POA explicitly granted Defendant the power "to manage real property, to sell,
convert and mortgage realty... to execute acknowledge and deliver deeds of real property... which
(s)he considers necessary" and "to convey property to himself/herself for less than full
consideration or no value at all."

4, Attorney Davis specifically prepared these provisions to effectuate the Principal's
expressed desire that her attorney-in-fact be able to convey real property to herself for little or no
consideration.

5. The Principal had the capacity to grant the POA in 2012, and the parties do not
dispute this fact.
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6. Pursuant to the POA, Defendant transferred the House to herself and the Principal
as joint tenants with rights of survivorship in 2015, and transferred the remaining Wadmalaw
Properties to herself and the Principal as joint tenants with rights of survivorship in 2019.

7. The Principal died on November 4, 2019.

8. None of the Plaintiffs were devisees of the Wadmalaw Properties under the

Principal's Last Will and Testament.

CONCLUSIONS OF LAW

1. Summary judgment is appropriate where there is no genuine issue of material fact
and the moving party is entitled to judgment as a matter of law. Rule 56(c), SCRCP.

2. A power of attorney is an instrument in writing by which a principal appoints an
agent and confers authority to perform certain specified acts on the principal's behalf. Watson v.
Underwood, 407 S.C. 443, 454 (Ct. App. 2014).

3. The South Carolina Supreme Court has held that gifts by an attorney-in-fact to
themselves are permissible where there is "clear intent to the contrary evidenced in writing."
Fender v. Fender, 285 S.C. 260, 262 (1985).

4, The POA in this case unambiguously authorized Defendant to convey the
Principal's property to herself for little or no consideration. This authorization was explicitly stated
in writing, satisfying the requirements of Fender.

5. The 2017 amendments to the South Carolina Probate Code regarding specific
language requirements for powers of attorney do not apply retroactively to the 2012 POA or the
2015 property transfer.

6. Defendant's transfers of the Wadmalaw Properties were within the scope of
authority granted by the POA and were valid under South Carolina law at the time they were made.

7. Plaintiffs cannot establish damages from these transfers as they were not devisees

of the Wadmalaw Properties under the Principal's Will.

ORDER

Based on the foregoing findings of fact and conclusions of law, it is hereby ORDERED
that:

1. Defendant's Motion for Partial Summary Judgment is GRANTED.
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2. Plaintiffs' claims for fraud, negligent misrepresentation, and breach of fiduciary

duty are DISMISSED with prejudice.

AND IT IS SO ORDERED.

The Honorable Jennifer B. McCoy
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Charleston Common Pleas

Case Caption: George Jenkins , plaintiff, et al VS Florence Heyward Davis
Case Number: 2019CP1006647

Type: Order/Summary Judgment

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-10-29 10:50:45 page 4 of 4
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT

George Jenkins, ) CASE NO.: 2019-CP-10-06647
Petitioner, pro- Sa

V.

—

Florence Heyward Davis,

Emergency:

Defendant.

) Motion to Reconsider

ot
i —=a
i T
' Lﬂ

|

251 Wd 62 1200

| George S. Jenkins pro se asked the court to grant the relief in this motion to stay the
decision of summary judgment ordered by the court granted by the judge on October
18, 2024, the court was given information that was fraudulent that misled the judge in
his decision to sign the document. We bring to the court the information from the
electronic filing and the official records from the court public record index that clearly
shows the manipulation by the attorneys to seek the judge decision.

On June 18, 20, 24 at 9:30 AM | appeared before the Hon. Judge Jennifer McCoy, the
lawyer for the defendant appeared in the courtroom alone axing the judge for a motion
of default, the defense attorney did not come to court prepared for trial. He only came
with this paper and made a request to the judge. The judge then asked me a series of
questions to which | answered each one | had all my records prepared for trial of those
participants in the trial present. Other than Ulysses Heyward, who was also with me. |
showed the judge. A copy of the original deed of transfer granted after the defendant
lawyer look at the paperwork, | also showed the judge. A copy of a letter that was sent
axing that the lower court for up a hearing until after a ruling from the circuit court. That
document would show that the delay in the case was because of the interference of the
defendant axing for the delay.

Whereas | showed her the judge. A copy of the three wills and the original deed that
showed that the land was purchased from George Goldberg by George Jenkins, who
then gave the land fluorine Alecia Heyward (my mother) and Maxine Jenkins Ramsey,
(my sister) and | explained to the judge that my sister was evicted from her home after
left her and her three kids. They lost their home and showed up at my house and live
with me for two years, fluorine Alecia Heyward name was only placed on that house





because she was still married to Easton Ramsey. The divorce was not so | put my
mother named was only to protect the younger children if something happened to my
sister, mother had no monetary investment in this property. Fluorine Alecia Heyward
was only a caretaker, for Maxine children. The opening statement in the will is false and
clearly not written by someone that knew the history of the property.

Whereas the probate court found all three of the wills to be. It was all dismissed and
fluorine Alecia Heyward declared intestate and dismissal. The defendant was ordered
by the court to put ail the properties that she had acquired as power of attorney and
used a quit claim deed to transfer to herself back in the name of Florene Alicia
Heyward. All of these were in my possession. On the day that we were in court, and if
the court had ordered us to go forward. | was prepared.

Whereas, after judge McCoy listened and read the papers | gave to her. | asked the
court to deny the motion before the court. Judge McCoy asked a number of questions.
One was when will | be prepared for court, and | responded that | wanted to get a few
other subpoenas however the time for discovery has passed,

Whereas, when we left the courtroom. We were waiting for the judge to set a new date
for a trial in which all of the witnesses would be present by the defendant’s lawyer not
prepared for trial because he had only prepared to ask the court for default judgment.
He fail to have his client in court. The reason that the trial could not go forward was not
because of the plaintiff, who was in court and prepared and showed the documents he
had to the judge.

Whereas | have requested a copy of the minutes of the hearing, the court allows the
person that does the transcribing of the court record 60 days to prepare it and return it
back to. Therefore, | am axing the court to stay the motion that she approve set a date
for a trial, demanding that all of the witnesses and the defendant be present in the

courtroom.

Whereas, the defendant lawyer knew that there were going to be a ruling on the motion
he should have his client in the courtroom because the trial was to begin following the
ruling this was the arrogance of the lawyer and what cause the judge not to rule or
grant him the motion to default judgment at that time.

Your Honor, | pray that you would look at the minutes and see that when | left the
courtroom. | was clearly of the opinion that you were going to set a date to come back
for trial because it was stated at number of times, how long | needed. Why would you
ask me how long | needed to be prepared to go forward. if you are not going to. | was
just waiting for you to give a date for us to come back after the delay, | pray you will see
that it was the defendant lawyer that was unprepared. | had all my documents and
evidence on the desks and could answer all questions were to go forward with the trial
on that date. | pray that you would grant me the relief to stay.





Respectively sutjgd, O be?, 2024

Charleston, SC 29407
telephone number: (843) 813-0640
email: gjien11748@AOL.com





EXHIBIT

FORM 4
SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
= F Charleston

URT OF COMMON PLEAS CASENO. 2019CP1006647
George Jenkins et al Florence Heyward Davis
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[_] Rule 12(b), SCRCP;[ ] Rule 41(a),

SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled);

[JOther
ACTION STRICKEN (CHECK REASONJ:D Rule 40(j), SCRCP; D Bankruptcy;
I___| Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award;

[]Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; I:l Reversed; I:l Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow)|v/] Statement of Judgment

by the Court:

Plaintiff filed a Mation to Reconsider with this Court on October 28, 2024. "The purpose of Rule 59(e), SCRCP, to alter or amend
the judgment is to request the trial judge to reconsider matters properly encompassed in a decision on the merits.” Amnold v. State,
309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992). “A party may wish to file such a motion when [h]e believes the court has
misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes for the court to
reconsider or rule on it.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004). This court hereby
DENIES Flaintiff's motion without the necessity of a hearing and decided on the record and briefs. Rule 53(f), SCRCP; Pollard v.
City of Florence, 314 S.C. 397, 401-02, 444 S.E.2d 534, 536 (Ct. App. 1994).

Hin

ORDER INFORMATION
This order I:l ends does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 12/23/2024 .
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Eric Ramsey for Eric Ramsey

Ulyssess Heyward for Ulyssess Heyward

Barry Heyward for Barry Heyward

Florence Heyward Pickney for Florence Heyward Pickney
Eric Ramsey for Eric Ramsey

Barry Heyward for Barry Heyward

Ulyssess Heyward for Ulyssess Heyward

George Jenkins for George Jenkins

Florence Heyward Pickney for Florence Heyward Pickney

George Jenkins for Garge JRKRS nITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 10f2





Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Charleston Common Pleas

Case Caption: George Jenkins , plaintiff, et al VS Florence Heyward Davis
Case Number: 2019CP1006647

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-12-23 10:41:16  page 3 of 3
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ATE OF SOUTH CAROLINA ) TN THE CIRCUIT COURT 9
COUNTY OF CHARLESTON ) DOCKET NO. 2019—CP—10—06647

GEORGE JENKINS
Plaintiff,
Versus

FLORENCE HEYWARD DAVIS
Defendant.

et e e

HEARING

DATE: June 18, 2024
TLOCATION: South Carolina Circuit Court 9
JUDGE: Jennifer B. McCoy

TRANSCRIBED BY: ERIN REILLY

LEGARL EAGLE
post Office BoOx 5682
Greenville, South Carolina 29606
864-467-1373

degos@legaleagleinc.com
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APPEARANCES:
Attorney for the Plaintiff:

GEORGE JENKINS (Pro Se)

Attorney for the Defendant:
Johnny J. Stewart, Jr., Esguire
Finkel Law Firm LLC

4000 Faber Place Drive, Suite 450

North Charleston, sC 29405
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PROCEEDINGS

THE COURT: All right. State your full names for the
record. Start --— start with you Mr. Jenkins. Go ahead. Tell
me your first and last name.

MR. JENKINS: George S. Jenkins.

THE COURT: All right. Who do you have with you today?

MR. JENKINS: Tyrone Haywick (phonetic), my brother.

THE COURT: Okay. All right. Yes sir, Mr. Stewart tell
me your name.

MR. STEWART: This is Johnny stewart, and I represent
Ms. Florence Davis.

THE COURT: All right. You all can have a seat. All
right. Mr. Jenkins you filed this lawsuit way back in the
summer of 2019. Do you remember that?

MR. JENKINS: Yes, ma'am.

THE COURT: Okay. We are here on that matter. It was a
none jury term of court —-- for a bench trial. You also filed
a2 motion last week. An emergency motion. Do you remember
that?

MR. JENKINS: Yes, ma'am.

THE CQURT: That was filed on June 1l4th. Asking me to
investigate misconduct by the attorneys and court officials.
Do you remember that?

MR. JENKINS: Yes, ma'am.

THE COURT: I am not the tribunal that would do such
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things. This is not where you would bring those types of
actions.

MR. JENKINS: It has been filed in Columbia.

THE COURT: Okay. What —- I don't know what that means.
What do you mean in Columbia?

MR. JENKINS: At the -- the attorney review.

THE COURT: Okay-.

MR. JENKINS: And they are investigating that matter.

THE COURT: Okay. Just for your advocation, this is not
the court that would do those types of things. Okay?

MR. JENKINS: Yes.

THE COURT: I won't be considering that motion here.

MR. JENKINS: However, to speak today —- some things are
directly related to what happened here.

THE COURT: Okay.

MR. JENKINS: I hired an attorney four years ago;, and he
passed away. When that attorney passed away, the case was
turned over to another attorney in that law office. Since
then, they have been four and now five different lawyers by
£ s i< fJE?qwfﬁw- _ ’

Farms Haywoo (phonetlc).

THE COURT: Okay.

MR. JENKINS: One -- One == delay after delay after
delay.

THE COURT: Well they are here today ready to go

forward.
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MR. JENKINS: Okay.

THE COQURT: Delay no more. Let's go ahead and hear this
case. All right?

MR. JENKINS: May I ask you one question?

THE COURT: Yes, sir.

MR. JENKINS: The lawyer that is here now, does he also
represent the lawyer from the same firm? Finkel Law Firm?

THE COURT: He represents Florence Davis today.

MR. STEWART: Yes, Your Honor. T'm actually a partner
at the Finkel Law Firm. So, I am with Finkel Law Firm but

before we get started, we have a motion for summary judgment
——

that's been laying or it's been sitting around for a while

since —-

THE COURT: Okay.

MR. STEWART: -- mid 2021.

THE COURT: All right.

MR. STEWART: And I think this might take care of our
case today. So -- and jet's see. March of 2020, Plaintiff
amended his complaint €O just make it more accurate, 1
assume. And in that amended complaint he is -- he alleged
that fraud, negligent representation, breach of fiduciary
duty and what's the other one and accounting.

THE COURT: Okay.

MR. STEWART: Now, the fraud, negligent

misrepresentation and a breach of fiduciary duty is all
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related to Ms. Florence Davis's position as the power of
attorney over this case —-— Or OVer this estate or not over
this estate over of Florian Davis or Florian Heyward. I've got
a copy of it, if you'd like to see the power of attorney.

THE COURT: I have the whole ——- is it —-— was it filed?

MR. STEWART: It was filed, yes, Your Honor.

THE COURT: Yeah, I have the whole court file right here
with me. o

MR. STEWART: Perfect. j’; 5//;,/ é% #g Rrets

THE COURT: I got everything that has been filed right
in front of me.

MR. STEWART: Perfect. SO =~

THE COURT: Okay. And it was filed on what date?

MR. STEWART: This was filed January, 2022.

THE COURT: Okay. Got it

MR. STEWART: All right.

THE COURT: Yes.

MR. STEWART: So, in those fraud -- in those negligent
representation and the fiduciary duty allegations they claim
that Ms. Florence Davis was acting fraudulently when she
deeded title to herself of several properties, three
properties in particular. and Your Honor, if you look at
where is it? Okay. SO, if you look at Page 3 of the power of
attorney, you can see very clearly that Ms. Davis had the

power to authorize my attorney. {n fact, Ms. Davis, to convey
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property to himself/herself for less than full consideration
or no value at all.

The claims that the Plaintiff is making today is that
Ms. Davis fraudulently conveyed property to herself, that was
all made pursuant to this power of attorney. So, over the
course of the last five years that this case has been
pending, I have not seen a single thing that the Plaintiff
has shown -- showing fraud in this conveyance. This
conveyance 1s exactly as this power of attorney stated.

And therefore, even if you look for at the case —-- at
the facts, at the most favorable to the Plaintiff applying
the statute of frauds with any type of land use case, there
is no -- there is just no fraud, no negligent representation
or breach of fiduciary duty here. 1 mean, breach of fiduciary
duty, especially because her duty was tTo Ms. Davis or Ms.

Heyward who gave her this power, but that's our motion for
Fhe rrwuds A7l suften
¥rro? Heypr s Ve

THE COURT: Okay. All right. Mr. Jenkins, do you want to

summary judge, Your Honor.

respond?

MR. JENKINS: Yes, ma'am. This case has been going on
and they’re initially are three different wills. All of those
wills have been kicked out and that -- in the lower court and
the -- what is it called? In the other court. And what
happened there with the three wills, each time and two of the

wills were written by Florence Davis. And in the process,
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when she got the power of attorney that is my mother, she's
my sister. The -- my mother was == we agreed TO have her
appointed because she was a registered nurse.

Mother was having mental issues, she was getting lost,
she was leaving the house. And then people would say they see
her walking around, she was having mental problems. At that
point and even the medical records says that she had the
late form of dementia and that that is in the records.

THE COURT: Okay.

MR. JENKINS: Now the -- if she is mentally incapable at
that point in time when we, and the whole family agreed, only
because Florence was a registered nurse, that we trusted her,
the trust —-- the breach of trust is a fraudulent thing. She
kept no records at all, there are DO pank records ro show she

paid anyone to take care of mother. The people that took care

of mother —--—
f;/ THE COURT: Was she required to keep records by likea
court?
< MR. JENKINS: With the power of attorney.
THE COURT: Okay.
MR. JENKINS: That the —-—- Yyou have to show through the
administration what you're doing. She added her -- her name

unto mother's record. Here, there are five bank accounts, all
different bank accounts. Money is moved into mother's

checking account, it's then moved from there to the savings
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account.

THE COURT: Okay.

MR. JENKINS: Then there are the different points where
the money Jjust disappeared. At one point, when mother first
got sick, mother owned four partial of property. When she
died, she had none. The fraud here and for the record, 1t
also in the affidavit that she took she admits to the fraud
£hat she was locked up for and fired from MUSC. So, she
already has a fraud conviction. During the time that she got
that conviction she have —-— wWas not employed, at that point
the land starts getting transferred up.

THE COURT: Yeah.

MR. JENKINS: There are five children. Mother gave land
£o Daryl to —— 1'11 go back to Darryl, to Lamar Heyward. She
called the meeting; all of the siblings are there. We agreed.
Florence Heyward, we all agreed and all of that. and so, the
—— this time, no one knows nothing. We find out after
mother's death that all of these things have happened and
that all of a sudden Florence has all of this property. And
then she says;, mother gave it to me. But in the deposition,
it's Elias came out and said, clearly look, that's hearsay

not admissible. The cracks, the things that pbalance this case

T —

ii_neant her mental capacity at the time Florence took her.

— e e ————

THE COURT: Okay.

MR. JENKINS: This document clearly says Florence never
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went, took anybody to those signed anything. It's all done by
power of attorney, right? And each one,ﬁgich herself. The
first will leaves the property. TLet's see, 1've got the first
will. The first will leaves the property to that house -— to
Tyrone Heyward and says that during his 1ifetime and his
death, and then Florence Heyward and Lamar Heyward may have
it. The second will, that paragraph is gone. The third will,
everything is gone and everything goes to Florence. How come
each time she writes a will and even with that, she wrote the
will. It's not done by a lawyer, one will was done by a
lawyer, but —--=

THE COURT: Of course, they don't have to be done by
lawyers. There's no law that wills are done by lawyers.

MR. JENKINS: But it's for a third person, it's not for
her. She was writing the will for mother, right? And so, the
family now had no idea, none that any of this stuff was going
on. That's why we filed and the person that filed --—

THE COURT: What happened with the proceeding in probate
court, which is really who handles these types of matters.
What happened with that?

MR. JENKINS: Because in the -- again, in the minutes it
says that something because in the probate court, the land.
But because the other things are going on when mother 1is
alive the fraud part of it is what Mr. Joig%gggygltman, who

is deceased, that wrote the complaint, all right? That's what
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he put in, and why it stated that way.

So, Your Honor, there were many maneuvers. What
happened is that, when we asked for the investigation, is
that the, lawyer was released. My lawyer was released because
I paid them $20,000 in order to take the case. When Sam
Ortman died, he began to ask for another 17,000 and we had a
dispute. We came ToO this court and the Court says;, "Well,
since y'all can't get along, then I'm going €O release
Jonathan Altman." Which he was released. Then he was ordered
to give melcertain information. So, you see 1 filed -~

THE COURT: Who ordered him to give you certain
information?

MR. JENKINS: The same judge that released him as the
attorney, that he was TO turn all of the files that he had on
our case. The documnents that we gave him as & family
meetings, pictures of things that was really relevant to get
showthg_thequurt that mother nafﬂffffent But in that

presentation, you 111 see mother walking around even though
: L

e S

e

EEEXﬂ£§ﬁEE}EiEg_about the 1and and stuff, she's oblivious to

e
it. Her mental state was not there and that 1is the whole

crutch here. 1f she was not mentally competent at that point,
_______-"—-______—./____-—/._-——_x"—

'/.--—_—‘--___.__‘

and Florence is the only person that took her to a lawyel, no
-________'—"--_____-__ _.__—-_‘.-’_._._.__—.-——-_-F

e — e e

one knew.
No one knew anything about this and the only reason I

found out, Your Honoxr, 14 days after mother's funeral,

i i
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Florence goeSs and file an eviction notice to put my brother
out of a house that he 1ived in for over 20 years. At that
point, he was to do to the Magistrate Court. T went to the -~
we went to the Magistrate Court. And then when the Magistrate
Court 1ooked at it and they said, no, you can't do the
eviction because now they have filed in the upper court. SOy
therefore the eviction was on hold.

THE COURT: Right.

MR. JENKINS: Now, at rhat point, she claimed she owned
the property- After/we filed, she then filed an appeal and
said she was filing it on pbehalf of the estate, and so, it
changes. And so, W€ would like to do is to be able to present
all of the evidence and mother's mental condition. 1 ~7 Your
Honor, they —~ that's 1like 1 said. Finkel law firm, right has
had four different attorneys. Each time they have an attorney
there is & 30 days, 60 days-

The breach that this gentleman is talking about was not
caused by us- It was because€ fthe lawyers kept changing
lawyers and each time, they changed lawyers they were granted
enough time in order toO familiarize themselves. so, if the
lawyers need to be familiarized, it's all the same firm. Even
this gentleman here is from the same firm but they keep on
bringing different people in every time we' come f£o Court.

THE COURT: Well, that's on rhem. That has nothing to do

with you or your case. They have every right to hand it off
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to whatever lawyer they want to in their firm, and they can
hand it to 20 lawyers in their firm if they want to.

MR. JENKINS: Ookay.

THE COURT: They're allowed to do that, that's fine. AS
long as their client is okay with it, they can do that.

MR. JENKINS: All right.

g

Jr

THE COURT: All right. They're not asking for a
- e s i r—

continuance today.
MR. JENKINS: Okay.
THE COURT: So, here we are.

MR. JENKINS: all right. SO, then I will then proceed.
g e _....-—-___'_'_,___—-—'—___--___’_'_— ——— ~ _—

THE COURT: He jgégﬂggggg for seégagx_jeggEEESt. He -—
there was a dispositive motion file. Dispositive just meaning
it would resolve —-- it would end the case- FTor summary
judgment that was on file, I have to hear all these
dispositive motions before & trial. Okay. SO/ he just
presented his motion for summary judgment which basically

says you have not set forth the necessary evidence toO

e

establish fraud, your causes of action. So, now you can
respond to that and tell me how you have presented evidence
of fraud to date on file.

-

MR. JENKINGS: Okay. The evidence 1 want to present to

you, Your Honoxr, is that on 2005 Florine Alicia Heyward was

diagnosed with dementia and Alzheimer's.

e

I

THE COURT: Okay.
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MR. JENKINS: That during that time, she has gone
through hospice care ©On three occasions. None of us, even me,
T did not know my mother was on hospice care because
Florence, WwWe trusted her.

THE COURT: Okay.

MR. JENKINS: and we Jjust rrusted. SO that trust -~

THE COURT: Were you not 1iving in town?

MR. JENKINS: Yes, ma'am.

THE COURT: You didn't go over to your mom's house?

MR. JENKINS: I -~ yes. and well, he can speak TO
[indiscernible] but when 1 g© there, right? My mother would
recognize me ~—7

THE COURT: Okay .

—_— MR. JENKINS: =~ for a few moments. Wwith Alzheimer's,
sometimes you'll - you Kknow, you're sharp and then if you
talk a while, they sort of drift away from you.

THE COURT: I1'm just talking about you said you didn't
know she was on hospice care, S© 1 didn't know were you not
did -- they just didn't happen to pe there when you were
there?

MR. JENKINS: Yeah, there are people there that we were
told were nuUrses-

THE COURT: Right.

MR. JENKINS: Those nurse were not nurses, they were

people. And in her complaint, she talked about drug usey
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right? Yes. My brother has been ON drugs for 30 something
years.

THE COURT: Okay -

MR. JENKINS: But he took care of her. He pathed her,
right? There were two other people in the house, right? And
those are the people that took care of mother during that
time. SOy Florence was working outside, the family were
there. I took gifts to mothers like Mother's Dayy robes, and
stuff.

THE COURT: Okay.

MR. JENKINS: T go to check on her put she only
recognized me for a little while. The dementia, right. And
Florence beind, Your Honor, @ registered nurse would've known
the condition pbetter than anyone else; that she should not
have been able to sign those documents because she couldn't
communicate with mother.

That makes 1T fraudulent, right? It's deceitful. She
did not communicate with anybody in the family to say, this
is what's going Oy right? We f£ind out for 14 days after the
death that properties is being in dispute. Mother gave it to
me; mother is dead. There is no way that anyone canh say that
she had a conversation with mother. The dead man rule will
take care of that. The question here 18, when does mother
become incompetent? He says that this thing has been

lingering. Yes, it's been 1ingering pbut why has it not come
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to court? It is because of the lawyers not doing their job.

THE COURT: Okay-

MR. JENKINS: That's the first part of it and 8O that's
where the initial fraud takes place. And you said, you have
all the records in front of you?

THE COURT: I have everything that's been filed in this
case.

MR. JENKINS: Right. SOy ma'am and if the first event is
fraudulent, 1 f nobody in the family knows anything, and when
she goes tO the doctor because she was & registered nurse;,
she would say, oh, mother is doing okay. all right, blah,
blah. SOy we're totally rrusting. Now, by what she did and
tell you one thing, my -~ W€ pought a home at 38 Blake Street
for $40,000. Mother sayS: this is well pefore she got sick,
going back -— she says TO call us together and says well, I
want to give FTlorence that property because Florence was
working with me in the beauty shop;, right? We did not
disagree. We said fine, we all agreed. That property is now
worth $750,000. We gave that to her, the family.

THE COURT: Okay .

MR. JENKINS: Now she wants everything and nothing for
any of the other six children, right? S50/ the lands rhat were
given out in the past, mother would give property to Alan,
call the family. Alan is getting married; 1T want to give him

an acre. Rosalyn was getting out of the army, and she was
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going out on & sick medical disability- Mother calls @
meeting; T want to do this. Okay. Rosalyn got the land. Then
Darryl -~ Darryl's 1and was never given toO him in his name .
and the reason for that, Your Honor, 15 Darryl oliver Heyward
has sickle cell, so he sickly-

5o, what happened Darryl wWas always 2 dependent child,
right? and if mother had given him land, he couldn't get the
disability- But we always saild, Darryl, that's Darryl's
house, mother pbought the rrailer, it's his. Florence then
whenwe met as a family, Darryl died, he overdosed in the
house. SO when he overdosed, he -- the things came up with
the family-. Well, what happens with the land?

and you'll see€ in the records that the argument that I
had before was that the land pelonged T€O Tanya, his wife.
Then we find out that it's not —— Was not recorded. The
reason that it was not recorded, Your HonoI:, was because
again, they finance because mother got part of Ulysses, her
husband, money from the shipyards Darryl also got an equal
portion.

So, any changes 1in that affected their finances, right?
And SO, then Darryl, Florence agreed in that meeting with all
of us that she would give —~ sign the 1and over O Tanya;
right? What she did was she gave Tanya the title to the
trailer. SOy for the last three years; Tanya thought she

owned the 1and until she went TO the deposition, and then the
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lawyer asked hery well, 4o you —~ did you xnow that your
[indiscernible] she has claimed the land?
and the record says, 0O 1 didn't know. she -~ and the
saySy rodayy

when did you find out? She

he courtroom,

well,

i oned here in t©

1 mean in the

the constant fraud, the constant

deposition. Again:
ning- and sO

6
7 undermining a thind, it just keeps happe
8 definitely, Your HONOLy there 18 enough evidence tO show
9 fraud OT fraudulent intent pecause everything +hat she did
10 over the eight-year period and remembelr she said she wasn't
11 working for 1those two years pbecause after the fraud
12 conviction that she was fired, she had to go to & court —— @&
13 class in order tO rehabilitate and then you can keep YOUr
14 1icense and stuff- SO, while she was going to that, right?
15 That's when most of the money ;s missing from rother's
16 accountsy right?
THE COURT: Yeah.
recordsy five of

17
all of these are pank

MR. JENKINS: SO,
use Florence put

18

19 these 15 from the court- What happened beca
20 her name on mother's account, when Mr. Qrtman, who's

21 deceased, filed €O the bank he gets all five bank records.
22 Four pelongdgs to Florence Davis and one pelongs tO mother —~
23 Lwo pelonds to mother. so, the records that we have here
24 financially shows the money coming into mother's account,

and then it disappears-

25 going to the savings account,
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Fraudulent.

The —- if the law says that this case was waiting for
six months to be heard, then the lawyer should have come back
to the Court some time ago. I believe that the time to bring
that now is —- has passed because they did not do it in a
timely manner. Today, we came, we thinking that everybody is
going to be here in the Courtroom, you know, the -- you know,
the whole family's going to be here, right? But evidently,
there's been some communication somewhere that we were left
out of because we came here today in order to have people
testify and to have these records, the medical records, all
of this, we came this morning, Your Honor, with full
expectation that we were going to have trial and witnesses,
right? In order to prove the fraud.

However, the documents that have been filed in the
complaint and the two depositions clearly points out that
there was a problem with the original application. And our --
and the lawyer asked me, he says, "Why did you agree to give
Florence to be power of attorney?" I said she's my baby
sister, right? She's a registered nurse, I trusted her. I
never thought she would do something like this, right? She
asked the same question of Nathan, right? We had no idea.
This is our family. Children. I was in the army when this kid
is born. I -- my mother is my power of attorney, not power of

attorney, is my dependent.
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All of the money that I sent home was to help buy the
land. When I went to Vietnam, I kept $75. I kept $75 all of
the money went to my mother to this land. And this one kid
not only want the million dollars that she got; she wouldn't
even give up the other land that's only worth 600,000, she
wants that too. Fraud, Your Honor, you've got to see the
fraud. You've got to see the lies; you've got to see the
deceit.

THE COURT: I'm sorry, and that's emétional. This family
business gets very difficult, I understand. So, feel free to
have a seat if you need to. I certainly don't want anybody to
have an accident or anything in the courtroom. All right. Let
me -——

MR. JENKINS: Can we call at least Tyrone? He is a
witness. He can verify, and he's a firsthand, he's not doing
this for -- what I'm asking Your Honor to deny that motion.

THE COURT: Okay.

MR. JENKINS: And to grant or extend. I don’t know what
to say. To deny the motion.

THE COURT: Okay. I understand.

MR. JENKINS: Right.

THE COURT: Okay.

MR. JENKINS: And do you want --

THE COURT: At this point, I don't need to take his

testimony regarding this particular motion. I'm going to let
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you sit down, rest for a minute, he has to now respond. Okay?
Because it's his motion so we'll let him do that at this
time. Yes, sir. Mr. Stewart, happy to hear from you.

MR. STEWART: Well, Your Honor, I hear all of that he's
saying. However, the issue and the reason why this complaint
was brought per the complaint is over two specific -- three
specific land transfers.

THE COURT: Right.

MR. STEWART: The original POA, the credibility of that
was never contested, the original POA was signed in 2012.
This lawsuit was brought in 2019. So, even if they wanted to
dispute the POA then they've got -- I mean, the statute of
limitations has gone there. So, looking at the POA, looking
at every single thing that she's allowed to do under the POA,
we talked about bank transfers. If you look at the POA
specifically, it states on Page 2, "To do business with
banks, in particular, to enclose or to endorse all checks and
drafts made payable to my order. And collect the proceeds,
exercise all of my authority in any safe deposit box, which I
may have rented to remove items from my safe deposit box, to
place items in my safe deposit box, to close items in my safe
deposit box that I previously opened."

Additionally, as I've stated before she had specific
instruction that she was able to and I'll quote, "Authorize

my attorney, in fact, to convey property to herself for less
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than full consideration. No value at all."™ The properties
we're talking about now, the one that her brother lived in
that has caused some of this emotion is the problem with that
is that was deeded on January 25th, 2015, four years prior to
this or almost five years prior to this lawsuit being filed.
So, the only two deeds that we have that are within the
timing for this lawsuit are the one on October 21st, 2019,
the one on October 20 —-- or there were two on October 21st,
2019.

THE COURT: Okay.

MR. STEWART: And in both of these, just as it's stated
in the power of attorney, the attorney in fact deeded herself
the property for little consideration. Now, we can go into
how points that Florian Heyward wanted Florence Davis to have
these properties. However, as I stated earlier, the statute
of frauds strictly binds us to these documents. The power of
attorney says what it says, the deed says what it says.
There's -- this was not done fraudulently at all; this is
done exactly as was intended. And they say that they had no
idea any of this was happening, they had no idea what any of
this said. But these -- all these deeds were or all of these
deeds and the power of attorney was recorded. It was recorded
in 2012, it was recorded in 2015, it was recorded in 2019.

Additionally, Florence Davis did not deed these to

herself. She deeded herself, it was a joint tenancy with
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right of survivorship with Florian Heyward as one tenant.
Florence Davis as the other tenant. As long as Florian Davis
was alive, or Florian Howard Heyward was alive, she had the
ability to sell, do whatever she wanted with that land.
However, as soon as she passed away with -- as with the joint
tenancy with the right of survivorship, it passes to the
surviving tenant and it passed to Ms. Davis. So --

THE COURT: Back me up a little bit just so I kind of
understand.

MR. STEWART: No, you're fine.

THE COURT: This went through probate court at some
point in time?

MR. STEWART: So --

THE COURT: Transcripts of Judge Kouten presiding in
Riveras hearing. Is that -- what happened?

MR. STEWART: Your Honor, it was in probate court. We
mediated in probate court. However, since they brought
actions that occurred when she was alive and that was -- they
filed a les pendens on these properties, tying them up in
this process, we haven't been able to proceed through probate
court until this 1is resolved.

THE COURT: And why is that? Probate is saying we're not
going to move until circuit court moves.

MR. STEWART: Until these properties -- until we decide

what goes on with these properties.
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THE COURT: I see, I understand.

MR. STEWART: Yeah, because Your Honor, well, probate
court does after she was deceased. These -- every single
transfer we're talking about here happened as she was alive
and this power of attorney governs all of it and the deeds.

THE COURT: Okay. All right. Anything else?

MR. STEWART: And Your Honor before I sit down, I'm
sorry. The fraud claim that they're talking about, she was
just arrested on this, she went through her class. It was
expunged, there was no conviction.

THE COURT: Okay.

MR. JENKINS: Expungement does not mean she was not
guilty. It was evidently named that she went to the classes
and met those requirements, but she was still fired for the
drugs.

THE COURT: That was MUSC related or something?

MR. JENKINS: Yeah.

THE COURT: Okay.

MR. JENKINS: Okay. So, anyway, now, Your Honor, I think
you were referring to something that put in and that was
stated that way because what happened, the letter -- you
don't have a letter from the clerk and the Court that says
that was from Finkel Law Firm to the probate court. And it
said, in essence, we want to hold this case until the Court

ruled the --
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THE COURT: Yeah.

MR. JENKINS: This -- the Court -- this court ruled.

THE COURT: Right.

MR. JENKINS: What that did, Your Honor, was stopped,
froze everything in the Court. So, when they froze it, you
see that there are some cases there. One was the dismissal of
the lawyer, frozen.

THE COURT: Okay.

MR. JENKINS: Everything that that lawyer signed, and
that's what I'm arguing, that that lawyer signed, we were
already -- this court had already ruled that he was no longer
the attorney, yet he's still doing things in our name. I
haven't spoken to him in six or seven months, he is not my
attorney. Everything that he signed, even that consent order
where he asked for more money, again, 1s fraudulent because
he was already served. BAnd by freezing it, they allowed this
to happen. So, if they froze it here and no, I can't do
nothing and they're telling me, okay, I go to court, I go, I
say, "Well, what's happening?" "Well, this is frozen we're
waiting on this court." Now you find out, and that's why I
said emergency, because now I'm finding out, wait a minute,
you've got your hands on the scale here, right? And then you
are coming here and now another maneuver.

THE COURT: Okay.

MR. JENKINS: Your Honor, I've done the best T can.
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THE COURT: Okay.

MR. JENKINS: Well, I -- if I can -- one more thing. In
that same [indiscernible] Davis that they talk about that
same will. They said that mother, Florian Letha Heyward, gave
me the address, the house located at 1348 Southern Drive,
right? I bought that home when I left New York. The next
paragraph says that mother bequeath, and Maxine wWas dead six
years before. So, how could mother leave land to a dead
person? Now, this document and this, can I bring it up to the
Court?

THE COURT: Yeah. What is that?

MR. JENKINS: This letter here is dated —- it's a
registered letter dated --

THE COURT: Can you hand it to --— the bailiff will bring
it up for you that way you don't have to come all the way up.
Okay. And while he's —-- you can tell me what it is while he
is bringing it to you.

MR. JENKINS: Okay. I'd like for you to look at the date
on the envelope.

THE COURT: Okay.

MR. JENKINS: That date shows that that was certified
letter sent to my mother from me.

THE COURT: Okay.

MR. JENKINS: If you look at the deed.

THE COURT: Okay.
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MR. JENKINS: Right. The deed shows my sister, husband
left her with three kids.

THE COURT: Okay.

MR. JENKINS: I go home, stay on my porch, they live
with me two years. I buy that house and because she was still
married to Easton, I put mother's name on it.

THE COURT: I see.

MR. JENKINS: Right. That's the only reason mother name
was there. When Maxine's children got grown, I removed
because Maxine wanted to buy another house, and I didn't want
mother to get caught up --

THE COURT: Yeah.

MR. JENKINS: -- in a legality. So, I had mother remove
her name. Mother did not give her the home. This thing here,
right here tells you no compensation. I gave her the house
free, clear for her children. And now our family was very
close, never stole from each other like these young kids are
doing. This is fraud, we never acted like this. Man, we were
better off when we were broke in a segregated south.

THE COURT: I'm sorry, I know you're frustrated. And
again, I -- you know, I mean, when I say I know family and
money and property generally result in tumultuous
relationships once the elder generation passes On. And it --
I wish I could tell you this is the first time I've seen

something like this and people get frustrated and families
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get torn apart, but it's not -- probably it happens every
day. And it's unfortunate and I'msorry.

Obviously, I've got to take his motion under
consideration. In terms of, you want to come in and have
witnesses and all, you know, Mr. Jenkins for when this is set
for a non-jury trial again, if we get to that point, it's on
you as the Plaintiff. You know, you're the one responsible
for bringing in witnesses and whatever else that you want to
do at that time just so you know. Okay.

So, when you say that I thought everybody was going to
be here, whenever you're the Plaintiff, you're the one who's
responsible for making sure people are there. Okay? So, just
keep that in mind for the next time.

MR. JENKINS: Yes, ma'am.

THE COURT: That's -- that they're not just going to
magically appear. You know, you got to subpoena or do
whatever it takes to get people to come. Okay?

MR. JENKINS: Yes, ma'am. I was just going to ask you
that guestion.

THE COURT: Yeah.

MR. JENKINS: Could you extend the -- because Finkel Law
Firm said that they had done two depositions -- yeah,
deposition. And so, we could not ask the additional new
question that we've just come upon. Can the time be extended

so that I can call those other two witnesses to be deposed?
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THE COURT: I'll take that into consideration. Who is it
that you're trying to depose? Are they family members or?

MR. JENKINS: No, they are the nurses. And Florence she
says there was only one nurse. There were women and, again,
Your Honor they are on drugs; one died -- one died a month
ago but her testimony was that she lives in this house for
five years. T mean, this girl kept my mother's house clean.
You went there, the house was immaculate. You would never
know this girl was on drugs, right? But the payment and
nowhere you'll find in these records of anybody ever getting
paid. They lived in mother's house as payment, and they got a
stipend of $300 a month.

THE COURT: Okay.

MR. JENKINS: That's --

THE COURT: That's who you're trying to depose?

MR. JENKINS: That's who I want to subpoena, that one
and Lamar Heyward is a co-signer on this account. He's a
brother. This whole thing is the younger children, right? My
two youngest siblings. What Mark did is that he is a co-
signer. When we ask for bank records the lawyers
significantly put it, it is very vague. Well, we can't get
it. It's too expensive. But the Bank of America because they
are the owners of that bank account, can go into the bank and
get the information that is missing that we were asking for,

right? So, those two, Lamar Heyward and -- what's that girl's
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name? I wrote it on the back of something.

THE COURT: The nurse lady.

MR. JENKINS: Adrian -- can I just say Adrian was --
Your Honor, I wrote it on I think a paper. Right now, my mind
is flushed.

THE COURT: That’s okay. I mean, I get the gist. Okay.
Well, I'll take that into consideration. Look at the whole
file, everything that's been filed and issue a ruling one way
or the other. If I need a proposed order, I will indicate
that in the form order. Okay?

MR. JENKINS: Yes, ma'am.

THE COURT: All right. Thank you-all. Have a good day.

MR. STEWART: All right. Thank you, Your Honor.

THE COURT: Okay.

MR. JENKINS: So, Your Honor, you're going to send a
letter?

THE COURT: I'll issue a form order and you'll get that
however you get notice always in this case. Okay?

MR. JENKINS: Thank you. Very kind, of Your Honor.

THE COURT: All right. You-all have a good day, be
careful. Thank you, Your Honor.

MR. JENKINS: Your Honor, I'm sorry I got emotional with
-- I just —-

THE COURT: That's all right it happens all the time, no

need to be sorry.
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Thank you.

[END OF HEARING]
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STATEMENT OF ISSUES ON APPEAL

Whether the Circuit Court erred in granting summary judgment when genuine issues of

material fact existed.
STATEMENT OF THE CASE

This case arises from a case that was jointly filed in the Charleston County Probate Court,
originating from the Charleston County Court of Common Pleas on December 27%, 2019.
(Exhibit A) An Order for Summary judgment was Ordered in this case of Appellant notified the

Appeals Court of the intent to appeal the ruling on November 14", 2024.

Despite conflicting testimony and documentary evidence supporting Appellant's claims,
Respondent moved for partial summary judgment on May 10%, 2023, asserting that no genuine

issue of material fact existed. (Exhibit B)

After a hearing on October 29%, 2024, the Circuit Court granted Respondent’s Motion for
Summary Judgment on the basis that Appellant failed to demonstrate a triable issue. (Exhibit C)
Prior to this ruling, Plaintiff filed a motion to Reconsider. That motion was denied by the Court

(Exhibit D) This appeal followed.
STANDARD OF REVIEW

Summary judgment is appropriate only when no genuine issue of material fact exists, and the
moving party is entitled to judgment as a matter of law. Rule 56(c), SCRCP; Baughman v. Am.
Tel. & Tel. Co., 306 S.C. 101, 109, 410 S.E.2d 537, 541 (1991). In reviewing the grant of

summary judgment, appellate courts apply the same standard as the trial court, viewing the





evidence and all reasonable inferences in the light most favorable to the non-moving party.

Fleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002).

ARGUMENT

The Circuit Court erred in granting summary judgment because genuine issues of
material fact exist. Summary judgment should be denied when the record reveals disputes of
material fact. Baughman, 306 S.C. at 109. The burden rests upon the movant to demonstrate the

absence of such disputes. Id.

Here, the Circuit Court overlooked or misapprehended evidence that directly conflicts with

Respondent's assertions. Specifically:

1. The Order from the Probate Court that found the three prior wills invalid.

2. That the Power of Attorney did not explicitly allow self-dealing.

The Court did not take the prior Probate Court’s Order nor the three wills that were
thrown out by the Probate Court. The argument by the Defendant that the Plaintiff lacks
standing has no merit when the will that is supposedly excluding the Plaintiff at issue in Probate

Court.

Summary judgment is particularly inappropriate when the outcome turns on witness
credibility or competing inferences from the facts. Etheredge v. Richland Sch. Dist. Two, 341
S.C. 307, 311, 534 S.E.2d 275, 277 (2000). Considering these factual disputes, it was error for
the Circuit Court to weigh the evidence or make credibility determinations. The presence of such
genuine issues of material fact mandates reversal of summary judgment. According to Fleming

v. Rose, 350 S.C. 488, 567 S.E.2d 857 (2002):





"In determining whether any triable issue of fact exists, the evidence and all inferences which

can be reasonably drawn therefrom must be viewed in the light most favorable to the non-

moving party."

This means when there is opposing evidence presented by opposing parties the non-

movant must have priority as it relates to summary judgment.

It is also established that Summary Judgment should not be granted when credibility is at

issue. In Etheredge v. Richland Sch. Dist. Two, 341 S.C. 307, 534 S.E.2d 275 (2000) it states:

"Summary judgment is rarely appropriate in cases involving questions of intent, motive, or

where there are issues of credibility."

This case involved the question of three wills which have been thrown out by the
Charleston Probate Court. It also had a question of the use of power of attorney for personal
gain. The Defendant admits to using the POA to transfer property and benefiting from that

transaction.

Under the South Carolina Uniform Power of Attorney Act (SCUPOAA), which is

codified at S.C. Code Ann. § 62-8-101 et seq., the agent has a fiduciary duty to:

e Actin accordance with the principal’s reasonable expectations to the extent known.
e Actin good faith.

o Act only within the scope of authority granted in the power of attorney.

Self-dealing, which includes transactions that benefit the agent personally at the principal’s
expense (such as transferring the principal’s property to themselves or making gifts to

themselves), is strictly limited and usually prohibited unless:





The Power of Attorney document expressly permits it (such as allowing gifts, transfers,
or self-dealing or the principal consents at the time of the act, which is rare if the principal is

incapacitated (the usual reason for using the POA).

If the Power of Attorney is silent or ambiguous about self-dealing, the agent

is prohibited from doing so and may be found in breach of fiduciary duty.

The moving party bears the burden of showing no genuine issue of material fact. In

Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1991) the Court concluded:

"The party seeking summary judgment has the burden of clearly establishing the absence of a

genuine issue of material fact."

Even "Slight Doubt" about facts requires denial of Summary Judgment. According to

Davidson v. Shirley, 172 S.C. 329, 174 S.E. 35 (1934) (still cited for the general principle):

"If there be the slightest doubt as to the facts, summary judgment should not be granted." There
was enough evidence presented in a packet to Judge McCoy which created the slightest doubt.
The Honorable Judge read the full packet from presented from the Plaintiff and did not take any
of it into considered.  The weighing of the facts is the duty of the trier of fact and the Appellant

is informed and believes that ignoring this information is inappropriate.

Due to the fact that circumstantial evidence can preclude summary judgment, the
Plaintiffs presentation of real evidence such as the vacated wills should be enough to preclude
summary judgment. Hancock v. Mid-South Mgmt. Co., Inc., 381 S.C. 326, 673 S.E.2d 801

(2009):





"Summary judgment should not be granted merely because the movant believes the non-

movant’s evidence is weak or circumstantial."

The Plaintiff not having a large amount of evidence is not a standard for the granting of a
summary judgment, but he did provide the evidence of the wills that were deemed insufficient by
the Probate Court. The Defendant argued that the POA did not explicitly prohibit the action.

This is contrary to South Carolina law. In the case Fender v. Fender, 285 S.C. 260, 329 S.E.2d
430 (1985): The South Carolina Supreme Court established that an agent cannot make gifts to

themselves or others without clear, written authorization in the POA. The court stated:

“To avoid fraud and abuse, we adopt a rule barring a gift by an attorney-in-fact to himself or a

third party absent clear intent to the contrary evidenced in writing.

The sentiment of no self-dealing was also reiterated in Loftis v. Eck, 288 S.C. 154, 341
S.E.2d 641 (Ct. App. 1986): The Court of Appeals reinforced the principle that self-dealing by

an agent is impermissible without explicit written authority.

In the case Watson v. Underwood, 407 S.C. 443, 756 S.E.2d 155 (2014), The court upheld
the validity of property transfers made by an agent to a trust, emphasizing that the POA must

clearly authorize such actions.

This case was set for a bench trial which never occurred. The Court mentioned that the
purpose of the hearing was to have a hearing on the merits. Pg. 4 p. 16, Pg.5 pa4 At the call of
the case the Defendant was not in Court and only appeared by his attorney.  This should have
prevented the case from going forward because all parties were summoned to appear in Court.

Failure to respond to a summons or appear at a scheduled hearing in a civil case in South





Carolina can result in a default judgment against the defendant, as outlined in Rule 55 of the
SCRCP. It's important for defendants to respond promptly to legal actions and attend all

scheduled hearings to protect their rights.

CONCLUSION

For the foregoing reasons, Appellant is informed and believes that there were genuine
issues of material fact that deserved to be heard by a trier of fact and respectfully requests this
Court reverse the Circuit Court’s Order granting summary judgment and remand the matter for
trial.
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