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STATE OF SOUTH CAROLINA 

 

COUNTY OF RICHLAND 

 

KEITH W. PARK, individually and as the 

Personal Representative of the Estate of 

ISABELLA PARK, 

 

 Plaintiffs, 

 

 v. 

 

ARMSTRONG INTERNATIONAL, INC., 

et al. 

 

  Defendants. 

 

)

)

) 

 

) 

)

)

)

)

)

)

)

)

) 

) 

) 

 

IN THE COURT OF COMMON PLEAS 

 

FOR THE FIFTH JUDICIAL CIRCUIT 

 

C/A NO. 2021-CP-40-02727 

 

In Re:  

Asbestos Personal Injury Litigation 

Coordinated Docket 

 

 

ORDER 

 

Plaintiffs have moved this Court to appoint a Receiver over Cape PLC, pursuant to S.C. 

Code §15-65-10(4)-(5). This Court finds that the application is meritorious under the applicable 

statute because Cape PLC as the successor in interest to Cape Industries Ltd. (f/k/a Cape Asbestos 

Company Ltd.) (“Cape Asbestos”) and its subsidiaries and global affiliates (collectively, “Cape” 

or the “Company”) have dissolved and Cape, a foreign corporation, has forfeited its charter and 

has further failed to answer this case and therefore, Plaintiffs request for an expedited ruling on 

this motion is appropriate and also granted.   

Therefore, this Court hereby appoints Peter Protopapas be and hereby is appointed 

Receiver in this case pursuant to the South Carolina Law with the power and authority fully 

administer all assets of Cape, accept service on behalf of Cape, engage counsel on behalf of Cape 

and take any and all steps necessary to protect the interests of Cape whatever they may be.  This 

order is inclusive of, but not limited to, the right and obligation to administer any insurance assets 

of Cape as well as any claims related to the actions or failure to act of Cape’s insurance carriers. 
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In addition to the powers of the Receiver set forth herein, the Receiver shall have the 

following rights, authority and powers with respect to the Respondent’s property, to: 1) collect all 

accounts receivable of Respondent and all rents due to the Respondent from any tenant; 2) to 

change locks to all premises at which any property is situated; 3) open any mail addressed to the 

defendant and addressed to any business owned by the Respondent; redirect the delivery of any 

mail addressed to the Respondent or any business of the Respondent, so that the mail may come 

directly to the receiver; 4) endorse and cash all checks and negotiable instruments payable to 

Respondent, except paychecks for current wages; 5) hire a real estate broker to sell any real 

property and mineral interest belonging to the Respondents; 6) hire any person or company to 

move and store the property of Respondent; 7) to insure any property belonging to the Respondents 

(but not the obligation); 8) obtain from any financial institution, bank, credit union, savings and 

loan or title company, credit bureau or any other third party, any financial records belonging to or 

pertaining to the Defendants; 9) obtain from any landlord, building owner or building manager 

where the Respondent or the Respondent’s business is a tenant, copies of the Respondent’s lease, 

lease application, credit application, payment history and copies of Respondent’s checks for rent 

or other payments; 10) hire any person or company necessary to accomplish any right or power 

under this Order; and 11) take all action necessary to gain access to all storage facilities, safety-

deposit boxes, real property, and leased premises wherein any property of Respondent may be 

situated, and to review and obtain copies of all documents related to same. 

Based on the Court’s experience in other receivership matters, and in an effort to streamline 

these proceedings, the Court expects the Receiver to investigate the existence of all insurance 

coverages potentially available to the company in receivership.  The Receiver will provide 

potential insurers with lists of work sites, contractors, and insurance brokers and agents to facilitate 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2023 M

ar 17 8:28 A
M

 - R
IC

H
LA

N
D

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

4002727

002



3 
 

the insurers’ searches for coverage (specifically including coverage provided to any related or 

subsidiary companies of the company in receivership or any company for whom the company in 

receivership did work as an “additional insured” under coverage written to another entity).  The 

Court expects all insurers to comply with subpoenas issued by this Court and its Receiver in 

effectuating these thorough searches.   

The Court further orders that, as the Receiver Court, that the Receiver or Cape may not be 

sued outside this Court without obtaining the Receiver’s consent or an order of this Court prior to 

doing so.  

 

AND IT IS SO ORDERED.  

 

 

 

 

[JUDGE’S E-SIGNATURE PAGE FOLLOWS] 
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Richland Common Pleas

Case Caption: Isabella  Park , plaintiff, et al vs   Armstrong International Inc ,
defendant, et al

Case Number: 2021CP4002727

Type: Order/Appointment of Receiver

So Ordered

Jean H. Toal

Electronically signed on 2023-03-16 11:28:55     page 4 of 4
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

 

KEITH W. PARK, individually and as the 

Personal Representative of the Estate of 

ISABELLA PARK, 

 

Plaintiffs, 

v. 

 

ARMSTRONG INTERNATIONAL, INC., 

et al., 

 

Defendants. 

IN THE COURT OF COMMON PLEAS 

FOR THE FIFTH JUDICIAL CIRCUIT 

 

C/A No. 2021-CP-40-02727 

 

In Re: Asbestos Personal Injury Litigation 

Coordinated Docket 

 

ORDER GRANTING RECEIVER’S 

MOTION TO CLARIFY ORDER 

APPOINTING A RECEIVER FOR  

CAPE PLC 

   

 This matter comes before the Court by way of the Receiver for Cape PLC, now known as 

Cape Intermediate Holdings Ltd., as successor in interest to Cape Industries Ltd. (f/k/a Cape 

Asbestos Company Ltd.) (“Cape”) Motion to Clarify Order Appointing a Receiver for Cape, issued 

by this court on March 17, 2023. The Receiver’s Motion is hereby GRANTED. 

 On June 30, 2023, the Receiver initiated a third party action in the South Carolina Court of 

Common Pleas in Tibbs v. 3M Co., No. 2023-CP-40-01759 (the “Third Party Action”), to 

adjudicate the parties responsible for Cape’s historical liabilities and the duties owed by those 

entities to Cape. Certain Third Party Defendants moved to dissolve the receivership and/or dismiss 

the Third Party Action on the grounds that the Receiver was not authorized to initiate such actions, 

and that the Receiver’s attempts to marshal assets outside of South Caroline exceeded the scope 

of his authority. This Court denied those motions in an order dated December 6, 2023. Certain 

Third Party Defendants continue to disagree with South Carolina and Federal court rulings 

confirming the application of the Barton Doctrine and the authority of the Receiver and 

Receivership Court. See Protopapas v. Zurich Am. Ins. Co., 2023 WL 2206640, at *2 (D.S.C. Feb. 

24, 2023) (Coggins, J.), appeal dismissed sub nom., Protopapas v. Travelers Cas. & Sur. Co., 94 

F.4th 351 (4th Cir. 2024). See, e.g., Pipe & Boiler Insulation, Inc. v. Cont’l Ins. Co. et al., No. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 N

ov 05 4:10 P
M

 - R
IC

H
LA

N
D

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

4002727

005
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3:21-cv-03033-SAL, ECF No. 153, at 4–9 (D.S.C. Mar. 9, 2023) (remanding receivership matter 

because “the Barton doctrine prevents Defendants from removing this matter, filed by a Receiver, 

to federal court,” while also considering judicial economy in light of the fact that any “settlement 

agreement is not final until the Receivership Court approves the settlement”); Protopapas v. Zurich 

Am. Ins. Co. et al., No. 3:21-cv-04086-DCC, ECF No. 180, at 4–6, 10 (D.S.C. Feb. 24, 2023) 

(remanding receivership case because “Barton, and its subsequent application in Porter, act as a 

limitation on federal jurisdiction when a state court has previously exercised its authority by 

appointing a receiver,” such that allowing removal “would directly interfere with the exclusive 

jurisdiction of the receivership court over this dispute”); see also S. Insulation, Inc. v. OneBeacon 

Ins. Grp., Ltd., No. 3:22-cv-01308-MGL, ECF No. 46, at 4–6 (D.S.C. Nov. 8, 2022) (remanding 

receivership case on other basis). see also, e.g., Appellate Case Nos. 2023-002006, 2023-002007, 

2023-002009, 2023-002010, and 2023-002011 (Orders, June 18, 2024 and July 1, 2024) (denying 

petition for rehearing from dismissal of initial appeals of order denying motion to dismiss and 

dissolve receivership); Childers v. Davis Mechanical Contractors, et al. No. 2024-000005 (S.C. Sup. 

Ct. Order dated March 27, 2024) (dismissing, in an order signed by all five justices, as not immediately 

appealable an order denying motions to dismiss and dissolve a receivership); Welch v. Advance Auto 

Parts, et al., No. 2024-000337 (Ct. App. Order dated April 12, 2024) (dismissing as not immediately 

appealable an order denying appellants’ motions to dissolve a receivership and to dismiss, including 

on personal jurisdiction grounds, and an order denying appellants’ motions for protection from 

discovery); Mitchell v. 3M Company, ABB Inc., et al., No. 2024-000341 (Ct. App. Order dated April 

12, 2024) (same); Link v. 3M Company, 4520 Corp., Inc., et al., No. 2024-000342 (Ct. App. Order 

dated April 12, 2024) (rejecting appellants’ contention that the circuit court’s order permitting the 

receiver to continue his duties during the pendency of the appeal is immediately appealable and 

dismissing the appeal), Tibbs v. 3M Co., No. 3:24-cv-3771-MGL, ECF No. 75 (D.S.C. Aug. 13, 
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2024) (remanding the case to the circuit court on August 13, 2024 based on the Barton Doctrine).  

 Recent events, including an expert report by retired jurist William W. Wilkins, warrant 

further clarification of the Appointment Order. This Order hereby clarifies that the Receiver’s 

Order of Appointment entered on March 17, 2023, which is incorporated herein by reference, 

including all of the Receiver’s duties and protections, extends to the right and obligation to 

administer any claims related to the actions or failure to act of any entity related to or responsible 

for Cape. This Order also clarifies that the Receiver’s litigation activity to date has been conducted 

within the scope of this Court’s Appointment Order. 

IT IS SO ORDERED. 

 

 

 

[JUDGE’S ELECTRONIC SIGNATURE PAGE TO FOLLOW] 
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Richland Common Pleas

Case Caption: Isabella  Park , plaintiff, et al vs   Armstrong International Inc ,
defendant, et al

Case Number: 2021CP4002727

Type: Order/Other

So Ordered

Jean H. Toal

Electronically signed on 2024-11-05 15:16:27     page 4 of 4
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Amendments where shown in red have been made pursuant to the slip rule (CPR 40.12) on 31 March 
2025 by permission of Sir Anthony Mann. 

1

Claim No. BL-2024-001337

IN THE HIGH COURT OF JUSTICE

BUSINESS AND PROPERTY COURTS OF ENGLAND AND WALES

BUSINESS LIST (CHD)

Before Mr Justice Mann, sitting in retirement

31st March 2025

B E T W E E N:

(1) CAPE INTERMEDIATE HOLDINGS LIMITED

(2) CAPE PLC (a company incorporated under the laws of Jersey)

Claimants

- and -

PETER D. PROTOPAPAS

Defendant

___________________________________________________________________________

ORDER 

___________________________________________________________________________

UPON THE CLAIM of Cape Intermediate Holdings Limited (“CIHL”) and Cape plc (“the 

Claimants”) issued against the Defendant, Peter D Protopapas (“Mr Protopapas”), by Part 8 

Claim Form on 6 September 2024 

AND UPON judgment in the claim having been handed down by Mr Justice Mann, sitting in 

retirement, on 22 November 2024, following a hearing held from 12 to 14 November 2024 

before Mr Justice Mann

AND UPON Mr Justice Mann having made declarations in relation to the Defendant’s status 

and authority over CIHL, injunctions restraining the Defendant from taking certain specified 

actions in relation to (or purportedly in relation to) CIHL, granting the Claimants’ costs to be 

010



Amendments where shown in red have been made pursuant to the slip rule (CPR 40.12) on 31 March 
2025 by permission of Sir Anthony Mann. 

2

paid for by the Defendant on the standard basis and granting the Claimants liberty to apply for 

an interim payment on account, pursuant to an order dated 22 November 2024 (the “Order”)

AND UPON the application of the Claimants dated 3 January 2025 pursuant to paragraph 12 

and 13 of the Order and pursuant to CPR Part 44.2(8) (the “Application”)

AND UPON READING the further evidence, being the Eighth witness statement of Paul 

Dominic Brehony dated 7th January 2025 (“Brehony 8”)

AND UPON the defendant having received proper notice of this application

AND UPON the Court receiving written submissions and deciding that it is appropriate to deal 

with the application on paper. 

IT IS ORDERED THAT

1. Mr Protopapas shall make an interim payment of £1,000,000 to the Claimants on account 

of the costs of this action within 28 days of service of this order on him, pending detailed 

assessment of the Claimants’ costs, for which a detailed Bill of Costs will be prepared, if 

costs cannot be agreed with Mr Protopapas.

2. Mr Protopapas shall pay the costs of this application for a payment on account, assessed 

at £8,000 to be paid within 28 days of service of this order on him.

3. The Claimants shall have liberty to apply for further or related relief including (if it thinks 

fit) an application for summary assessment of the costs of this action in the event of non-

payment of the sums ordered in this order.

Service of this Order 

The Claimants shall serve a copy of this order and of the Application on Mr Protopapas.

The court has provided a sealed copy of this order to the serving party, Signature Litigation 

LLP, 138 Fetter Lane, London, EC4A 1BT. 
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Amendments where shown in red have been made pursuant to the slip rule (CPR 40.12) on 31 March 
2025 by permission of Sir Anthony Mann. 

3

Reasons

The total costs of this action are said to exceed £3.7m.  I do not doubt that this was an 

expensive action to run, albeit that the non-participation of the defendant meant that a lot of 

the costs one expects to see in a fully fought action were not incurred.  However, there are 

still serious concerns over the amount of the costs.   Counsels’ fees, and the number of 

counsel engaged, require the proper attention of a costs judge, because I am not at all 

convinced that the fees and number of counsel can be justified.  While I consider that the 

complexities of this matter justify a departure from the guideline rates, I do not consider that 

any upward adjustment would get close to the hourly rates of Winston & Strawn.  

Having taken into account all the matters urged on me in the supporting skeleton argument, I 

consider that the appropriate amount to award on account of costs is somewhat less than that 

proposed, and I consider that the sum of £1,000,000 is appropriate.  28 days, not 14 days, is 

the appropriate time for payment.

I am invited to award and then assess the costs of this application for a payment on account.  

The claimant has incurred costs of £74,000 in having the “workstreams” analysed and 

explained.  I do not consider that it is appropriate to allow an application for a payment on 

account to become another costs centre with substantial costs incurred and recovered.  Such 

applications are designed to save costs, not significantly increase costs, and they are normally 

dealt with on the basis of costs schedules produced at, or after, a consequentials hearing.  In 

that way the application for payment on account will be wrapped up with the costs of the 

action and costs will be contained.  In the present case they have not been wrapped up in that 

manner, so in this case I do consider an extra order for the costs of the application is 

appropriate, but the level of costs (and the activity involved) cannot be justified.  I propose to 

allow a relatively modest sum in respect of the skeleton argument and witness statement 

which were of assistance to me and will have been of assistance to Mr Protopapas, and will 

order and assess the costs of this application at £8,000.
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Amendments where shown in red have been made pursuant to the slip rule (CPR 40.12) on 31 March 
2025 by permission of Sir Anthony Mann. 

4

Last, I am invited to give liberty to apply not merely in general terms, but also in express 

terms allowing the claimant to apply for summary assessment if Mr Protopapas does not pay 

the  “on account” sums.  I will give that liberty, but would not wish to be seen to be 

encouraging such an application or indicating that it would be likely to be granted.  My 

preliminary view is that, despite the extra cost involved, the attention of a costs judge is 

required in relation to the costs of this action.  In saying that I do not, of course, pre-judge the 

fate of any application if one is made.
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www.signaturelitigation.com
Signature Litigation LLP is a limited liability partnership registered in England & Wales with registered number OC371068
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138 Fetter Lane, London, EC4A 1BT.  The word “partner” denotes a member of the LLP, or an employee or consultant with equivalent standing and qualifications.

31 March 2025 

By email, International Tracked & Signed and International 

Tracked and International Post  

Mr Peter D. Protopapas 

2110N Beltline Bvld,  

Columbia,  

South Carolina 29204 

United States of America  

Our ref PB/JW/5346.1 

Dear Sirs/Madams

BL-2024-001337: Cape Intermediate Holdings Limited and Cape Plc v Peter D. Protopapas ("the 

Proceedings") 

We enclose by way of service the Sealed Order of Mr Justice Mann dated 31 March 2025 which requires 

that you:  

1. Make payment to our clients of £1,000,000 on account of our client's costs in respect to the 

Proceedings within 28 days of service of this Order; and 

2. Make payment to our clients of £8,000 in respect to their application dated 7 January 2025 for 

payment on account within 28 days of service of this Order.  

The bank details for the above payments are set our below.  

Account details:  

Account name: Signature Litigation Client Account 

Sort code: 50-21-16 

Account number: 23089857 

IBAN: GB55NWBK50211623089857 

BIC: NWBKGB2L 

We should be grateful for you to acknowledge receipt of this letter.   

Yours faithfully 

Signature Litigation LLP 

enc 
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19 May 2025 

 

By email, International Tracked & Signed and International 

Tracked and International Post 

 

Mr Peter D. Protopapas 

2110N Beltline Bvld, 

Columbia, 

South Carolina 29204, 

United States of America 

 

pdp@rplegalgroup.com 

 

 Our ref JW/PB/5346.1 

 

Dear Mr Protopapas, 

BL-2024-001337: Cape Intermediate Holdings Limited ("CIHL") and Cape Plc v Peter D. Protopapas 

(the “Proceedings”)  

We write in relation to new proceedings that our clients have become aware of that were recently 

commenced against CIHL and/or Cape Plc by the Trustees of the Pittsburgh Corning Corporation 

Asbestos Personal Injury Settlement Trust ("PCT") against “Cape Plc, individually and as successor in 

interest to Cape Asbestos Company, by and through its duly appointed receiver Peter D. Protopapas” in 

the Court of Common Pleas for the Fifth Judicial Circuit, County of Richland, South Carolina (the "PCT 

Claim"). 

We have previously made you aware, by our letters of 27 and 28 November 2024 and 10 December 2024 

of the Judgment (the "Judgment") and Order of Mr Justice Mann of the High Court dated 22 November 

2024 ("Order").  The Order makes it clear that you had and have no power or authority over CIHL and are 

restrained from acting or purporting to act on behalf of CIHL anywhere in the world (including in South 

Carolina). 

Filings that you have made in the South Carolina courts demonstrate that you are fully aware of the terms 

of this Order.  You will therefore be aware of paragraph 5 of the Order which specifically confirmed that 

you had and have no power to accept service of any legal proceedings on behalf of CIHL including in 

South Carolina.  You will likewise be aware of paragraph 10 of the Order, which contained an injunction 

specifically restraining you from purporting to act for CIHL in any legal proceedings issued against CIHL.   

In this regard, we note that Mr Justice Mann, at paragraph 89 of his Judgment, was clearly conscious of 

the risk of PCT bringing the PCT claim and the obvious risk that you would admit liability in the PCT Claim 

or otherwise purport to act but fail in fact to defend properly the PCT Claim.  These concerns (which were 

set out in evidence) were part of the broader context /rationale upon which basis Mr Justice Mann made 

the Order. 
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In the PCT Claim, PCT has issued the claim and proposes to serve proceedings against our client through 

you.  Such a course is plainly invalid for the reasons set out above - and you have no authority on the part 

of CIHL (or its board) to purport to accept service or act on its behalf in this regard or at all.  

Accordingly, we hereby put you on notice that, if and to the extent you take any steps in respect of the 

PCT Claim (including purporting to accept service on behalf of CIHL), that would represent a clear and 

deliberate breach of the Order.  

In circumstances where you are fully aware of the Order and are not yet engaged in the proceedings (in 

relation to which no procedural orders have been made), it is incumbent upon you to confirm that you have 

no role to play in the PCT Claim.  Rather, to the extent that PCT wishes to pursue any claim against our 

client then it should bring and serve any such claim against our client in the usual way.  

It follows that any attempt by you to take any steps in the PCT Claim would not only be a breach of the 

Order but would constitute a clear and deliberate contempt of the Order of the English Court.  As you will 

know, this is an offence that carries a criminal sanction.  

Additionally, any breaches of the Order and unlawful acceptance or receipt of claims (such as the PCT 

Claim) would also constitute the carrying out of a tort by you against our client (as specifically 

acknowledged in the Judgment), involving you causing harm to our client and entitling our client to 

appropriate remedies from you which may include substantial damages and an indemnity by which you 

would be made liable to compensate our clients for all present and future losses caused by your conduct.  

Such orders could then be enforced against you and your assets in all available jurisdictions. 

In the circumstances we ask that you confirm, within seven days of this letter, that you will not accept or 

purport to accept service of the PCT Claim on behalf of CIHL - and that you will not in fact or purport to 

take any role on behalf of our clients in the PCT Claim.  

We look forward to you providing the confirmation as requested.  

All of our clients’ rights are reserved in the event that such confirmation is not received. 

 Yours faithfully 

 

 
 

Signature Litigation LLP 
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27 November 2024 

By email  

FAO: Troy S. Brown, Dana E. Becker & Su Kim 

Morgan Lewis & Bockius (US) LLP 

2222 Market St. 

Philadelphia, PA 19103-3007 

United States 

FAO: Paul A. Scrudato & Michele Coffey 

Morgan Lewis & Bockius (US) LLP 

101 Park Ave. 

New York, NY 10178-0060 

United States 

FAO: Brady Edwards 

Morgan Lewis & Bockius (US) LLP 

1000 Louisiana St., Suite 4000 

Houston, TX 77002-5006 

United States 

FAO: Lauren Semlinger & Robert W. Jacques 

Morgan Lewis & Bockius (US) LLP 

1111 Pennsylvania Avenue, NW 

Washington, DC 20004-2541 

United States 

FAO: David Waldron 

Morgan Lewis & Bokius UK LLP 

Condor House, 

5-10 St. Paul's Churchyard  

London EC4M 8AL 

United Kingdom 

Troy S. Brown (troy.brown@morganlawis.com) 

Dana E. Becker (dana.becker@morganlewis.com) 

Su Kim (su.kim@morganlewis.com) 

Paul A. Scrudato (paul.scrudato@morganlewis.com) 

Michele Coffey (michele.coffey@morganlewis.com) 

Brady Edwards (brady.edwards@morganlewis.com) 

Robert W. Jacques (robert.jacques@morganlewis.com) 

Lauren Semlinger (lauren.semlinger@morganlewis.com) 

David Waldron (david.waldron@morganlewis.com)
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Dear Sirs/Madams,

BL-2024-001337: Cape Intermediate Holdings Limited and Cape Plc v Peter D. Protopapas (the 

“Proceedings”)  

We write on behalf of the claimants in the above Proceedings issued in the Business and Property Courts 

of the High Court of Justice in England & Wales.    

We write to you in your capacity as attorneys acting for Mr Peter D. Protopapas in his purported capacity 

as Receiver over Cape International Holdings Limited and Cape Plc (both names being used to describe 

the successor in interest to Cape Asbestos Industries Ltd) (“CIHL”) in the Court of Common Pleas for the 

Fifth Judicial Circuit in Richland County, State of South Carolina (case no. 2023-CP-40-01759) (the “Tibbs 

Claim”). 

We understand your offices in Philadelphia, New York, Washington & Houston are on the record in the 

Tibbs Claim and your London office has provided support including by attempting to serve papers in 

respect to the Tibbs Claim on behalf of Mr Protopapas.   

This letter is notice that on 22 November 2024, Mr Justice Mann of the High Court of Justice in London 

handed down Judgment in the Proceedings (“Judgment”). Mr Justice Mann also made the enclosed order 

supporting the court’s Judgment (“Order”). This Judgment and Order followed the Pre-Action Letter 

regarding declaratory and injunctive relief contemplated before the English court dated 30 August 2024 

which requested Mr Protopapas consent to an order and otherwise cease the activity he has now been 

ordered to cease.   

The Judgment confirms, inter alia, that “…the receivership is not capable of recognition in this jurisdiction 

with the consequence that the receiver’s acts should not be recognised for English law purposes…” 

(paragraph 100) and “the company [CIHL] should have injunctions to restrain the receiver from holding 

himself out as having general authority to act on behalf of CIHL” (paragraph 126).   

The Order, inter alia, confirms that: 

1. The orders dated 16 March 2023 and 6 December 2023 appointing Mr Protopapas as a receiver 

over CIHL are not recognised and have no legal effect in England and Wales and worldwide. 

2. Mr Protopapas has and had no power or authority to act on behalf of CIHL in England and Wales 

or worldwide and has no power to or authority in respect of CIHL in England and Wales or 

worldwide; and 

3. Mr Protopapas has and had no power or authority on behalf of CIHL to act for or to bind CIHL in 

the South Carolina Court in respect of the Park Claim and the Tibbs Claim and has and had no 

power or authority on behalf of CIHL to issue or pursue third party claims including in the Tibbs 

Claim against any of the third party defendants in those proceedings. 

In summary, your client’s appointment as receiver has been declared to have no legal effect worldwide, 

including in South Carolina, by the High Court of Justice. Accordingly, as a matter of English law, your 

client has no lawful authority:  

1. to act on behalf of Cape or any of its affiliates; or  

2. to seek any further relief from any South Carolina Court.  

In accordance with the Judgment and Order, we request that you advise your client that he is hereby 

instructed to cease and desist from all conduct related to CIHL worldwide, including but not limited to any 

and all proceedings currently pending in the courts of South Carolina.  We expect you and your client will 

thereafter take all necessary steps to ensure compliance with the Order. A Cease and Desist Notice has 

been sent to your client separately.
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Please confirm that you will, within seven days, advise your client of the above, take all necessary steps 

to ensure compliance with the Order, and please confirm receipt of this letter. Please direct any queries 

and responses to Paul Brehony and Josh Wong at this office (Paul.Brehony@signaturelitigtion.com/

Josh.Wong@signaturelitigation.com).  

In the meantime, all our clients’ rights are reserved. This correspondence shall not be construed as 

submission to the jurisdiction, personal or otherwise, of any United States Court, including those within 

South Carolina.   

Yours faithfully 

Signature Litigation LLP 
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23 May 2025 

 

By email  
 

 

FAO: Khaled Khatoun, James Smithdale 

Quinn Emanuel 

90 High Holborn 

London 

WC1V 6LJ 

 

Our ref 

 

JW/PB/5346.1 

 

  

 

Dear Sirs/Madams 

BL-2024-001337: Cape Intermediate Holdings Limited (“CIHL”) and Cape Plc v Peter D. 

Protopapas (the “Proceedings”)  

Introduction 

We refer to our previous correspondence and adopt the defined terms from that correspondence.  

The purpose of this letter is to inform your clients MLUS and MLUK of our clients’ position in respect of the 

PCT Claim (defined below) and to put you on notice that any acts taken by your clients for and on behalf 

of Mr Protopapas in respect of the PCT Claim may give rise to a cause of action against your clients under 

English law in relation to their role in supporting and assisting Mr Protopapas’ conduct. Specifically, any 

steps taken by MLUS or MLUK (or by constituent partners or entities) to assist or facilitate in any 

participation by Mr Protopapas in the PCT Claim would constitute an interference with the Order and 

knowing assistance in Mr Protopapas’ breaches of the Order. 

The PCT Claim 

The PCT Claim has recently been commenced against CIHL and/or Cape Plc by the Trustees of the 

Pittsburgh Corning Corporation Asbestos Personal Injury Settlement Trust (PCT) against “Cape Plc, 

individually and as successor in interest to Cape Asbestos Company, by and through its duly appointed 

receiver Peter D. Protopapas” in the Court of Common Pleas for the Fifth Judicial Circuit, County of 

Richland, South Carolina. 

In the PCT Claim, PCT has sought to issue and serve proceedings against our clients through 

Mr Protopapas.  

The English Judgment 

We have already explained in our previous letters to you and to your clients the effect of the order of 

Mr Justice Mann dated 22 November 2024 (Order) – as well as the Judgment of the same date 

(Judgment) – and why Mr Protopapas had and has no power or authority over CIHL and is restrained 

from acting or purporting to act on behalf of CIHL anywhere in the world (including in South Carolina).  
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In this regard, you will be aware of paragraph 5 of the Order which specifically confirmed that 

Mr Protopapas has no power to accept service of any legal proceedings on behalf of CIHL including in 

South Carolina; and you will likewise be aware of paragraph 10 of the Order which contained an injunction 

specifically restraining Mr Protopapas from purporting to act for CIHL in any legal proceedings issued 

against CIHL.   

Further, we note that Mr Justice Mann, at paragraph 89 of the Judgment, was clearly conscious of the risk 

of PCT bringing the PCT Claim – and the risk of Mr Protopapas’ admitting responsibility or purporting to 

act but failing to properly defend the claim.  

The position of MLUS and MLUK 

We understand from your letter dated 21 January 2025 that you act for MLUS and MLUK and in the same 

letter you also state that MLUS acts for Mr Protopapas in his purported capacity as “as Receiver for Cape 

PLC individually and as a successor in interest to Cape Asbestos Company Limited”.  Further, we note 

the suggestion in your letter that MLUS is advising Mr Protopapas only in relation to US law (and under 

which you assert that he is acting lawfully).  Nevertheless, we note that partners of MLUK remain partners 

of MLUS. 

On 19 May 2025 we wrote to Mr Protopapas on behalf of our clients explaining that if he participated in 

the PCT Claim in the name of or on behalf of our clients (including, but not limited to, by accepting service 

on behalf of our clients) he would be committing a contempt of court in relation to the Order and he would 

also be committing an actionable tort against our clients that would give rise to a claim in damages. We 

attach a copy of that letter for your information.    

Accordingly, any participants within MLUS or MLUK with the relevant knowledge and intention would be 

liable for contempt of court and our clients would be bound to consider bringing contempt proceedings 

against MLUS, MLUK and/or any other relevant participants.   

Our clients’ position 

In this regard, you will no doubt be aware that (and will no doubt advise your clients that) the English 

Courts have held that it is not a defence to properly brought contempt proceedings for a defendant to 

simply rely either on the fact that they acted as a solicitor or agent or on the fact that they were doing 

something in a foreign jurisdiction that was lawful in that foreign jurisdiction. 

We therefore put your clients on notice that our clients intend to take any necessary steps to bring claims 

for injunctions and to recover any losses if Mr Protopapas tortiously continues to purport to act as and in 

the name of our clients, and in particular if he participates in the PCT Claim in this purported capacity.   

Our clients intend to take all necessary steps to ensure that all third parties participating and supporting 

Mr Protopapas in any such tortious conduct—whether as joint tortfeasors, as parties to any conspiracy, or 

as participants on any equitable wrong—will be pursued to the fullest extent possible under English law.   

In this regard, you will no doubt be aware that (and will no doubt advise your clients that) a party being an 

agent or solicitor does not provide a defence to such claims.   

To the extent that MLUS or MLUK (or any constituent partners or entities) assist Mr Protopapas in 

unlawfully participating in the PCT Claim, our clients reserve the right to take such action as required to 

hold those parties accountable for that wrongful assistance (including through seeking injunctive relief and 

damages to compensate CIHL for any losses arising from Mr Protopapas’ conduct of the PCT Claim).  

We trust that you will advise your clients in relation to any potential English law liabilities, and we ask you 

to confirm, within seven days of this letter, that your clients will take no role in assisting Mr Protopapas in 

relation to the PCT Claim.   
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We look forward to hearing from you shortly and in any event by 30 May 2025. In the meantime, all of our 

clients’ rights are reserved. For the avoidance of doubt, his correspondence shall not be construed as 

submission to the jurisdiction, personal or otherwise, of any United States Court, including those within 

South Carolina. 

 

We look forward to hearing from you. 

 

Yours faithfully 

 

 
Signature Litigation LLP 
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Claim No.

Witness Statement

Claimants

6 September 2024

Exhibit RO1

IN THE HIGH COURT OF JUSTICE

BUSINESS AND PROPERTY COURTS OF ENGLAND AND WALES

BUSINESS LIST CHD

BETWEEN

1 CAPE INTERMEDIATE HOLDINGS LIMITED

2 CAPE PLC a company incorporated under the laws of Jersey

Claimants

- and -

PETER D. PROTOPAPAS

Defendant

WITNESS STATEMENT OF RAN OREN

I Ran Oren company director of Units 6 7 Lyncastle Way Appleton Thorne Trading Estate

Warrington WA4 4ST make this statement and shall say as follows

A. INTRODUCTION

1. I am a director of the first claimant Cape Intermediate Holdings Limited CIHL

and a director of the second claimant Cape plc Cape plc CIHL and Cape plc

together the Claimants. I have care and conduct of this matter on behalf of the

Claimants. As set out below I am also a director of several other associated entities

within the Cape group
of companies which I refer to variously as the Cape Group

or Cape. I have been the Group CEO of the Altrad group of companies the

12
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Altrad Group since 2020 and before that was Group General Counsel and Chief

Compliance Officer from 2016-2020.

2. This witness statement is made in support of the Claimants claim made pursuant to

Part 8 of the Civil Procedure Rules the Claim against Peter D. Protopapas Mr

Protopapas also the Defendant who following the issue of proceedings in the

Court of Common Pleas State of South Carolina County of Richland the US

Proceedings has been appointed as the receiver over Cape plc and its

subsidiaries affiliates and successors collectively Cape or the Company

with broad power and authority inter alia to administer all assets ofCape.

3. The Claimants seek the following relief as set out in the Draft Order enclosed with

the Claim Form of 6 September 2024

1 A declaration that

1 The receivership order of the Court of Common Pleas for the Fifth Judicial

Circuit of the State of South Carolina County of Richland the South

Carolina Court dated 16 March 2023 appointing Mr Protopapas as a

Receiver over the Claimants the Receivership OrderRO-1604-1607
is not recognised and has no legal effect in England and Wales and

worldwide.

2 Mr Protopapas has and had no power or authority to act as a receiver in

relation to the Claimants in England and Wales or worldwide and has at

no time had power or authority in respect of the Claimants in England and

Wales or worldwide to carry out the acts referred to in sub-paragraph 2

below and his acts cannot be attributed to the Claimants and/or the

Claimants are not liable to accept his mandate/authority over them or

otherwise indemnify him for their failure/refusal to do so and he has and

had no power or authority to issue a motion against Winston Strawn

LLP WS in those proceedings seeking inter alia declaratory relief

that WS cannot act for or represent the Claimants.

2

13
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3 The rights and duties of the directors of the Claimants remain unaffected

by the appointment of Mr Protopapas as receiver of the Claimants

pursuant to the Receivership Order.

4 Mr Protopapas has and had no power or authority to act as the receiver of

the Claimants in the South Carolina Court in respect of the Park Claim

and the Tibbs Claim as defined below and has and had no power or

authority in the Tibbs Claim to issue third
party claims against any of the

third party defendants to those proceedings including i Mohed Altrad ii

Altrad Investment Authority SAS iii Altrad UK Ltd iv Cape UK

Holdings Newco Ltd v Cape Industrial Services Group Ltd vi Cape

Holdco Ltd vii Altrad Services Ltd viii Hawk Bidco US Inc ix

ArranCo US LLC x Sparrows Offshore LLC.

2 A prohibitive injunction pursuant to which

1 Mr Protopapas be injuncted in England and Wales and worldwide from

acting or purporting to act as a receiver of the Claimants pursuant to the

Receivership Order.

2 Mr Protopapas be injuncted in England and Wales and worldwide from

appropriating interfering with or usurping in any way whatsoever the

lawful exercise of the rights and duties of the directors of the Claimants.

3 Mr Protopapas be injuncted from acting or purporting to act as a receiver

of the Claimants in the Park Claim and the Tibbs Claim as defined below.

4 Mr Protopapas be injuncted from litigating as Cape plc or CIHL in any

legal proceedings in the State of South Carolina US or elsewhere.

4. Save where the contrary appears
the facts and matters contained in this witness

statement are within my own knowledge and derived from my conduct of these

proceedings as well as from my role as director and CEO of Altrad Investment

Authority SAS AIA SAS in relation to the US Proceedings that are referenced

below. It will be apparent that various topics such as the historical operations of the

Cape Group and the terms of its Scheme of Arrangement in 2006 the Cape Scheme

3
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are not areas in which I would have a detailed knowledge given my involvement only

started in 2017 with my role in conducting the acquisition of the Cape Group by the

Altrad Group as referred to below. In order to provide the Court with the clearest

and most accurate view of these matters I have with the assistance of my legal

advisors in relation to which no privilege is waived reviewed numerous documents

concerning all the material issues. I include references from many documents supplied

to me or drawn to my attention during the course of compiling this evidence in

relation to which privilege is not waived and where that is the case those are true to

the best of my knowledge information and belief. Where the facts are not directly

within my knowledge I have identified my sources of information or belief. Finally

where I refer to the US Proceedings including to the relevant provisions of the local

law in those proceedings I do so on the basis of information provided to me by AIA

SAS US lawyers in relation to which no privilege is waived.

5. In addition I have shared this witness statement in draft with my co-director of Cape

plc Mr John Walsh Mr Walsh. I confirm that he has read it and that he agrees

with its contents insofar as he has direct knowledge of them in particular I refer to

Section I below which addresses the current concerns of the directors of the Claimants

arising out of the US Proceedings as defined below.

6. The documents which I will refer to throughout this witness statement are now

produced and shown to me in RO1. References to page numbers are to page numbers

in ROl.

7. For the avoidance of doubt in making this witness statement and in referring to

particular legal proceedings in other jurisdictions I do not intend to waive privilege

or submit to those jurisdictions.

B. OVERVIEW

8. The factual background to the Claim requires setting out matters in considerable detail

so that the Court is fully appraised of the matter. This Overview is therefore intended

to provide the framework for the Court against which the detailed account of these

matters which is set out hereafter can be properly understood. The terms used in this

Overview are defined subsequently in the detailed sections that follow.

4
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9. The Claim arises in the context of and relates to the US Proceedings commenced

against Cape plc and CIHL. The US Proceedings involve two separate actions in

the State of South Carolina against various defendants for the alleged exposure of the

respective plaintiffs to asbestos. The actions are 1 the Park Claim as defined below

which was initiated in June 2021 by Ms Park and subsequently taken over by her

son and 2 the Tibbs Claim as defined below which was brought in April 2023 by

Mr and Mrs Tibbs.

10. In the Park Claim the Summons RO-1311 and Complaint RO-1315 named Cape

plc as a defendant - the First Amended Summons and Complaint RO-1381-1450

added CIHL as a defendant. In the Tibbs Claim Cape plc is the named defendant

RO-1674-1769 but CIHL is not a named defendant. It is the conduct of Mr

Protopapas in the Park Claim and the Tibbs Claim - which action he is apparently

pursuing in the name of the Claimants - that forms the core background to the Claim

- and the declaratory and injunctive relief that is being sought. In particular this

relates to

1 The Receivership Order as defined above. This provided sweeping powers to

Mr Protopapas including the power and authority to fully administer all

assets of Cape accept service on behalf of Cape engage
counsel on behalf of

Cape and take any and all steps necessary to protect the interests of Cape

whatever they may be emphasis added RO-1604-1607 page 1. The

Receivership Motion stated that Cape plc 1 had been dissolved 2 was

insolvent or in imminent danger of insolvency or 3 had forfeited its corporate

rights. However neither Cape plc nor CIHL have been dissolved nor are they

insolvent nor are they in imminent danger of insolvency and they have never

been subject to proceedings for a forfeiture of corporate rights in any jurisdiction.

On the contrary at all material times the directors of Cape plc and CIHL have

been managing those companies in the ordinary course of business. This

includes ensuring that the funding requirements under the Cape Scheme

continue to be met and to place funds into Cape Claims Services Limited

CCSwhich administers the Cape Scheme.

2 The 3P Complaint as defined below RO-1993-2059. By this action the

Receiver has procured Cape plc to sue/pursue litigation against a the Claimants

5
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direct subsidiaries b the Claimants parent companies c the Claimants other

associated/affiliated companies past and present for an indeterminate amount

- such that the US Proceedings are manifestly harmful to the interests of the

Claimants.

3 Taking various steps in the name of Cape plc in pursuit of the 3P Complaint.

Amongst other things this has included a seeking and obtaining the 3P

Complaint Default Judgement defined below against certain Third-Party

Defendants including the Claimants direct parent and subsidiaries which

include companies in the Altrad Group and upon which the Cape Group relies

for funding/financing and business cross-opportunities b making motions for

disclosure adverse inferences and sanctions for adverse inferences against

certain Third-Party Defendants.

11. While it is only Cape plc that is named in the Receivership Order Mr Protopapas has

subsequently stated that CIHL was the only company over which the Receivership

Order was intended to be made the Claim has been issued in the name of both the

Claimants i.e. CIHL and Cape plc. Both CIHL and Cape Plc need the clarity and

protection that the orders sought will provide.

12. However and for the avoidance of doubt

1 The steps taken by Mr Protopapas in the US Proceedings have not been

authorised by the directors of the Claimants.

2 The Claimants have no connection to South Carolina and have not submitted to

the jurisdiction of the South Carolina Court such that the South Carolina Court

has no jurisdiction over them.

13. In these extraordinary circumstances the directors of the Claimants seek the

assistance of this Court as the duly appointed de jure directors of the Claimants

pursuant to the Claimants articles of association as well as the English Companies

Act 2006 CA2006 and the Jersey Companies Law 1991 in order

1 To enable them to administer manage and run the Claimants efficaciously in

accordance with their legal duties and in the best interests of the Claimants and

6

17

109



2 To prevent and contain the manifest prejudice to both them and the wider Cape

group
of companies by the conduct of Mr Protopapas whose appointment as

receiver over Cape plc for the reasons set out below and whose conduct in

the US Proceedings is directly contrary to the interests of the Claimants and is

abusive vexatious and unconscionable for the reasons set out below.

14. In the course of considering the Claim the Court will need to understand the corporate

structure of the various Cape entities and their business operations both past and

present and how Cape has set up the Cape Scheme to deal with its responsibilities in

this jurisdiction to its former employees in respect of their asbestos-based claims.

15. The starting point is that CIHL is a holding company incorporated in England and

Wales and is the successor to Cape Asbestos Company Ltd which mined asbestos

in South Africa until 1948. Thereafter asbestos mining was conducted by a South

African company Egnep Pty Ltd which in turn was owned by a second South African

company Cape Asbestos South Africa Pty - Casap.

16. In the UK the Cape Group processed and manufactured asbestos products at a few UK

factories until the 1960s and 1970s when the Cape Group introduced alternativenon-asbestos
products. The Cape Group ceased manufacturing asbestos products

altogether in the 1980s.

17. In the UK there remained exposures for asbestos related illness to former employees

of the UK companies andneighbours of the UK factories and contractors who came

into contact with asbestos. In 2006 CIHL and 12 other UK companies entered into the

Cape Scheme with those actual and potential claimants to compensate them in respect

of asbestos-related industrial diseases contracted as a result of Cape Groups historic

use of asbestos. Unlike other companies facing asbestos related claims CIHL was

solvent and it was intended that Scheme creditors should be able to establish their

claims and be paid in full. The Cape Scheme continues to be operative. Between 2006

and 31 December 2023 payouts to Scheme Creditors totalled c60m.

18. In the United States in October 1953 North American Asbestos Corporation

NAAC was established as a subsidiary of CIHL. It acted at all times as an

intermediary rather than a principal. The business of NAAC was to market asbestos

in the US and to act as a liaison between Egnep and Casap the South African
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companies and US purchasers in addition it re-sold asbestos into the US market on

its own account. NAAC was a defendant in a number of actions arising out of

exposure to asbestos products. NAAC was wound up in November 1977 and from 31

January 1978 NAAC ceased to act on behalf of
any

of the Cape entities or to carry on

business on its own account. The South African asbestos business was sold in 1979

and asbestos products were not sold into the US after that.

19. Cape plc is a company incorporated in Jersey in 2011 over 30 years after the Cape

Group had stopped mining asbestos-based products. It is the ultimate parent company

of the Cape Group.

20. In 2017 Altrad UK Ltd Altrad UK acquired Cape plc. During 2021-2022 Altrad

UK acquired the Sparrows Group as defined below which had 12 subsidiaries

including Hawk Bidco US Inc Arranco US LLC and Sparrows Offshore LLC.

Prior to that acquisition there was no connection between the Cape Group and the

Sparrows Group.

21. None of Cape plc Altrad UK or the companies in the Sparrows Group has ever mined

manufactured or sold asbestos or products containing asbestos.

22. In the light of the above neither CIHL nor Cape plc have any connection with the

State of South Carolina. As set out in further detail below

1 CIHL is incorporated in England which is where its management and control

are based it does not carry on any
business activities in the US or the State of

South Carolina and never has and its management and control is not and never

has been in the US or the State of South Carolina. It also has no and never has

had any assets in the US or the State of South Carolina.

2 Cape plc is incorporated in Jersey its management and control is not in the US

or the State of South Carolina it does not carry on business in the US or the

State of South Carolina and it has no and never has had any assets in the US or

the State of South Carolina.

23. In terms of the Park Claim and the Tibbs Claim the position is that at no stage have

CIHL or Cape plc submitted to the jurisdiction of the South Carolina Court Nor has
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there been
any judgment made in the Park Claim or the Tibbs Claim against CIHL or

Cape plc in the State of South Carolina.

24. In this regard it is to be noted that in 1990 the English Court of Appeal held in Adams

Ni Cape Industries Plc 1990 1 Ch 433 Adams v Cape that neither CIHL nor

Capasco as defined below were present in the US and/or that they had not submitted

to the jurisdiction of the US courts through the presence of NAAC in the US and for

that reason held that default judgements obtained against CIHL and Capasco in 205

consolidated actions in the United States District Court for the Eastern District of

Texas were not enforceable in England under the principles of English private

international law. The decision in Adams v Cape is the legal bedrock
upon which the

Cape Group has built its business in the years that have followed. Its significance to

this application is self-evident in circumstances where the Court of Appeal has

already determined some 35 years ago the issue of whether CIHL is present in and/or

has submitted to the jurisdiction of the US Courts and whether as a matter of English

private international law the US Courts are competent to exercise jurisdiction over

CIHL. It was the basis on which the Cape Scheme was incepted.

25. Given Adams v Cape it follows that no judgment of the South Carolina Court relating

to the historic involvement in the asbestos industry can be enforced against the

Claimants in this jurisdiction and it also therefore follows that no recognisable order

against CIHL or Cape plc appointing a receiver on an interim or final basis could have

been made by the South Carolina Court.

26. Accordingly given that as a matter of English law the South Carolina Court was not

jurisdictionally competent to make the Receivership Order Mr Protopapas has had no

legitimate basis for acting as he has done and he has been acting without the

Claimants authority and/or
any mandate from the Claimants.

27. In those circumstances CIHL and Cape plc seek the assistance of the Court to obtain

clarification that Mr Protopapas has no legal authority to act on behalf of the Claimant

companies that authority remains vested in the directors and also to seek injunctions

restraining Mr Protopapas from taking any further steps in the name of Cape.

28. In the 3P Complaint the third-party defendants include various Cape subsidiaries or

affiliates based in the UK various Cape parent companies based in the UK and France
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including AIA SAS Altrad UK Ltd and the majority shareholder and founder Mohed

Altrad and other Altrad Group affiliates in the US namely the Sparrow Group

companies. The 3P Complaint alleges that each of these entities are either successors

in interest to Cape plc and its subsidiaries and affiliated entities or beneficiaries

from - and continuing participants in - Capes alleged liability avoidance scheme.

RO-1993-2059

29. The causes of action alleged by Mr Protopapas made in the name of Cape plc include

claims that Cape is entitled to pierce its own corporate veil and also claims that the

Third-Party Defendants constitute Capes alter
ego.

The amounts claimed are for an

indeterminate amount and are not referable to the quantum sought in the Park Claim

or the Tibbs Claim.

30. The claims are made against the Altrad Group companies even though they did not

acquire Cape plc until 2017 and even though the Sparrow Group companies are not

within the Cape Group and had no connection to the Altrad Group or the Cape Group

until the Sparrow Group companies were acquired by the Altrad Group in 2021-2022.

31. As such the 3P Complaint opens up the prospect of expanding and maximising the

liability
of Cape to third parties. In reality it operates as a proxy

claim for the benefit

of potential asbestos plaintiffs in the US. It plainly does not seek to protect Cape - in

fact it involves the very antithesis of protecting Cape. It is not authorised by the

directors of Cape plc and CIHL to be pursued in the name of those companies.

32. Further although there is no trial pending against either Cape entity in either the Park

Claim or the Tibbs Claim on 20 June 2024 Mr Protopapas obtained an order from the

South Carolina Court for the trial of the 3P Complaint against the Third-Party

Defendants to commence on 9 December 2024. RO-4259-4261

33. Whilst a Notice of Removal application to transfer the 3P Complaint to a Federal

Court was made by various Third-Party Defendants the effect of which was to remove

temporarily the 3P Complaint from the South Carolina Court until that application

was determined Mr Protopapas applied on an expedited basis for the case to be

remanded back to the South Carolina Court. By an order dated 13 August 2024 the

Federal Court acceded to the motion of Mr Protopapas to remand the 3P Complaint

back to the South Carolina Court RO-4365-4395.
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34. The present position therefore is that the 3P Complaint brought in the name of Cape

against the Altrad Group and Sparrows Group companies will now be heard on 9

December 2024. As set out in more detail below the trial of the 3P Complaint

obviously has the potential of being highly damaging to the interests of Cape.

35. As set out below the pursuit of the 3P Complaint and the forthcoming trial of the 3P

Complaint are highly damaging to the interests of Cape. This has become an

intolerable situation and the need for such relief from this Court has become necessary

and urgent.

36. In respect of the harm to the Claimants caused by the actions of Mr Protopapas this

is also addressed below specifically in Section I. In summary the prejudice iswide-ranging.
It goes to the heart of the

ability
of the directors to run the Claimants in the

best interests of those companies. In outline this includes

1 The Negative Impact on Directors/Management The continuance of the US

Proceedings - and the Receivership Order - is highly prejudicial to the directors

of the Claimants as well as their subsidiaries and the proper management of

the Cape Group. In short there are currently two conflicting centres of authority

which leaves the directors of the Claimants in a state of uncertainty as to the

nature and extent of their authority to act on behalf of and bind the companies

in respect of which they are the de jure directors. This is highly destabilising

both internally and externally for obvious reasons.

2 Negative Impact on Operations/Business/Reputation. The Receivership Order

has the potential to cause serious prejudice to the operations/business of the

Claimants. Customers and/or suppliers of the Cape Group who will carry out

regular credit checks and adverse media checks through their online reporting

databases will be concerned as to the extent to which authority is apparently

vested in Mr Protopapas and this could adversely impact their willingness to do

business with the companies within the Cape Group which are the operational

subsidiaries of the Claimants. Suppliers may form the view that the Claimants

and/or the wider Cape Group is either insolvent alternatively at risk of

insolvency which may in turn lead to them taking various counter measures.
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3 Dealing with assets. Mr Protopapas purports to claim the authority to deal with

all of the assets of the Claimants on a worldwide basis. Whilst the Cape Group

does not have
any

insurance assets in the US - indeed these were all exhausted

at the time of the dissolution ofNAAC - Mr Protopapas may seek to take control

of other assets of the Claimants including by coming to Europe and seeking to

enforce the terms of the Receivership Order against the Claimants shares in

their directly owned subsidiaries.

4 Reputational damage. The current position risks causing significant reputational

damage to the Cape Group. In this regard the Cape Group is now the leading

UK and international asbestos removal and insulation specialist. It has a

valuable brand both in the UK and abroad which it has sought to protect and

secure through addressing its
exposure

to historic liabilities via the Cape

Scheme. Mr Protopapas conduct stands to undo decades of work by the Cape

Group to re-establish the groups post-asbestos credentials and to impact the

reputation of the Cape Group negatively which could in turn lead to further

claims in the future.

5 Negative Impact on the Cape Scheme. As well as participating in the Park Claim

and the Tibbs Claim Mr Protopapas is mandated to take steps in relation to the

assets of Cape plc and he claims the assets of CIHL. CIHLs assets are

shares in companies that are subject to the Cape Scheme that was sanctioned by

this Court in 2006 following approval by 97% of Scheme Creditors including

shares in CCS which administers the Cape Scheme and which pays the claims

of compromised Scheme Creditors. There should be no interference in the

operation of the Cape Scheme which in turn means that there should be no

interference in Cape plcs or CIHLs assets wherever situated. The current

situation - including a Receivership Order which purports to extend to all of the

entities in the Cape Group and to affect all of the assets of the Claimants -

potentially threatens the viability of the Cape Scheme which is premised on the

decision in Adams v Cape and has been carefully calibrated to balance the

relative interests of the Cape Group on the one hand and potential claimants

on the other which scheme has been sanctioned by the High Court and
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continues to be subject to that courts supervisory jurisdiction of schemes

pursuant to Part 26 of the CA2006.

6 Funding arrangements. In addition to the direct negative effect on the Cape

Group the current situation is having a negative effect on both the current

financing and future funding of the Altrad Group on which the Cape Group is

reliant. This is addressed below in more detail. It is of considerable concern.

Without the confidence of lenders the Cape Groups access to funds is liable to

be seriously compromised for obvious reasons.

37. Furthermore

1 On 30 August 2024 the Claimants legal representatives wrote a letter before

action the LBA to the Defendant in which they asked him to consent to the

terms of the Draft Order attached thereto on an urgent basis and to accept

service of the claim form either at Morgan Lewis Bockius LLP in London

alternatively at his professional address in South Carolina RO-4831-4841.

2 On 30 August 2024 Mr Protopapas made a filing at the South Carolina Court

entitled Notice of Filing of Attempt to Enjoin the Receiver in the High Court

of Justice of England and Wales and to which he attached the LBA

RO-4928-RO-4939.

3 On 5 September 2024 Mr Protopapas responded to the LBA the LBA

Response. In his response he refused to consent to the terms of the Draft

Order and refused to accept service either personally or via Morgan Lewis

Bockius LLP in London.

4 On 5 September 2024 Mr Protopapas also issued a motion in the South Carolina

Court against Winston Strawn LLP WS - who are the UK legal

representatives of the Claimants with offices in London. In the motion Mr

Protopapas sought declaratory relief amongst other things that WS are not

the proper legal representatives of Cape plc and are no longer acting as

attorneys of Cape plc the WS Motion.
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5 At the end of the LBA Response
-

having refused to accept service of the Claim

- Mr Protopapas contended that he would withdraw the WS Motion on

condition that the Claimants withdrew the LBA and undertook not to seek
any

relief from the English Courts.

38. It is against that backdrop - including their non-acceptance of Mr Protopapas

unreasonable/abusive offer - that the Claimants have issued the Claim. The Court is

therefore asked to hold that the Receivership Order gives no recognisable jurisdiction

over CIIIL Cape plc or any other Cape company and to grant the declaratory relief

and injunctions sought.

39. As a matter of English law the South Carolina Court was not jurisdictionally

competent to make the Receivership Order Mr Protopapas has had no legitimate basis

for acting as he has done and he has been acting without the Claimants authority

and/or any mandate from the Claimants.

40. This will provide clarity to the Cape companies as well as to their internal management

and allow them to continue to operate in the ordinary course of business and to fulfil

their ongoing obligations under the Cape Scheme. It will prevent Mr Protopapas from

pursuing the 3P Complaint -the consequences of which are potentially deleterious for

the Cape Group and the Altrad Group of which it forms a
part.

41. The rest of this witness statement is structured as follows

C The historical corporate background of the Cape Group.

D The Cape Scheme of 2006.

E The incorporation of Cape plc Jersey.

F The acquisition of the Cape Group by the Altrad Group.

G The current status of the Cape Group.

H The US Proceedings.

I The impact of the US Proceedings on the Cape Group.

J The letter before action the claim and the relief sought.
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K Conclusions.

C. HISTORICAL CORPORATE BACKGROUND OF THE CAPE GROUP

The Claimants introduction

42. The first claimant CIHL company number 00040203 is an English-registerednon-tradingintermediate holding company within the Cape Group.

43. As set out below CIHL was formerly the parent company of the Cape Group. It is

currently the immediate holding company for several of the main UK trading entities

within the Cape Group.

44. I am the sole director of CIHL. The immediate parent undertaking of CIHL is Cape

Holdco Limited Cape Holdco - however as set out in Section D below one share

in CIHL is held by The Law Debenture Trust Corporation Plc LDTC. The

registered office of CIHL is at Units 67 Lyncastle Way Appleton Thorne Trading

Estate Warrington WA4 4ST.

45. The second claimant Cape plc company number 108031 is Jersey-registered and

is and has been since 2011 the ultimate holding company of the Cape Group.

46. As explained in further detail below despite the intended target in the US Proceedings

allegedly being CIHL as opposed to Cape plc Cape plc remains a named defendant

in the US Proceedings and in these circumstances it is also necessary for it to be a

claimant in these proceedings in order to protect its position.

47. Cape plc was incorporated under the laws of Jersey in 2011 as the new parent entity

within the Cape Group as part of a major corporate reorganisation and in 2017 100%

of its share capital was acquired in cash by Altrad UK Ltd a holding company which

is part of the wider Altrad Group as part of a tender offer under the UK Takeover

Code and Part 18 of the Jersey Companies Law 1991. I refer to the original and

amended articles of association at RO-1-112 and RO-113.

48. The current directors of Cape plc are me and Mr Walsh. The current shareholder is

Altrad UK Ltd other than in respect of one share that is held by LDTC - the Cape
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Scheme plc Share. The registered office of Cape plc is at 47 Esplanade St Helier

Jersey JEI OBD.

49. I refer to the current structure of the Cape Group and its ownership by the Altrad

Group which in turn owns the Sparrows Group RO-114 and RO-115.

50. As set out further below the Cape Group provides critical industrial services to

customers throughout the world focused on the
energy

and natural resources sectors

and employs approximately 12800 employees across 17 countries. It has an annual

revenue of approximately 850 million.

The establishment and evolution of the Cape Group

51. CIHIL was incorporated on 28 December 1893 under the name The Cape Asbestos

Company. I refer to the original memorandum of incorporation and the original

articles of association RO-116-166. According to the memorandum the core object

for which the company was established was to acquire and commercialise asbestos

mines in South Africa and in particular to acquire take over and work and turn to

account the Farms Koegas Hounslow Schalkdrift and certain mining rights over the

Farm Schalkputs all situate in the district ofHay Griqualand West in the Colony of

the Cape ofGood Hope in South Africa which in turn explains the provenance of

CIHLs name RO-121. In addition CIHL was incorporated to carry out

manufacturing operations at a factory that it had acquired in Italy.

52. As well as mining and manufacturing asbestos in South Africa from 1913 onwards

CIHL operated factories in the UK which processed and manufactured asbestos

products. These included factories in Barking Essex operated from 1913-1960

Acre Mill West Yorkshire operated from 1939-1960 Kentmere Cumbria

operated from 1942-1960 and Stirling Scotland operated from 1954-1960.

53. During the 1930s the focus of CIHLs business turned to the supply and installation

of insulation which led to the development of an industrial contracting business that

evolved into a multi-disciplinary industrial services business.

54. CIHL conducted all group business until 1948 when mining and other activities in

South Africa were devolved to a local subsidiary management company Cape

16

27

119



Asbestos South Africa Pty Casap. Casap owned a company called Egnep Pty Ltd

Egnep which became the principal asbestos-mining company within the Cape

Group.

55. Through a mixture of acquisition and organic growth the Cape Group increased its

production of fire protection boards brake linings and insulation in the UK.

56. On 28 November 1960 Capasco Limited Capasco an English company

company number 00676215 was incorporated. It was a wholly owned subsidiary of

CIHL. Capasco was responsible for the supply marketing and sales promotion

worldwide of CIHLs asbestos and asbestos products.

57. In 1961 there was a major corporate reorganisation of CIHLs activities. The

operation of the Barking Acre Mill Kentmere and Stirling factories was transferred

to Cape Insulation and Asbestos Products Limited company number 676216 and

the remaining CIHL business was transferred into operational and management

subsidiaries that divided the UK and overseas businesses into different corporate

entities.

58. As the health risks associated with asbestos became more widely known the Cape

Group started to close its UK factories in the 1960s and the 1970s at the same time as

developing asbestos-free insulation products.

59. On 14 May 1974 CIHL changed its name to Cape Industries Limited in relation to

which I refer to a special resolution. RO-167-168. By this time as shown by the

1974 accounts RO-175-177 the Cape Group was divided into three main divisions

being 1 the Building and Insulation Products Division which included Cape

Universal Claddings Limited Cape Boards and Panels Limited Cape Insulation

Limited Cape Contracts Limited Cape Insulation Ireland Limited and Cape

Asbestos Insulations Pty Limited 2 the Automative and Engineering Products

Division which included Small and Parkes Limited Trist Draper Limited Don

International s.a. and Kismet Limited and 3 the Mining Division which included

Casap Cape Asbestos Fibres Limited and NAAC. In addition CIHL owned several

non-UK associated companies in New Zealand Sweden and India.
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60. In 1979 the Cape Group sold its mining operations in South Africa to a South African

company Transvaal Consolidated Exploration Limited. Cape ceased manufacturing

asbestos products in the 1980s.

61. On 12 November 1981 CIHL re-registered as a public limited company and changed

its name to Cape Industries PLC in relation to which I refer to a certificate of

re-registration
RO-194. Its shares were listed on the London Stock Exchange LSE.

62. On 25 July 1989 CIHL changed its name to Cape plc in relation to which I refer

to a special resolution RO-195-197. In its annual report for 1989 the company

described itself as follows RO-199

Cape Industries is a British company which is engaged in the manufacture ofhigh-performance
fire protection and insulation materials and external claddings for the

construction industry worldwide. It is also a market leader in the UK for the supply

ofthermal insulation and scaffolding contracting services to the power petrochemical

and other areas of the mechanical construction industry. Capes objectives are to

build on these strengths and to achieve a real increase in earnings each year.

63. On 27 June 2011 and as part of the reorganisation of the Cape Group referred to in

Section E below CIHL changed its name to Cape Intermediate Holdings PLC in

relation to which I refer to a notice of change of name by resolution documentRO-201
and it was transferred back from AIM to a full listing on the LSE.

64. On 19 December 2013 it de-registered as a public company and changed its name to

Cape Intermediate Holdings Limited in relation to which I refer to the

re-registrationof a public company as a private company RO-202. On the same date

CIHL adopted new Articles of Association RO-203-295.

65. As set out in more detail below in Section G today the Cape Group operates a

profitable business providing a wide range of critical industrial services including

environmental services insulation fire protection and services focused on the energy

and natural resources sector.

The Cape Group in the United States

66. In October 1953 CIHL established NAAC as a direct and wholly owned subsidiary

in Chicago.
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67. On the basis that NAAC was a subsidiary entity CIHL had an element of control over

NAACs corporate activities such as the total amount of NAACs dividend

declarations. CIHL did not however control NAACs commercial activities which

were dealt with by NAAC
itself.

NAAC employed four employees.

68. The function of NAAC was a to assist in the marketing of asbestos in the US b to

act as a liaison between Egnep or Casap and US purchasers of asbestos in relation to

which NAAC received a commission and c to purchase asbestos on its own account

and sell the asbestos to the US market. NAAC was the only Cape entity in the US. In

relation to b

1 The contracts for the supply of asbestos to US customers were made by Egnep

or Casap and not by NAAC.

2 Instead the role ofNAAC was that of an intermediary - in relation to which the

customer would notify NAAC who would in turn notify Casap or Egnep of

the quantity of asbestos required and when it was required by.

3 In addition it would be Casap or Egnap and not NAAC that would make

shipping arrangements and a delivery date would be provided by Casap or

Egnap to NAAC who would in turn provide the delivery date to the customer.

4 Finally if Egnep could not provide the full amount of asbestos ordered itself

NAAC would where possible purchase asbestos from US Government stocks

and supply the customer accordingly.

69. From the early 1970s NAAC was the defendant in numerous product liability
class

actions in the US arising out of
exposure to NAACs asbestos-manufactured products.

By the second half of the 1970s NAAC had exhausted its insurance. In this context

1 On 1 November 1977 CIHL resolved to liquidate NAAC.

2 On 31 January 1978 a liquidating trust agreement for NAAC was signed and

from that date NAAC ceased to act on behalf of
any

of the Cape entities or to

carry on any business on its own account. The only work undertaken related to

liquidating its assets.
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3 NAAC executed articles of dissolution on 18 May 1978. A certificate of

dissolution was issued on 19 May 1978.

70. After and despite its dissolution NAAC continued to be sued in the US in asbestos

and mesothelioma related
litigation.

However

1 NAAC has never been restored to the register of companies in Illinois.

2 Neither CIHL nor Cape plc is the successor in interest to NAAC.

71. As referred to above in Adams v Cape the English Court of Appeal held that neither

CIHL nor Capasco were present in the US and/or had submitted to the jurisdiction of

the US courts through the presence of NAAC in the US and for that reason held that

default judgements obtained against CIHL and Capasco in 205 consolidated actions

in the United States District Court for the Eastern District of Texas were not

enforceable in England under the principles of English private international law.

D. THE 2006 CAPE SCHEME

Background

72. In June 2006 CIHL along with twelve other UK companies within the Cape Group

entered a scheme of arrangement pursuant to section 425 of the Companies Act 1985

CA1985 the Cape Scheme RO-296-620.

73. The background to the Cape Scheme is described in the introductory section of the

document entitled Proposals for a Scheme of Arrangement the Scheme

Proposals RO-627.

Each of the Scheme Companies is a company in the Group. In the past the Scheme

Companies industrial activities in the UK often involved the use ofasbestos. This has

meant that a number ofpeople both inside and outside our premises may have been

exposed to asbestos and its associated health risks. Whilst the large majority of the

Scheme Companies UK employees have not been affected unfortunately a number of

employees contractors and others who have come into contact with the Scheme

Companies asbestos related activities have been and will be diagnosed withasbestos-related
conditions. Such persons may in the future bring a claim for compensation

against one or more Scheme Companies. Whilst the Scheme Companies have certain

This was the equivalent under the CA1985 of what is today called the Explanatory Memorandum under Part

26 and Part 26A of the CA2006.
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periods of insurance cover there remains significant financial exposure where there

is either no or only partial insurance cover or the insurer is insolvent.

74. In broad terms the Cape Scheme was established to provide recompense
for

individual claimants in respect of asbestos-related industrial diseases contracted as a

result of Cape Groups historic use of asbestos in manufacturing processes
and

industrial services and its purpose was to protect the present and future businesses of

the Scheme Companies to the mutual benefit of both those companies and their

asbestos-related claimants.

75. Significantly the Cape Scheme 1 was Court-sanctioned and 2 continues to be

under the supervision of the English High Court.

76. As explained in the Scheme Proposals the need for a scheme of arrangement under

section 425 of CA1985 arose from several particular features of the Cape Groups

exposure to asbestos-related claims. These included

1 The long latency periods of the more serious asbestos-related conditions. At the

time of the Scheme the evidence was that there would be a significant volume

of claims in the future and that the claims might continue to be made for

anything up to 40 to 50 years RO-631

2 The great uncertainty as to the likely cost of the future claims. At the time of the

Cape Scheme there were inherent difficulties in forecasting asbestos-related

claims over a long period. The actuarial reviews commissioned in support of the

Scheme produced a best estimate of l 19.4 million but in a range from 70.2

million to 240.3 million over the course of 46 years.2

77. The chairman of the Cape Group described the problems faced in the following terms

RO-628

Claims against the Scheme Companies will continue for the foreseeable future. It

remains very difficult to predict with
any certainty what the levels of these claims will

be when they will arise and the financial consequences of these claims on the

2 See Part 2 of the Proposals As referred to below an independent actuarial review of the Scheme Companies

UK asbestos-related claims projects that claims will be received for not less than 46 years with an anticipated

peak in the value of claims arising between 2025 and 2030. The aggregate projected discounted value of all the

Groups UK asbestos-related unpaid claims over the next 46 years is on the basis described under Projected

future asbestos-related claims against the Scheme Companies in paragraph 4 below estimated by the

independent actuary Tillinghurst
to amount to approximately 119.4 million. RO-647
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continued solvency ofthe Scheme Companies. It is therefore important that the Group

remains in a position to generate the resources needed to meet these claims as and

when theyfall due. A number ofother companies faced with the same issues have been

forced into insolvency often leaving claimants where there is no insurance cover

with little
prospect if any of receiving compensation. ..

As a result of the uncertainty it is likely that the Group has lost a number of business

opportunities and absent the Scheme may continue to do so as the Group has at

times been unable to obtain funding at commercially acceptable rates. There are also

certain significant organisations in the Groups fields of activity which have limited

or placed conditions on their dealings with the Group for example by demanding

guarantees or bonds in circumstances in which they would not do so of the Groups

competitors. The Cape Directors believe that such restraints on the Groups ability to

expand should be alleviated to a significant extent if the Scheme were in place.

78. In these circumstances the uncertainty of the future asbestos claims raised a real and

unquantifiable risk that at some point the Scheme Companies would become insolvent.

As there was insufficient insurance
coverage potential claimants would be dependent

on the future success of the Cape Group to meet their claims.

The Key Elements of the Scheme

79. The mechanics of the Scheme were summarised at paragraph 7 of the Letter from the

Chairman of CIHL Mr Martin Keith May contained in Part 1 of the Scheme

Proposals RO-630. In relation to this

1 The central feature of the Scheme was the establishment of the long-term

funding of the Scheme Claims.

2 This long-term funding was ring fenced in a newly-formed subsidiary of the

Company - Cape Claims Services Limited CCScompany number 5445427

- and was under the control of CSS which would include two independent

Scheme Directors. The funding would be invested by CCS in accordance with

investment criteria which would be determined by and only altered with the

consent of the independent Scheme Directors.

3 The initial level of funding - at 40 million - represented the estimate of the

Scheme actuary Tillinghurst3 of the amounts payable by the Scheme

3

In the Scheme Proposals Tillinghurst was described as bring part of Towers Perrin the global professional

services firm andprovides global actuarial and management consulting services to companies advising on risk

financing and insurance-related matters.
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Companies in respect of the Scheme Claim not met by insurance recoveries

including recoveries from the Financial Services Compensation Scheme over

the first eight years of the Scheme together with the running costs of CCS for

the first three years.

4 The initial funding of 40 million the Initial Funding was provided as to

22 million from the proceeds of a fundraising in July 2005 from CIHLs

shareholders and as to 3 million from the Cape Groups existing resources and

as to 15 million from a new bank facility from Barclays RO-630.

5 The initial funding was provided pursuant to a funding agreement dated 14

March 2006 between the Company and CCS the Funding AgreementRO-846-878.
6 Under the terms of the Funding Agreement

i Commencing in 2008 there would be an assessment every three years of

the projected Scheme Claims payable by CCS over the following nine

years. By reference to each assessment there would be established the

continuing funding requirement under the Scheme the Funding

Requirement. RO-895 note 18d

ii The requirement would be broken down into assessments of Scheme

Claims payable by CCS in each of the nine
years to which the assessment

related. RO-895 note 18d

iii In the event that the assessment revealed a shortfall between the available

assets of the Scheme the Scheme Assets and the Funding

Requirement CIHL would be under an obligation to top-up the Scheme

Assets over the following three
years provided it had sufficient cash to

do so the Top-Up Requirement. RO-895 note 18e

iv The obligation of CI-IL in each year would be limited to 70 per cent of

the Cape Groups available cash resources. RO-895 note 18e
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v If CIHL was not able to meet the Top-Up Requirement in any one year it

would be required to make good the shortfall in the next year again

subject to sufficient cash being available. RO-895 note 18f

vi As well as the Funding Requirement there would be a Scheme Funding

Requirement which would be assessed every year by reference to the

Scheme Claims payable by CCS over the next six years as projected in the

assessment by the Scheme Actuary. RO-895 note 18g

vii If at any
time the ratio of the Scheme Assets to the Scheme Funding

Requirement the Scheme Funding Percentage fell below 60 per cent

CCS would have the ability to reduce the percentage of each established

claim which it paid to Scheme Creditors the Payment Percentage

until such time as the Scheme Percentage was restored to 60 per cent.RO-896
note 18h

7 In return for the setting up
of the initial funding and the ongoing top-up

obligations the Scheme Creditors would be bound except in certain limited

circumstances only to recover the payment of their settled or agreed Scheme

Claims including damages and costs from CCS and not the relevant Scheme

Company. This was provided for under the scheme guarantee dated 14 March

2006 between a CCS and b the Scheme Companies under the which CCS

undertook subject to the Scheme becoming effective to make payment to the

Scheme Creditors of their Scheme Claims the Scheme Guarantee.RO-898-923
8 The Scheme if approved by the Court would be binding on both present and

future Scheme Creditors.

9 In order to protect the interests of the Scheme Creditors a special voting share

would be created in each of CCS and CIHL the Scheme Shares. RO-896

note 18j RO-902 The rights attaching to Scheme Shares were designed to

ensure that the Scheme Assets were only used to settle the Scheme Claims and

ancillary costs and to impose restrictions on dividends and other distributions

by the Company. The Scheme Shares were issued in the name of and held by

LDTC the Scheme Shareholder. RO-63 1 third paragraph
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10 From 2008

i CIHL would be permitted to pay
dividends provided that at the time of

payment a the Scheme Funding Percentage in relation to the last

preceding year was certified as being not less than 110 per cent and b
the Payment Percentage had at no time in the previous 40 days been below

100
per cent. RO-651 Part 3 paragraph 4i

ii The dividend payable in a particular financial
year

could not without the

consent of the Scheme Shareholder exceed the greater of a 50 percent of

the consolidated operating profits of the Cape Group for the financial
year

by reference to which the dividend was proposed and b the aggregate of

permitted dividends in the last preceding financial years RO-65 1 Part 3

paragraph 4i

80. Fundamental to the inception of the Scheme were the following

1 The Cape Group was solvent.

2 The Company was not affected by claims made against it in the US following

the decision of the Court of Appeal in Adams v Cape. As explained above that

decision provided clarity and certainty that the potential liabilities of the Scheme

Companies did not include claims made against any US Companies without

which the Cape Scheme to compensate claimants in the UK would not have been

viable.

81. In addition and for the purposes of the Scheme

1 The Scheme Creditors included
any person or organisation which had or may

have either presently or in the future any claim against any of the Scheme

Companies. RO-632 In very broad terms this meant persons who may or may

in the future have personal injury claims or claims under the Fatal Accidents Act

1976 against the Scheme Companies arising out of asbestos exposure though

they may also include asbestos related derivative claims such as claims by other

employees for indemnity or contribution.
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2 The Scheme would not involve all creditors with any such claim. It would

instead be limited to such claims as were governed by the laws of England

Scotland or Northern Ireland and in the case of individuals would be limited

to claims either of individuals resident in the UK or if not resident in the UK

of those individuals whose claims against a Scheme Company were based
upon

exposure to asbestos in the UK. RO-632

3 In the case of certain Scheme Creditors Recourse Scheme Creditors -

being those creditors whose claims were in whole or in part covered by

insurance Recourse Scheme Claims RO-633 - their rights to enforce

against the relevant Scheme Company would revive in certain circumstances.

These circumstances were where the relevant Scheme Company was insolvent

or where there was a specified reduction in the Payment Percentage and if the

Scheme Creditor was able to bring about the insolvency of the relevant Scheme

Company they would be able to recover greater compensation from the FSCS

or in certain circumstances from a solvent insurer than was available from CCS

at the time of the Scheme.

4 Finally each Scheme Company would hold on trust for
any

Scheme Creditor

concerned the proceeds of
any policy of insurance or any compensation from

the FSCS referable to their Scheme Claim. RO-65 1 paragraph 4l

The Court Hearings

82. On 28 February 1 March 2 March and 3 March 2006 there was a 4-day convening

hearing before David Richards J as he then was. In his convening judgement dated

7 June 2006 RO-924-947 the Convening Judgment the judge directed the

convening of scheme meetings with the meetings in relation to each Scheme

Company being split into two classes one for general scheme creditors and one for

recourse creditors. He summarised the terms of the Scheme at paragraph 20 and

described the protective measures put in place by the issuance of the Scheme Shares

and the role of LDTC in its capacity as independent trustee at paragraphs 56-57.

RO-927-928 and RO-935-936

83. The Scheme meetings were subsequently held and the majorities in number were

never less than 93.75% and the majorities in value were never less than 93.12%.
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Taking all the votes cast at all the meetings the majorities in value and number were

over 97%. RO-950 paragraph 7

84. There was a further hearing to sanction the Scheme on 9 June 2006. In his sanction

judgment of 16 June 2006 RO-948-956 the Sanction Judgment David

Richards J sanctioned the Scheme in relation to all the Scheme Companies save with

one exception - being Altitude Scaffolding Limited RO-955 paragraph 35.

85. He found that

1 In myjudgment the solution provided by the scheme is in principle such as

intelligent and honest members of the classes of creditors of all the relevant

companies might reasonably approve. RO-950-95 1 at paragraph 10

2 I am satisfied that the detailed terms of the
arrangements

strike a balance

between the various interests involved which could reasonably be approved by

the general and recourse scheme creditors of the companies. RO-953 at

paragraph 18

86. Finally I refer at RO-296-620 to the order sanctioning the Cape Scheme in relation

to CIHL4 dated 9 June 2006 the Scheme Order and which includes the Scheme

document
itself.

The Cape Scheme post-2006

The triennial reviews

87. Under the Scheme CCS is obliged to provide an actuarial valuation of the liabilities

arising out of Scheme Claims once every three5 years RO-634. Specifically under

Clause 5.1 of the Funding Agreement CCS is obliged following every Funding

Review Date and until the termination of the Scheme to procure that an Actuarial

Report as at the relevant Funding Review Date is produced within 120 days of the

Funding Review Date and that within 120 Business Days of the date of the relevant

4 The High Court made 11 other
equivalent orders in relation to the other Scheme Companies.

Further a roll-forward exercise is carried out by the Scheme Actuary every other
year.
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Funding Review Date to deliver a duly signed Funding Statement. RO-856-857 In

this regard

1 The definition of a Funding Review Year is the Financial Years ending 31

December 2007 and each third Accounts Date thereafter. RO-851

2 A Funding Statement is defined as being in the form of Schedule 3 to the

Funding Agreement signed by the director and certifying the Scheme Assets

the Funding Requirement the Top-Up Requirement the Scheme Funding

Requirement and the Scheme Funding Percentage at the relevant Funding

Review Date. RO-851

88. On this basis the Scheme Actuary has to date performed Funding Reviews of the

Scheme - and the Scheme Companies exposure to unpaid claims - on a triennial basis

after 2007.

89. As set out in the notes to the most recent accounts of Cape plc referred to below and

as has been confirmed to me by the team within the Cape Group responsible for

administering the Cape Scheme the provision for claims arising out ofasbestos-related
diseases is 100.4 million estimated over a term of 30 years.

The claims history and top-ups

90. After the Cape Scheme was sanctioned in June 2006 the claims history which can be

seen in the annual accounts of CCS shows that6
up to the year end of 31 December

2023

1 The pay-outs to Scheme Creditors under the Scheme were c60 million.

2 The top-ups to the Scheme Assets pursuant to the Top-Up Requirement were

c45 million.

6
In this regard at RO-957 there is a table which illustrates the amount of the claims

paid
out by CCS on ayear-by-yearbasis and the top-up to the Scheme paid in the corresponding period.
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E. THE INCORPORATION OF CAPE PLC JERSEY IN 2011

Cave plc

91. Cape plc was incorporated in Jersey as a public company on 19 April 2011 with

company number 108031. RO-3

92. The authorised share capital was 50000001 divided into 200000000 ordinary

shares of 25 pence each - and one Scheme Share of 1. RO-12-15

The Shareholder Scheme

93. On 28 April 2011 CIHL issued a claim form under Part 8 of the CPR RO-958-971

in relation to a scheme of arrangement under Part 26 of CA2006 between the company

and its shareholders the Shareholder Scheme.

94. The purpose and effect of the Shareholder Scheme was to achieve the reduction of

capital of CIHL. Under the Scheme

1 The issued capital of CIHL would be reduced by cancelling and extinguishing

all the scheme shares being all the shares in issue at the date of the scheme.

2 The Scheme Shareholders received one Cape plc share for each ordinary share

in the CIHL

3 Cape plc became the ultimate holding company of the Cape Group.

95. The consent of LTDC was provided as the holder of the Scheme Share under the

Voting Trust Deed dated 14 March 2006.

96. The Shareholder Scheme was sanctioned by the High Court Chancery Division by

the order of Mr Justice Vos dated 16 June 2011. RO-958-971

97. On 16 June 2011 the Regulatory News Service reported that RO-973-974

On 9 May 2011 Cape plc Old Cape announced details of the proposed change

to the corporate structure of the Cape Group the Group. The restructuring

proposals the Proposals will put in place a new parent company for the Group

which will be Jersey-incorporated and UK-listed with its tax residence in Singapore

and Jersey New Cape. The Proposals are being implemented by means of a

scheme ofarrangement of Old Cape under Part 26 of the Companies Act 2006 the
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Scheme involving the reduction of capital of Old Cape under section 641 of the

Companies Act 2006 the Reduction ofCapital.

...................

The Group will have the same business and operations after the date on which the

Scheme becomes effective the Scheme Effective Date as the Group had before the

Scheme Effective Date. The Proposals will not result in any immediate changes in the

day-to-day operations ofthe business ofthe Group or its strategy

Under the terms of the Scheme Scheme Shareholders will receive one New Cape

Share for each ordinary share in Old Cape that they held on 6.00 pm on Wednesday

15 June 2011.

The New Cape Shares are expected to be admitted to the premium listing segment of

the Official List of the UK Listing Authority and to trading on the London Stock

Exchanges main market for listed securities at 8.00 am on 17 June 2011.

98. Thereafter

1 On 17 June 2011 the Old Cape Shares were cancelled. RO-963

2 On 17 June 2011 the New Cape Shares were admitted for trading on the LSE.

RO-983

Support for the Cape Scheme

99. In support of the Cape Scheme on 6 May 2011 CIHL Cape plc and CCS entered a

new Scheme Guarantee the New Scheme Guarantee and new Funding

Agreement the New Funding Agreement.

100. Under these new arrangements Cape plc agreed to make certain additional funding

available to CIHL in connection with its obligations under the Funding Agreement as

well as to guarantee all present and future payments obligations of CIHL under the

Funding Agreement see in this regard the notes to the CCS accounts for the year

ended 31 December 2013. RO-896

101. In addition and as set out above a Scheme Share in Cape plc was issued to LDTC in

its capacity as the Scheme Shareholder. This had similar rights to the Scheme Share

in CH-IL and CCS and afforded the Scheme Shareholder the same rights as the Scheme
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Shares in CIHL and CCS. These arrangements are recorded in a Voting Trust Deed

between Cape plc and LDTC dated 6 May 2011. RO-1001

F. THE ALTRAD ACQUISITION OF CAPE PLC IN 2017

102. In 2017 Altrad UK Limited Altrad UK an English-law incorporated wholly

owned subsidiary of Altrad Investment Authority SAS AIA SAS acquired Cape

plc through a public tender offer which resulted in Cape plc becoming a wholly

owned subsidiary of Altrad UK.

The Altrad Group

103. The Altrad group of companies the Altrad Group is a world leader in the

provision of industrial services generating high-added value solutions principally for

the Oil Gas Energy Power Generation Process Environment and Construction

sectors. It is also a world leader in the manufacture and distribution of scaffolding and

light construction equipment.

104. It is led by its founder and President Mohed Altrad Mr Altrad and is

headquartered in France.

105. In terms of the main entities within the Altrad Group for current purposes

1 AIA SAS company number 529 222 879 is incorporated in France. Its majority

ultimate shareholder is Mr Altrad. Its officers are Mr Altrad Chairman me

Director Richard Alcock Director and Jean-Jacques Bonnud Director

Jean-Pierre Denis Director Thierry Deville Director Sean Fitzpatrick

Director Alain Juillet Director Isabelle Montfort Garcia Director and

Christian Parente Director.

2 Altrad UK company number 10799083 is incorporated in England. Its

shareholder is AIA SAS. Its directors are Mr Alcock me Mr Walsh and

Jonathan Paul Gilmore.

106. The Altrad Group was founded in Montpelier in France in 1985.

107. Today Altrad has over 60000 employees operating on every continent in more than

60 countries and turns over in the region of 5 billion
per year.
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The acquisition of Cape plc

108. In late 2016 the Altrad Group entered discussions with the board of directors of Cape

plc about a potential acquisition of the Cape Group.

109. The strategic rationale for the acquisition was clear - there was a significant overlap

of clients and geographical footprint. At the time the Altrad Group was turning over

around c. 2.1 billion
per year

and the acquisition would propel it to a business with

a turnover of c. 3 billion
per year.

110. The acquisition process including due diligence began in early 2017 ending inmid-2017
when a public tender offer PTO was made - reflecting the fact that Cape plc

was a publicly listed company on the LSE. The terms of the PTO are set out in a Bid

Conduct Agreement dated 7 July 2017. RO-1014-1118 In this regard the PTO stated

that

1 The cash offer for each share in Cape plc was 265 pence which valued the entire

issued share capital at 332.3 million. RO-1031

2 The cash consideration would be financed by acquisition debt provided by BNP

Paribas SA BNP Paribas. RO-1031

3 The board of Altrad UK strongly believe that the strategic and financial

rationale or the Acquisition is compelling and that it would deliver attractive

near and long-term benefit for Cape and Altrad and their respective

stakeholders including the IDC Scheme. RO-1031

111. In relation to the Cape Scheme clause 6.4 of the Bid Conduct Agreement stated that

RO-1023

Altrad has undertaken to the IDC Scheme Directors and the IDC Scheme

Shareholder that whilst it intends to explore collaboratively with the IDC Scheme

Directors and the IDC Scheme Shareholder subject always to the appropriate

consent of the IDC Scheme Directors and the IDC Scheme Shareholders certain

administrative revisions or clarifications to Capes constitutional documents to

facilitate infra-group transactions between members of the Enlarged Grouppost-Acquisitionand to assist financial reporting following the Acquisition it intends to

procure that each member of the Cape Group honours its obligations under or in

connection with the Cape Scheme including with respect to the funding commitments

for future liabilities of the IDC Scheme the current IDC Scheme administrative

arrangements and all related contractual obligations to which members ofthe Cape

Group are subject following completion ofthe Offer.
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112. The offer was conditional upon among other matters obtaining the required number

of votes cast in favour of the acquisition. Subsequently over 90% of the votes were

cast in favour of the acquisition and Altrad UK was able to proceed to purchase 100%

of the issued share capital of Cape plc the 90% trigger entitled Altrad to complete a

squeeze out of the minority who either did not consent or did not respond.

The subsequent acquisition of Sparrows

113. During 2021-2022 Altrad Group acquired 12 companies to add a further 1.5 billion

in turnover to the Altrad Group.

114. The Sparrows Group was one such acquisition the Sparrows Acquisition. It was

owned by a private equity fund with a small interest held by its management team.

The Sparrows Group services primarily offshore oil and gas installations providing

crane operators for lifting and rigging services as well as a wind services business.

115. The Sparrows Group is headquartered in Aberdeen and has subsidiaries in the US

Texas Middle East Africa and Asia-Pacific regions. The client base and geographic

spread is similar to the Altrad Groups though the services differ thus generating

synergies while also expanding our offering to clients.

116. I understand that the following entities which have purportedly been served with third

party proceedings in the Tibbs Claim as defined below the Sparrows

Defendants are based in the US

1 Hawk Bidco US Inc. Delaware registered file number 5208123.

2 Arranco US LLC Delaware registered file number 4521594.

3 Sparrows Offshore LLC Delaware registered file number 3680898.

117. However the only connection of the Sparrow Defendants to the Cape Group of

companies is that they are also owned by Altrad UK having been acquired by Altrad

UK in July 2022 as part of the Sparrows Acquisition.

118. As such there is not and never has been any other connection between these

companies and the Cape Group.
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119. With regard to Sparrows Offshore Group Ltd company number SC431036 other

than the fact that this company shares a registered office with another similarly named

company Sparrows Offshore Services Ltd which is under the ultimate ownership of

Altrad UK it has no links to Altrad UK or any other Altrad Group company and

according to Companies House appears to be in liquidation. I understand this

company was not included in the sale to Altrad UK.

120. The Sparrows Group LLC also has no links to Altrad UK or any
other Altrad Group

company.

G. THE CAPE GROUP TODAY

121. Some 7 years after the acquisition by Altrad UK the Cape Group is fully integrated

into the Altrad Groups global industrial services business.

CIHL

122. At the current time I am the sole director of CIHL which has its registered office at

6-7 Lyncastle Way Barleycastle Lane Appleton Warrington England WA4 4ST.

123. The Cape Group structure chart shows that RO-114

1 The immediate parent undertaking of CIHL is Cape Holdco Limited Cape

Holdco a company registered in England and Wales. In turn the parent of

Cape Holdco is Cape Industrial Services Group Limited CISG7 and the

parent of CISG is Cape UK Holdings Newco Limited CUKHN.

2 The ultimate parent undertaking and controlling party ofCII is AIA SAS.

124. The most recent annual report and financial statements for CIHL are for the year ended

31 August 2023. These show that RO-1119-1135

1 CIHL does not trade but has material investments in subsidiaries and

intercompany receivables from fellow subsidiary undertakings. RO-1121

2 The profit for the
year was 15.04 million. RO-1 126

This
entity owns Altrad Engineering Services Limited which in 2023 had a turnover of 32 million and Altrad

York Linings Limited which in 2023 had a turnover of 8.5 million.
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3 CIHL had shareholders funds of 149.39 million. RO-1128

4 CIHL paid a dividend of 15.904 million to its shareholders. RO-1 128

125. Further the annual report and financial statements for CISG and CUKHN for the
year

ended 31 August 2023 show that RO-1139 and RO-1154

1 CISG paid a dividend of 30 million to CUKHN.

2 CUKHN paid a dividend of 30 million to Cape plc.

126. CIHL holds 100% of the ordinary share capital of its principal subsidiaries. Its

principal investments include

1 Altrad Services Limited formerly Cape Industrial Services Limited. According

to its most recent accounts this company made profits of 25.039 million in the

year ended 31 August 2023 with shareholders funds of 34.841 million.RO-1173
and 1179

2 Altrad Environmental Onshore Services Limited. According to its most recent

accounts this company had revenues of 13.687 million in the year ended 31

August 2023 with shareholders funds of 8.743 million. RO-1203 and 1208

3 Altrad Environmental Offshore Services Limited. According to its most recent

accounts this company had turnover of 7.062 million in the year ended 31

August 2023 with shareholders funds of 5.597 million. RO-1223 and 1229

4 CCS. According to its most recent accounts this company made profits of

1.181 million in the year ended 31 August 2023 with shareholders funds of

12.378 million. RO-1241 and 1245

127. However along with these four active companies CIHL also directly owns a further

12 dormant subsidiaries which are referred to on the internal CIHL structure chart.

RO-115

128. The financial statements of CIHL and its active direct subsidiaries show that they are

going concerns with substantial turnover and profit
- and that substantial amounts of

dividends are being paid up to the corporate chain to the ultimate parent company.
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129. Accordingly CIHL has not dissolved or forfeited its charter.

Cape plc

130. At the current time the directors of Cape plc are me and Mr Walsh. The registered

office is at 47 Esplanade St Helier Jersey JEI OBD.

131. The most recent annual report and financial statements for Cape plc are for the
year

ended 31 August 2023. RO- 1252-1310 These show that

1 The Cape Group is principally engaged in the provision of critical industrial

services focused on the energy and natural resources sectors. RO-1254

2 For the relevant accounting year the Cape Group recorded revenue of 848.4

million as compared with 745.4 million the previous year and a profit of

62.6 million as compared to 42.1 million in the previous year. RO-1254

3 During the year the Cape Group paid a dividend of 30 million to its parent

Altrad UK as compared with 30 million in the previous year. RO-1254

4 In addition the Cape Group does not have external debt. At the time of the

Acquisition Altrad UK loaned Cape plc 160 million to pay its bank loans. This

is treated as an inter-company debt in relation to which the current balance is

160.6 million. RO-1295

132. The financial statements of Cape plc and its direct subsidiaries show that they are

going concerns with substantial turnover and
profit.

133. Accordingly Cape plc has not dissolved or forfeited its charter.

H. THE US PROCEEDINGS

134. I now address in detail the background and substance of the US Proceedings.

135. First at 141 to 207 below this section sets out the background to the Park Claim

and in particular the various iterations of the Summonses and Complaint the

Receivership Motion in the Park Claim the Receivership Order made in the Park

Claim the selection of Mr Protopapas as the Receiver and the steps taken by Mr

Protopapas as Receiver in the Park Claim.
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136. Second at 208 to 220 below this section outlines the background to the Tibbs

Claim and the Dismissal Agreement entered into by Mr Protopapas.

137. Thirdly at 221 to 242 below this section includes an analysis of the 3P Complaint

and the allegations it makes directly against Cape.

138. Fourthly at 243 to 289 below there then follows a detailed account of the motions

filed by the Third-Party Defendants the position taken by Mr Protopapas in respect

of those motions including in respect of the Receivership Order and his stance on its

terms scope
and effect the findings and orders of the South Carolina Court in this

regard and the appeals filed by the Third-Party Defendants.

139. Fifthly at 290 to 306 below this section sets out a detailed account of the motions

issued by Mr Protopapas against the various Third-Party Defendants. These include

disclosure/interrogatory requests and motions for adverse inferences.

140. Sixthly at 307 to 326 below this section addresses the position in terms of the

timetabling of the trial of the 3P Complaint the Motion to Remove brought by the

Third-Party Defendants to move the 3P Complaint to the Federal Court Mr

Protopapas Expedited Motion to Remand back to the South Carolina Court and the

order dated 13 August 2024 of the Federal Court remanding the 3P Complaint back

to the South Carolina Court which means that the trial of the 3P Complaint is now

expected to take place on 9 December 2024.

1 Background to the Park Claim

The Initial Park Claim

141. On 4 June 2021 a claim was brought in the South Carolina Court by Isabella Park

Ms Park under claim number 2021-CP-40-02727 in respect of personal injury

arising from alleged exposure to asbestos the Park Claim RO-1311-1380. Ms

Park died on 9 June 2021.

142. The Park Claim divided the defendants into amongst others

1 Premises Defendants who owned property and approved the use of

asbestos-containing
materials on their premises RO-1327-1328 1342
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2 Product Defendants who served directly or indirectly the market for their

asbestos and/or asbestos-containing products either through direct sales or

utilising established distribution channels with the expectation that their

products would be purchased or used within South Carolina. RO-1324-1342

143. The Park Claim claimed that

1 The defendants at paragraph 5 were corporations who purposefully availed

themselves of the privilege of doing business in the State of South Carolina and

whose substantial and/or systematic business in South Carolina exposed the

plaintiff to asbestos in South Carolina subjecting them to the jurisdiction of the

South Carolina Court pursuant to the South Carolina Long-Arm Statute and the

US Constitution. RO-1319

2 Each defendant at paragraph 10 was liable for damages stemming from its own

tortious conduct or the conduct of an alternate entity. RO-1320-1322

144. In addition the Park Claim included at paragraph 10 a claim against Cape plc on

the basis that Cape plc was an alternate entity as it was a successor in interest to the

Cape Asbestos Company. RO-1320-1321

145. Further it stated that Cape plc was a private limited company organised and existing

under the laws of the United Kingdom of Great Britain and Northern Ireland with its

principal place of business in England. However this is not correct.

146. Given that Cape plc is not a successor in interest to Cape Asbestos Company Ltd

as has subsequently been accepted by Mr Protopapas in the Opposition Memorandum

at 252 to 264 below the Park Claim against Cape plc was brought on a

misconceived basis.

147. Following Adams v Cape my understanding is that as a matter of English law the

English Court will not recognise any judgment made by the South Carolina Court as

Cape plc does not have the required minimum contacts with South Carolina for the

exercise of personal jurisdiction.

148. The initial Park Claim was not served on Cape plc. Cape plc did not respond to the

initial Park Claim.
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The First Amended Summons and Complaint

149. The Summons for the Park Claim was amended on 17 November 2021 the First

Amended Summons and Complaint RO-1381-1450 Ms Parks son Keith

amended the complaint appearing individually and as a representative to Ms Parks

estate Keith W. Park as the Personal Representative ofthe Estate ofIsabella Park

as the plaintiff together with Ms Park the Park Plaintiffs RO-1381-1450.

150. The First Amended Summons and Complaint added CIHL as a defendantRO-1381-1450.
It referred to CIHL as a private limited company organised and existing under

the laws of the United Kingdom of Great Britain and Northern Ireland with its

principal place of business in England RO-1398. It stated that CIHL was sued as a

Product Defendant RO-1398. It was alleged that CIHL was also an entity that was a

successor-in-interest to Cape Asbestos Company and that each of these entities was

a presently operating company organised under the laws of the UK with its principal

place of business in England. Further it said that the claims against CIHL arose out

of its business activities in the State of South Carolina RO-1398. However this is

not correct.

151. Again following Adams v Cape it is my understanding that as a matter of English

law the English Court should not recognise any judgment made by the South Carolina

Court as CIHL does not have the required minimum contacts with South Carolina for

the exercise of personal jurisdiction.

152. The Park Plaintiffs contended that the First Amended Summons and Complaint was

served on Cape plc and CIHL on 14 December 2021.8 This is disputed. Neither Cape

8 Rules 4 and 4.1 of the South Carolina Rules of Civil Procedure govern the service of
process for cases in South

Carolina state courts. RO-4801-4812 and RO-4813-4814 They require both the summons and complaint to be

served together and further require plaintiffs to file proof of service so the court can evaluate if it has jurisdiction

over a defendant 4b 4g 4.1c SCRCP. However the First Amended Summons and Complaint were not

served on Cape plc in Jersey as required for a company incorporated
in

Jersey.
The

position appears to be that

postal service of the First Amended Summons was sought to be made on Cape plc and CHIL at a UK address see

Mr Parks Notice of Filing dated 28 August 2023 RO-4815-4819. No mention was made of the accompanying

Complaint. In an affidavit dated 8 March 2022 RO-1454-1456 it was stated that the English process
server

mailed a copy of only the First Amended Summons and not also the First Amended Complaint to Cape plc
and

CIHL identifying both individually and as successors to Cape Asbestos Company Ltd. In any event as stated

above it was not served on Cape plc in Jersey.
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plc nor CIHL responded to the First Amended Summons and Complaint. RO-1451-

1472

The Second Amended Summons and Complaint

153. Before CIHLs deadline to respond to the First Amended Summons and Complaint it

was amended on 23 December 2021 the Second Amended Summons and

Complaint. The Second Amended Summons and Complaint added allegations and

defendants which did not relate to Cape. RO-1473-1543

154. The Second Amended Summons and Complaint was not served on either CIHL or

Cape plc as has subsequently been acknowledged on behalf of Mr Protopapas as

explained further at 263 below. Neither Cape plc nor CIHL responded to the Second

Amended Summons.

The Park Claim is fully resolved

155. By an order of the South Carolina Court dated 1 December 2021 it was ordered that

the trial of the Park Claim trial was to commence on 20 June 2022. RO-1544-1547

156. Prior to that in an email update to the Court on 3 June 2022 Counsel for the Park

Plaintiffs reported to the Court that the Park Claim was fully resolved. No more is

known as to the terms of
any

of the settlements in the Park Claim. RO-1552

157. Whatever the terms of the settlements in the Park Claim none involved Cape plc or

CIHL. Whilst the terms of the settlements in the Park Claim have not been disclosed

the use of the phrase fully resolved indicates that the total loss and damage claimed

by the Park Plaintiffs has been agreed and paid by the settling parties. Given that these

proceedings had been fully resolved perhaps unsurprisingly no trial commenced on

20 June 2022.

158. Subsequently it has been contended by Counsel on behalf of Mr Protopapas and not

the Park Plaintiffs that the email dated 3 June 2022 applied only to defendants who

had appeared in the litigation and were scheduled for trial see the Opposition

Memorandum dated 18 October 2023. RO-1567 It was stated that the docket
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reflected that the Park Plaintiffs had filed stipulations for dismissal for those appearing

defendants to effectuate their resolutions. It did not seek to expand upon how if the

Park Claim was fully resolved the claim against Cape plc and CIHL remained extant.

159. In any event no further steps have been taken by the Park Plaintiffs in the Park

Proceedings. No trial has been fixed in the Park Claim against Cape plc and CIHL.

No motion for default was filed against Cape plc and CIHL. Accordingly there is no

judgment of
any

kind made by the South Carolina Court against Cape plc or CIHL.

The Receivership Motion

160. Notwithstanding the above a full nine months after having informed the Court that

the Park Claim was fully resolved out of the blue on 6 March 2023 Counsel for the

Park Plaintiffs issued an interlocutory application in those proceedings styled as a

motion to appoint a receiver over

Cape plc and its subsidiaries affiliates successors as the successor in interest to

Cape Industries Ltd. f/k/a Cape Asbestos Company Ltd. Cape Asbestos and its

subsidiaries and global affiliates collectively Cape or the Company which

were and are private companies organized and existing under the laws of the United

Kingdom with its principal place of business in England. the Receivership

Motion. RO- 1594-1602

161. The Receivership Motion sought to appoint Mr Protopapas as the proposed receiver

of Cape plc.

162. In terms of the named entities over which the Receivership Motion sought to appoint

a receiver this was stated to be Cape plc. It was the only named entity. In the

Receivership Motion no named reference was made to CIHL.

163. As indicated above prior to the Receivership Motion the Park Plaintiffs had not

sought to enter a default judgment against Cape plc or enter judgment reflecting a

liquidated sum of damages due to the Park Plaintiffs based on establishing the facts

and loss. The Receivership Motion was interlocutory in proceedings against a named

company that had not been served.
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164. The Receivership Motion set out the following rationale for appointing Mr Protopapas

as the receiver over Cape plc in the Park Claim RO-1594-1595

Cape plc is the successor in interest to Cape Industries Ltd. f/k/a Cape

Asbestos Company Ltd. Cape Asbestos and its subsidiaries and global

affiliates collectively Cape or the Company which were and are private

companies organized and existing under the laws ofthe United Kingdom with

its principal place of business in England. At all times relevant Cape was

involved in all elements of the global asbestos industry but in particular mining

many thousands oftons ofraw asbestos f ber in South Africa and then selling it

to the most dominant manufacturers of asbestos-containing products in the

United States-substantial quantities of which were used in South Carolina.

Cape also concocted a scheme to avoid its legal responsibilities to persons

injured from using those end products because startlingly Cape deemed
itself

as having-in its own words-no moral responsibility to those end users. Rather

than defending its conduct in front ofjuries in the United States Cape decided

to simply accept default judgments in asbestos lawsuits and ultimately flee the

country knowing that nearly all the Companys assets were in jurisdictions

namely the U.K. South Africa and Lichtenstein where judgments in those

lawsuits could not be enforced. Although Cape stiff-armed its creditors in the

United States- namely workers exposed to asbestos mined by Cape-and

absconded to London and South Africa certain of its insurance assets

presumably remain. The appointment of a receiver to marshal Capes assets

and satisfy claims is therefore the appropriate remedy as explained below.

emphasis added.

165. In the Receivership Motion over Cape plc the Park Plaintiffs sought to rely amongst

other things on both 1 the establishment of the subsidiary NAAC in the US in 1954

and 2 the liquidation of NAAC on 31 January 1978 as being central to the
presence

of Cape plc within the jurisdiction of the South Carolina Court and as part of the

alleged scheme on the part of Cape plc to avoid its alleged legal responsibilities.

RO-1598

166. Further the Receivership Motion contended that Cape plc had initiated a longstanding

litigation strategy- starting in the 1970s - by which Cape its subsidiaries affiliates

successors and assigns had decided to simply accept default judgments in asbestos

lawsuits that could not be enforced. RO-1595 It claimed that the existing debts

of NAAC were paid with the remaining assets transferred to NAACs direct parent

company at the time Cape Industries Overseas Ltd a UK entity wholly owned by

Cape Industries Ltd which was the name of CIHL at that time RO-1598. It

contended that NAACs liquidation was central to Capes litigation-avoidance

strategy. RO-1598
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167. Specifically it was put as follows RO- 1597-1599

After the onset of asbestos-related product liability litigation in the 1970s

Cape became especially concerned with its own liability. Thus Cape Asbestos

went through tortured machinations to make it
appear

it was reducing oversight

over NAAC but in reality NAAC continued to operate as a mere division or

instrumentality under Capes domination and control.

In addition Cape began to engage
in a campaign of litigation avoidance by

refusing to accept process or appear in any proceedings in the United States

including failing to respond to the Second Amended Summons in this action as

properly served pursuant to Article 10 of the Hague Convention on March 8

2022 See Exhibit A. According to Cape executives this strategy was warranted

because they really cannot be said to have a moral responsibility to respond

to the suits and are simply victims of a US product liability
cult. Piercing

the Corporate Veil Cape Industries and Multinational Corporate Liabilityfor

a Toxic Hazard 1950-2004 Tweedale and Flynn Enterprise Society June

2007 Vol. 8 No. 2 pp.268-296 1977 letter from Capes counsel attached as Ex.

25.

Ultimately to avoid paying damages to workers whom were made sick or killed

by using its asbestos Cape resolved to liquidate NAAC effective January 31

1978. See e.g. Ex. 26 CAPEOO 1035 April 1978 letter noting liquidation and

requesting Cape Asbestos official to stop sending accounting memoranda to

former NAAC officials for safetys sake. Existing debts ofNAAC were paid

with remaining assets transferred upstream to NAACs direct parent company

at the time Cape Industries Overseas Ltd. a U.K. entity wholly owned by Cape

Industries Ltd.. See Ex. 27 CAPE000593 noting conveyance of assets.

NAACs liquidation was central to Capes litigation-avoidance strategy based

on legal advice that no British or South African court would enforce ajudgment

against a Cape entity if it never appeared again in the United States.

Yet Cape continued to contemplate schemes to facilitate the sale of asbestos to

U.S. customers while minimizing its product-liability risk. For example

Continental Products Corporation using the same physical address as NAAC

in Chicago Illinois was formed to act as a commission agent for the future

sales of asbestos from South Africa in the United States with South African

mines selling to a new Lichtenstein subsidiary called Associated Mines

Company which in turn sold asbestos to the United States under its own

invoices. Ex. 32 CAPE0003 86 see also Ex. 33 CAPE00053 1 announcement

of Continental Products Corporation as Agent to handle the North American

requirements for Amosite and Crocidolite asbestos fibre. The express

purpose of this corporate arrangement was to eliminate or reduce as much

as possible the exposure in the United States of South African mining

companies to lawsuits brought against it under theories of strict liability

concerning products liability on the sale ofasbestos in the United States. Ex.

34 CAPE000377 79.
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168. In terms of the proposed function of such a receiver the Park Plaintiffs stated in the

Receivership Motion that emphasis added RO-1599-1600

Asbestos claimants have been generally unsuccessful in recovering against

Cape entities except for a single. instance in which Cape contributed to the

settlement of certain asbestos claims brought in Texas. Indeed due to its

complex scheme to liquidate NAAC and not respond to litigation Cape left
its

creditors-namely the thousands ofpeople it exposed to asbestos-without any

meaningful entity to proceed against and apparently disposed of its United

States-based assets without regard to those creditors. Now apparently all that

potentially remains of Cape in the United States is its historical insurance

coverage.

Plaintiffs request that this Court appoint a receiver to marshal Capes assets

including insurance coverage and that the receiver be granted such further and

other powers as may be appropriate including but not limited to the

acceptance of service of claims retaining counsel making claims against

insurance policies that may exist and otherwise wholly administer all of the

assets and attendant business of Cape.

169. In other words the proposed focus ofthe Receivership Motion appeared to be directed

towards the marshalling of Capes assets including insurance coverage and the

administering those assets and the business of Cape plc.

170. By way of background I understand that the South Carolina Code - specifically the

provision dealing with the appointment of a receiver at S.C Code 15-65-10 RO-1603

- does not provide for the appointment of a receiver over a solvent foreign entity that

has no assets in the State of South Carolina and against which no judgment has been

entered in South Carolina.

171. Further I understand that the South Carolina Code does contain provisions

specifically in respect of the appointment of receivers which arise after judgment -

S.C. Code 15-65-102 or 15-65-103. RO-4823 In accordance with South Carolina

procedural requirements receiverships which arise after judgment are explicitly

granted the authority to pursue
derivative claims.9

172. Given that there is no judgment against Cape plc or CIHL the Park Plaintiffs were not

able to apply for a receivership under S.C. Code 15-65-102 or 15-65-103 and did

not seek to do so.

9 Rule 14a at RO-4820.
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173. Rather the Receivership Motion sought to rely on the following provisions of the

South Carolina Code for the appointment of a receiver RO-1600-1601

South Carolina Code 15-65-104 states that

A receiver may be appointed by a judge of the circuit court either in or out of

court .. 4 When a corporation has been dissolved is insolvent or in imminent

danger of insolvency or has forfeited its corporate rights and in like cases of

the property within this State offoreign corporations ...

It is undisputed that Cape through its complex scheme and 1978 liquidation of

its American subsidiary NAAC has intentionally fled the United States to avoid

its liabilities and obligations to its creditors and to the extent it ever properly

qualified itself
to do business in South Carolina has forfeited those rights. See

e.g.
Blacks Law Dictionary 11th ed. 2019 forfeiture loss of a right

privilege or property because of a crime breach of obligation or neglect of

duty Thus appointment of a receiver over Cape and its
affiliates

is

appropriate under subsection 4.

South Carolina Code 15-65-105 moreover states that

A receiver may be appointed by a judge of the circuit court either in or out of

court
.. 5 In such other cases as are provided by law or may be in accordance

with the
existing practice....

Section 15-65-105 reflects an old practice of equity and important

principle of law to correct injustice particularly when a debtor is trying to

defeat his creditors by an act or course ofconduct which indicatesmoralfraud-a
conscious intent to defeat delay or hinder his creditors in the collection of

their debts. Va.-Carolina Chem. Co. v. Hunter 66 S.E. 177 179 S.C. 1909.

Thus if a business disposes of large resources but leaves .. debts unpaid

while setting creditors at arms length by refusing ..
to take any interest in

the satisfaction of their claims then there is a prima facie case offraud

warranting appointment of a receiver. Id. at 180 citing Miller v. Hughes 12

S.E. 419 S.C. 1890. It is respectfully submitted that the appointment of a

receiver over Cape and its
affiliates

is appropriate under subsection 5 because

Cape engaged in an intentional scheme to defraud its creditors by refusing to

appear or accept service in the United States after being faced with substantial

asbestos-related liabilities.

Section 15-65-20 requires that notice ofthis application be provided to the party

to the action whose property is sought to be put in the hands of the receiver.

Plaintiffs concurrently herewith have provided copies of this motion to Cape

plc.

174. As stated in the provision the rationale for 15-65-104 is that a receivership order in

these circumstances can be made when a company 1 has been dissolved 2 is
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insolvent or in imminent danger of insolvency or 3 has forfeited its corporate rights

and in like cases of the property within this State of foreign corporations.

175. These are obviously limited and highly prescribed situations where a receiver is

required to conduct the affairs of the
company.

Neither Cape plc or CIHL have been

dissolved or are insolvent or are in imminent danger of insolvency and it is not

understood how this has been represented to the appointing court to be the case.

176. Further the basis on which it was contended that Cape plc or CIHL for that matter

had forfeited their corporate rights is far from clear. The Receivership Order appears

to be based on the allegation made in the Receivership Motion that Cape had

intentionally fled the United States to avoid its liabilities and obligations to its

creditors and to the extent it was ever properly qualified to do business in South

Carolina hadforfeited those rights. RO- 1600 However neither Cape plc or CIHL

are incorporated in the State of South Carolina nor have they ever operated in the

State of South Carolina and they have no assets there.10

177. In respect of 15-65-105 although neither Cape plc or CIHL have any debts in the

State of South Carolina and none were referred to in the Receivership Motion the

basis on which 15-65-105 was sought to be relied upon was that it reflected a

practice and important principle of law to correct injustice when a debtor is trying to

defeat his creditors by an act or course of conduct which indicates moral fraud - a

conscious intent to defeat delay or hinder his creditors in the collection of its debts.

178. In this regard the Receivership Motion stated that the appointment of a receiver over

Cape plc was appropriate because Cape plc had engaged in an intentional scheme to

defraud creditors by refusing to appear or accept service in the United States after

being faced with substantial asbestos-related liabilities. RO-1601 This is incorrect.

All that the Cape Group has sought to do is avail itself of the decision in Adams v

Cape which as set out in the Overview section has formed the bedrock upon which

they have conducted their business in the years since that decision.

10
In this regard it is to be noted that forfeiture of corporate rights is a specific term of art that refers to a

forfeiture action
resulting

in final forfeiture judgment by a South Carolina court pursuant to established South

Carolina law eg. SC Code. Ann. 39-3-20 RO-4822. There has been no final judgment of forfeiture. It is

also to be noted that no evidence was adduced in
support

of the Receivership Motion that Cape plc or CIHL is

dissolved is insolvent or in imminent danger of insolvency or that it has forfeited its corporate rights.
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179. In relation to service the Receivership Motion noted that 15-65-20 required that

notice of the application be provided to a party to the action whose property was

sought to be put in the hands of the receiver and that the Plaintiffs had provided copies

of the motion to Cape plc. RO-1601 At footnote 13 of the Receivership Motion it

was stated that the Park Plaintiffs had placed into the hands of DHL a copy of the

motion and its exhibits to the same address at which service was perfected in other

words to an address in England. This was not to the registered address of Cape plc

the entity over which the Receivership Motion stated the application related to and

which is based in Jersey.

The Receivership Order

180. On 16 March 2023 a receivership order was granted over Cape plc in favour of Mr

Protopapas by The Honourable Jean H. Toal Toal J the the Receivership

Order. RO-1604-1607 The Court granted the Receivership Motion without a

hearing. The draft order provided by Counsel for the Park Claimants was adopted in

full. There was no judgment setting out the reasons for the Receivership Order or

setting out its
scope.

181. On its face the Receivership Order stated that the Court found the application

meritorious under the applicable statute because Cape plc and its subsidiaries and

global affiliates collectively Cape or the Company have dissolved and Cape a

foreign corporation has forfeited its charter and has furtherfailed to answer this case

The South Carolina Code 15-65-20 RO-4823 provides that a company that is subject to a motion to appoint

a receiver is required to receive at least four days notice of the application for receiver appointment. Rule 5b1
SCRCP provides that RO-4824-4825 service by mail is complete upon mailing of all pleadings and papers

subsequent to service of the original summons and complaint. and there is no rule /requirement mandating proof

of service. In the Receivership Motion it was represented that Cape plc had failed to respond to the Second

Amended Summons in this action as properly served pursuant to Article 10 of the Hague Convention on March

8 2022. RO-1594-1602 This was incorrect. In fact the document filed by Mr Park did not refer to the service

of the Second Amended Summons on 8 March 2022 rather it referred to postal
service of the First Amended

Summons on 14 December 2022 as referred above. It therefore erroneously stated that a UK company named

Cape plc was served with the Second Amended Summons on 8 March 2022 when in fact there was no UK

company named Cape plc currently
in existence. Whilst proof of service is not required it is noted that the Park

Plaintiffs did not in fact adduce a proof of service or a delivery confirmation showing that the Receivership

Motion was served via DHL on CIHL. The Public Index for the Park Claim does not contain an indication that

Cape plc or any other entity potentially within the scope of Cape Industries Ltd f/k/a Cape Asbestos Company

Ltd and its subsidiaries and
global

affiliates was ever served with process or with notice of Mr Parks motion

to appoint a receiver.
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and therefore the Plaintiffs request for an expedited ruling on this motion is

appropriate and granted. RO-1604

182. In terms of which company/corporate entity the Receivership Order was granted over

it carried forward the same issues identified in respect of the Receivership Motion. In

particular

1 As can be clearly seen Cape plc is the only company identified by name in the

Receivership Order.

2 Even though CIHL had been named as a separate defendant the Receivership

Order did not refer to or state that it created a receivership over CIHL.

183. Accordingly the Receivership Order was made against Cape plc a Jersey company

that was first incorporated in 2011 which is not a successor to Cape Asbestos

Company Limited i.e. CIHL a UK company first incorporated in 1893.

184. As set out below it has subsequently been acknowledged by Mr Protopapas in his

Opposition Memorandum that Cape plc is not a successor to Cape Asbestos

Company Limited and that it is not the company against whom that claim can be

made. RO-1557-1593

185. The Receivership Order provided Mr Protopapas with a range of powers in his role as

receiver over Cape plc.

186. It granted the power and authority to fully administer all assets of Cape accept

service on behalf of Cape engage counsel on behalf of Cape and take any and all

steps necessary to protect the interests ofCape whatever they may be. RO- 1604

187. Further it provided that this was inclusive of but not limited to the right and

obligation to administer any insurance assets of Cape as well as any claims related to

the actions or failure to act of Capes insurance carriers. As set out below Cape does

not have any insurance in the US and has not had any for nearly 50 years.

188. The Receivership Order also confirmed in terms of the steps that Mr Protopapas was

required to take namely that
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the Court expects the Receiver to investigate the existence of all insurance coverages

potentially available to the company in receivership. The Receiver will provide

potential insurers with lists of work sites contractors and insurance brokers and

agents to facilitate the insurers searches for coverage specifically including

coverage provided to any related or subsidiary companies of the company in

receivership or any company for whom the company in receivership did work as an

additional insured under
coverage

written to another entity. The Court
expects

all

insurers to comply with subpoenas issued by this Court and its Receiver in effectuating

these thorough searches. RO- 1605-1606

189. The terms of the Receivership Order also provided Mr Protopapas with the following

rights authority and
powers

with respect to the property of Cape plc as the referenced

Respondent namely to RO-1605

1 collect all accounts receivable of Respondent and all rents due to the Respondent

from
any tenant

2 to change locks to all premises at which any property is situated

3 open any
mail addressed to the Respondent and addressed to any business

owned by the Respondent redirect the delivery of
any mail addressed to the

Respondent or any business of the Respondent so that the mail may come

directly to the receiver

4 endorse and cash all checks and negotiable instruments payable to Respondent

except pay
checks for current wages

5 hire a real estate broker to sell any real property and mineral interest belonging

to the Respondent

6 hire
any person or company to move and store the property of Respondent

7 to insure any property belonging to the Respondent but not the obligation

8 obtain from any financial institution bank credit union savings and loan or title

company credit bureau or any other third party any financial records belonging

to or pertaining to the Respondent

9 obtain from
any landlord building owner or building manager where the

Respondent or the Respondents business is a tenant copies of the Respondents

lease lease application credit application payment history and copies of
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Respondents checks for rent or other payments

10 hire any person or company necessary to accomplish any right or power under

this Order and

11 take all action
necessary to gain access to all storage facilities safety-deposit

boxes real property and leased premises wherein any property of Respondent

may be situated and to review and obtain copies of all documents related to

same.

190. In terms of whether the Receivership Order authorised Mr Protopapas to initiate

derivative third-party proceedings as noted above my understanding is that a receiver

appointed under SC Code 15-65-102 or 15-65-103 i.e. after judgment has the

express authority to pursue derivative claims. However no such provision is provided

for in respect of a receiver appointed under SC Code 15-65-104 or 15-65-105.

RO-1603

191. So whilst the Receivership Motion sought the appointment of a receiver for Cape for

all
purposes

it did not expressly seek permission to file a derivative third-party

complaint and the Receivership Order did not specifically authorise the Receiver to

initiate any such derivative third-party complaints. On its face the Receivership Order

expressly included an in this case limitation. RO-1604-1607

192. In terms of the territorial effect the Receivership Motion did not directly address

whether the Receivership Order should be limited in its effect to the State of Carolina

and the basis on which an all-encompassing order over all the assets and business

activities of Cape plc could be made. As set out below the stance subsequently taken

by Mr Protopapas in the Opposition Memorandum is that the Receivership Order does

have extra-territorial effect and is worldwide over all the assets and business activities

of the company covered by the Receivership Order.12 RO-1589

12
In this regard it is to be noted that the South Carolina

receivership
statute acknowledges an in-state-only

reach for receiverships SC Code Ann 15-65-104. SC Code 15-65-104 limits a South Carolina receivership

in like cases of the
property

within this State of
foreign corporations. R6-1603 Further it is the Commerce

Clause which gives Congress the power to regulate interstate and international commerce and so such remedies

are only available through the federal law and federal courts. The Receivership Motion did not address how such

an order can be squared with the principles of international comity given that it purports to interfere with thepre-existingexclusive jurisdiction of a foreign court in
respect of matters concerning the corporate status of a company

incorporated and operating in that jurisdiction. Further no mention was made in the Receivership Motion of the
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193. In addition the Court added a further order as follows RO-1606

The Court further orders that as the Receiver Court that the Receiver or Cape may

not be sued outside this Court without obtaining the Receivers consent or an order

ofthis Court prior to doing so.

194. Finally it is to be noted that the Receivership Order appointing Mr Protopapas made

no finding that the court had personal jurisdiction over Cape plc or any other entity.

195. The Claimants position is that the South Carolina Court did not have jurisdictional

competence as a matter of English private international law to appoint Mr Protopapas

as receiver over them or their assets and that he does not have legal authority to act

or purport to act on their behalf.

The Selection ofMr Protopapas as the Receiver

196. As stated above in the Receivership Motion the Park Plaintiffs Counsel proposed to

appoint Mr Protopapas as the receiver of Cape plc.

197. Mr Protopapas is a South Carolina based attorney with a firm named Rikard

Protopapas. I understand that he was previously a judges associate to Toal J.

According to his website biography his practice includes representing clients who

have suffered catastrophic personal injury in automobile and trucking accidents

insurance bad faith cases and complex insurance coverage issues.t
3

198. Given his background as a plaintiffs attorney representing personal injury clients Mr

Protopapas was arguably an unsuitable nominee for the Park Plaintiffs to act as the

receiver in this case.

199. However as set out below his subsequent conduct has demonstrated that this is

undoubtedly the case.

200. In this regard it is to be noted that Mr Protopapas has claimed that documents between

himself and plaintiffs counsel in these proceedings are protected by attorney-client

2006 Scheme of Arrangement and the
jurisdiction previously

exercised by the English Court over the assets of

the true successor in interest to Cape Asbestos Company Limited in 2006.

13
This is referred to in his CV at https//rple aglgroup.com/attomey/peter-protopapas/ RO-4826-4828
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common interest and work product privileges such is the proximity of the

relationship between the Park Plaintiffs and Mr Protopapas.14

201. Moreover it
appears

that Mr Protopapas is already a receiver over multiple corporate

entities involved in the asbestos
litigation

docket in South Carolina US. It is to be

noted that Mr Protopapas is also acting as a receiver over at least a further 2315

companies in addition to Cape plc in asbestos litigation cases having been appointed

by Toal J in all cases on the application of the same counsel who applied for the

receivership over Cape plc RO-1662-1663

202. Each of the above-mentioned receiverships have been ordered by Toal J the judge

presiding over both the Park Claim the Tibbs Claim as referred to below and the 3P

Complaint as referred to below

The Locke Lord Summons

203. On 12 April 2023 Mr Protopapas issued a third-party summons in the Park Claim as

the Receiver for Cape PLC against Locke Lord LLP the Locke Lord

Summons in its capacity as the former attorney for NAAC. RO-1666-1673

204. The summons stated that Mr Protopapas was the court-appointed officer of Cape plc

and its
affiliate

North American Asbestos Corporation who was tasked with

marshalling the assets of Cape and its affiliates and that Locke Lord LLP was an LLP

organised under the State of Delaware with its principal place of business in the State

of Texas. RO-1669-1670 It stated that pursuant to the Receivership Order Mr

Protopapas controlled the attorney-client privilege of Cape and its affiliates. Given

14
RO-1989. The same common interest

privilege
is asserted by Mr Protopapas as between himself and the Tibbs

Plaintiffs.

15 These are a Covil Corp. 2018-CP-40-04940 b Starr Davis Company Inc. 2019-CP-40-00076 c Starr

Davis Company of S.C. Inc. 2019-CP-40-00076 d Southern Insulation Inc. 2019-CP-40-00076 e Great

Barrier Insulation Co. 2020-CP-40-02692 f JL Insulation Inc. 2020-CP-40-01952 g Pipe Boiler

Insulation Inc. 2020-CP-40-01952 h Piedmont Insulation Inc. 2020-CP-40-004475 i Presnell Insulation

Co. Inc. 2020-CP-40-01364 j Flame Refractories Inc. 2021-CP-40-03484 k General Boiler Casing Co.

2021-CP-40-03484 1 General Boiler Casing Co. 2021-CP-40-03484 m Payne Keller Co.2021-CP-40-03484n United Construction Co. of Rome 2021-CP-40-03484 o Standard Insulation Co.2021-CP-40-03484p J.R. Deans Co. Inc. 2021-CP-40-03484 q HEFCO Inc. 2021-CP-40-03484 r Davis Mechanical

Contractors Inc. 2021 -CP-40-03484 s Heat Frost Insulation Co. 2021-CP-40-06190 t Whittaker Clark

Daniel Inc. 2022-CP-40-01265 u Beaty Investments Inc 2022-CP-40-01241 v Atlas Turner Co. Ltd.

2022-CP-40-03834 w Asbestos Co. Ltd. 2022-CP-40-03834.
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that the South Carolina Court is not competent to exercise jurisdiction over the

Claimants or their assets that summons was issued without authority.

205. The Locke Lord Summons related to an order seeking disclosure of files of NAAC

and financial records. It sought damages on the basis that Locke Lord LLP had

allegedly ignored Plaintiffs interests by refusing to provide him with his files and

thereby causing delay and increased costs. RO-1671

Current Status of the Park Claim

206. I understand that no further steps have been taken by Mr Protopapas in the Park Claim.

207. Further I understand that no additional substantive steps have been taken by the Park

Plaintiffs in the Park Claim against Cape plc.

2 Background to the Tibbs Claim

208. On 5 April 2023 a claim was brought in the South Carolina Court by John A. Tibbs

and Margaret B. Tibbs against various defendants under claim number2023-CP-40-01759
the Tibbs Claim the Tibbs Plaintiffs in respect of alleged personal

injury relating to the
exposure to asbestos. RO-1674-1769

209. Cape plc is a named defendant in the Tibbs Claim. CIHL is not named as a defendant

in the Tibbs Claim. RO-1675

210. Cape plc has not been served with the Tibbs Claim in Jersey. CIHL has also not been

served with the Tibbs Claim in the UK.

211. Further the Tibbs Plaintiffs have not issued a motion seeking to appoint Mr

Protopapas as the receiver over Cape plc or CIHL. Also no application for judgment

has been made against Cape plc or CIHL in the Tibbs Claim.

212. Despite this

1 Mr Protopapas has purported to act as a receiver of Cape plc in the Tibbs

Claim.

2 As such he has taken no steps to defend that claim other than on 29 June 2023

filing an Answer of Cape plc that included only a general denial of the Tibbs
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Claim to the extent not inconsistent with the allegations of its Third Party

defences and a reservation of all affirmative defences. RO-1770-1773

The Dismissal Agreement

213. In respect of the Tibbs Claim the current position is that by an agreement dated 12

June 2023 Mr Protopapas and the Tibbs Plaintiffs have agreed to dismiss the Tibbs

Claim against Cape plc the Dismissal Agreement.

214. The Dismissal Agreement was first referred to at a pre-trial hearing on 10 April 2024

in the Tibbs Claim where it was disclosed by Counsel acting on behalf of the Tibbs

Plaintiffs that Cape plc or CIHL was not included among the remaining defendants

because it was subject to an agreement having been reached with the Tibbs Plaintiffs

RO-1806 lines 16 and 17. This followed on from an email dated 8 April 2024 from

Counsel acting on behalf of the Tibbs Plaintiffs to the South Carolina Court in which

it was expressly stated that the remaining defendants in the Tibbs Claim are simply

Asbestos Company Ltd ACL. RO-1965

215. More recently in a notice of removal application dated 28 June 2024 referred to in

more detail below made by Anglo American to remove the 3P Complaint defined

below from the State Court to the Federal Court Anglo-American referred to and

attached a sealed copy of the Dismissal Agreement over which Mr Protopapas was

claiming confidentiality. RO-1971 footnote 216 It stated at paragraph 8 that

Pursuant to the DismissalAgreement Plaintjagreed to toll the statute of limitations

on the Tibbs plaintiffs claims against Cape plc in exchange for the Tibbs plaintiffs

agreement to dismiss their claims against Cape plc and at paragraph 9 it stated that

the Dismissal Agreement demonstrates that at the time Plaintiff filed this lawsuit

against the defendants on June 30 2023 there was no active dispute between Plaintiff

and the Tibbs plaintiffs. RO-1970

216. In other words the Tibbs Plaintiffs and Mr Protopapas appear to have reached an

agreement which compromises the Tibbs Claim and at the same time have agreed to

toll the statute of limitations if a further claim were to be brought. It is assumed that

16 As it is alleged that the Dismissal Agreement is confidential and has been filed under seal pursuant to a

confidentiality
order entered by the court in South Carolina it is not exhibited to this witness statement.
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this may have been designed to preserve
the position so that if a new claim were

subsequently brought it would not be barred by virtue of the statute of limitations.

217. However this is put even if Mr Protopapas had any authority which I do not believe

to be the case the logic behind the Dismissal Agreement is that it involves the

compromise of those proceedings and there is no longer any lis between the parties

and on that basis they have agreed that the Tibbs Claim against Cape plc is to be

dismissed.

218. It is also noteworthy that Mr Protopapas has claimed that the Dismissal Agreement is

subject to common interest privilege RO-1980-1992 in circumstances where he is

purporting to act on behalf of Cape at arms length from the Tibbs Plaintiffs. It is not

understood how any common interest privilege could arise in these circumstances if

that indeed were the case.

219. Notwithstanding the Dismissal Agreement Mr Protopapas has not accepted that the

Tibbs Claim is no longer extant and to be dismissed and this position has now been

confirmed in the Remand Order referred to below at 321. Instead he has been

purporting to take the steps set out below on behalf of Cape plc.

220. As a matter of English law it is my understanding that the steps being taken by Mr

Protopapas are not steps taken by an authorised agent of Cape plc or CI-IL.

3 The 3P Complaint in the Tibbs Claim

221. Despite the Dismissal Agreement on 30 June 2023 Mr Protopapas has taken it upon

himself to issue third party proceedings in the name of and on behalf of Cape plc

against a variety of defendants the 3P Complaint. RO-1993-2059

222. At paragraph I of the 3P Complaint it stated that it was brought by Cape pie

appearing by and through its duly appointed Receiver. RO-2001 It stated that on

17 March 2023 the Court appointed Mr Protopapas as the Receiver to undertake

actions to administer all assets on behalf of Cape pie. RO-2002

223. As set out above Mr Protopapas had no authority to issue the 3P Complaint on behalf

of Cape plc.
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224. Further

1 As the Receiver of Cape Mr Protopapas has a duty to act on behalf of the

companies of which he is the receiver and in their interests - and not the interests

of third parties.

2 The 3P Complaint involves making highly contentious allegations directly

against Cape that are plainly contrary to the best interests of Cape for the reasons

set out below.

225. The 3P Complaint was stated to be brought by Cape plc individually and as

successor in interest to Cape Asbestos Company Limited by and through its duly

appointed Receiver Peter D. Protopapas against various third party defendants the

Third-Party Defendants17 including but not limited to i Mohed Altrad ii Altrad

Investment Authority SAS iii Altrad UK Ltd iv Cape UK Holdings Newco Ltd v

Cape Industrial Services Group Ltd vi Cape Holdco Ltd vii Altrad Services Ltd

viii Hawk Bidco US Inc ix ArranCo US LLC x Sparrows Offshore LLC.RO-1995-1996
226. The 3P Complaint categorised the Third-Party Defendants into 3

groups 1 the

Altrad Third-Party Defendants 2 the Oppenheimer Third-Party Defendants and 3
the Charter Third-Party Defendants. RO-2047-2048 and RO-2050

227. As for the Altrad Third-Party Defendants these are stated to be

1 Cape subsidiaries or affiliates based in the UK namely Cape Holdco Ltd Cape

UK Holdings Newco Ltd Cape Industrial Services Group Ltd and Altrad

Services Ltd f/k/a Cape Industrial Services Ltd.

2 Cape owners based in the UK and France namely AIA SAS Altrad UK and the

majority shareholder and founder of the Altrad Group Mohed Altrad.

3 Cape affiliates in the US namely Hawk Bidco US Inc Arranco US LLC

Sparrows Offshore LLC - which are owned18 by Altrad UK the Sparrow

17
There are in total more than 100 Third-Party Defendants named in the 3P Complaint.

$ The 3P Complaint also names The Sparrows Group LLC and Sparrows Offshore Group Ltd as defendants.

Neither of these companies have any links to the Altrad Group and according to Companies House the second

of them is in liquidation.
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Third-Party Defendants. RO-2047

228. The 3P Complaint alleges at paragraph 119 that each of these entities are either

successors-in-interest to Cape and its subsidiaries and affiliated entities or

beneficiaries from - and continuing participants in - Capes liability
avoidance

scheme. RO-2047

229. As for the Oppenheimer Third-Party Defendants they include Anglo American De

Beers PLC De Beers Centenary AG De Beers Consolidated Mines Ltd n/k/a De

Beers Consolidated Mines Proprietary Ltd and De Beers UK Ltd. RO-2048

230. As for the Charter Third-Party Defendants they include Charter its subsidiary Central

Mining and ESAB the parent company and alleged successor in interest to Charter

and Central Mining. RO-2050

231. As against each of the Third-Party Defendants it is alleged that they have facilitated

caused or directed Capes US-based asbestos sales and
liability

avoidance scheme or

otherwise acted as successors in interest to or beneficiaries of entities involved in that

scheme.

232. In the Introductory Statement to the 3P Complaint it is stated that RO-2002

This lawsuit seeks to finally hold accountable three groups of Third-Party

Defendants in including their predecessors in interest who are responsible for

the sale and use of asbestos or asbestos-containing products throughout the

United States including in South Carolina and which caused or materially

contributed to thousands ofdeaths from mesothelioma or other asbestos-related

disease and billions ofdollars ofpast present and calculable future damages.

For decades certain of these Third Party Defendants created sham transactions

to feign exits of the asbestos industry in the United States leaving shells and an

absence of insurance coverage to account for their massive liability exposure.

And also for decades they hid behind or within byzantine collectives oflimited

liability
and other holding companies internationally avoiding responsibility

while continuing to reap the profits from the sales of asbestos and

asbestos-containing
products throughout the United States including South Carolina. In

sum these three groups have wreaked havoc in the United States padded their

already massive coffers with blood money on top of blood money and amused

themselves with the supposed ingenuity of their scheme to avoid any

responsibility. This lawsuit begins their reckoning.

233. Amongst other things despite the 3P Complaint purportedly having been issued by

Mr Protopapas the 3P Complaint makes a number of highly contentious assertions
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directed against Cape itself. These include the following assertions which are

admissions by Cape and which now form part of the court record namely that

1 Capes historic operations involved a complex scheme to sell millions and

millions of dollars of asbestos - knowing with certainty that it would kill and

maim tens of thousands of Americans - while at the same time developing and

executing a ploy to escape any legal or financial responsibility to the people

harmed by intentionally depleting its US-based subsidiary of attachable assets

paragraph 41. RO-2010

2 Cape and its affiliated domestic and foreign entities got extraordinarily wealthy

off the suffering and deaths of tens of thousands and then cheated the system

to escape responsibility for its and their tortious misconduct paragraph 41.

RO-2010

3 Cape established NAAC in 1953 and designed NAAC to operate as Capes

wholly controlled instrument for the
purpose

of expediting and facilitating the

movement of asbestos from South African mines into the US paragraphs 70

72. RO-2027-2028

4 At the direction of the amalgamated Cape/Oppenheimer network Cape and

NAAC implemented a conscious pattern of product distribution of asbestos

nationally resulting in NAAC selling asbestos to customers in the US paragraph

75. RO-2029

5 NAACs operations and decision-making were dominated by Cape and its

owners with NAAC not permitted to borrow money without Capes approval

and being forced to pay dividends to Cape thereby depleting the assets

reachable by NAACs creditors in the US paragraph 79. RO-2031

6 Capes products caused individuals including residents of South Carolina to

be exposed to asbestos and suffer bodily injury which has resulted in myriad

suits against Cape Asbestos Suits including the Tibbs Claim paragraph 74.

RO-2029

7 Because of Capes domination of NAAC and as part of the liability-avoidance
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scheme Cape directed NAAC to buy wholly inadequate insurance
coverage to

address its massive future products-liability exposure paragraph 80.RO-2031-2032
8 Cape led efforts in the US and internationally to hide the risks of asbestos

paragraphs 81-88. RO-2032-2035

9 Cape and its affiliated entities undertook numerous actions in a deliberate effort

to escape responsibility for the harm caused by Capes asbestos products

paragraphs 89-93 RO-2036-2038

10 Cape liquidated NAAC siphoning any remaining assets out of the US to Cape

Industries Overseas Ltd in an effort to reduce the assets available to creditors

but at the same time Cape contemplated ways to continue the flow of asbestos

to US customers and asbestos profits out of the US paragraphs 94-98.RO-2038-2040
11 Although Cape had entered into certain agreements to address bodily harm

caused including the 2006 Scheme of Arrangement with former employees in

the UK Cape had done nothing about its massive unpaid responsibility for the

death and illness caused by its asbestos products in South Carolina and

elsewhere in the US paragraph 114. RO-2046

234. By their
very nature these assertions involve wide ranging claims against Cape. They

also purport to constitute admissions on behalf of Cape and are clearly against Capes

interests. They are designed to
open up

the prospect of expanding and maximising the

liability of Cape to third parties. Further as a result of the order of Toal J dated 23

May 2024 referred to at 305 these assertions have now been deemed to be true.

235. This is also clear in terms from the remedies sought against the Third-Party

Defendants in the 3P Complaint. The claims are for an indeterminate amount to

potentially be made available for potential claimants under the following causes of

action namely

1 Unjust enrichment - as to which it is said that it would be inequitable for the

Third-Party Defendants to retain
any

benefit from Cape as a result of the liability
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avoidance scheme without paying the Receiver for its value and that the proper

and appropriate remedy under the circumstances is for the Court to exercise its

equitable power and authority to require the Third-Party Defendants to return

funds that have been wrongfully diverted paragraphs 125-130.RO-2051-2052
2 Constructive trust - as to which it is contended that the Third-Party Defendants

have taken possession of property
- cash and assets - which they should not

have taken through the wrongful acts alleged and that the funds they or

predecessors in interest have wrongfully diverted should have remained

available to bodily-injury claimants in the US including in South Carolina

paragraphs 131-136. RO-2052-2053

3 Alter ego and veil-piercing liability - that in furtherance of the ends of justice

the South Carolina Court may exercise personal jurisdiction over theThird-Party
Defendants and impose liability on them for the acts of Cape plc which

the Third-Party Defendants are said to be responsible for having dominated

controlled facilitated or benefitted from Capes successful asbestos business

and liability-avoidance scheme and that the proper and appropriate remedy is

for the Court to declare the Third-Party Defendants are alter egos of Cape and

thereby liable to Cape and/or the Receiver for asbestos suits paragraphs137-141.
RO-2053-2056

236. It is therefore self-evident that the 3P Complaint does not seek to protect the company

over which Mr Protopapas has purportedly been given authority but to generate

liability for that company and to obtain an advisory opinion on alter ego and veil

piercing liability against Third-Party Defendants when no asbestos exposure liability

against any Cape entity has been adjudicated in any South Carolina court.

237. It is also self-evident that in substance the 3P Complaint amounts to a proxy
claim for

the benefit of potential asbestos plaintiffs in the US. It seeks to turn Cape into a

corporate vehicle which - having been sued in South Carolina for the benefit of

asbestos plaintiffs and in circumstances where there has been no finding of
liability

against Cape plc or CIHL in the Tibbs Claim - can then be used to sue its own
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affiliates/parents for the benefit of the Tibbs Plaintiffs and other future asbestos

plaintiffs.

238. Further this is occurring in the State of South Carolina which is a state where Cape

plc and CIHL are not incorporated do not conduct business and have no assets. It is

patently not litigation which is in the best interests of Cape and cannot indeed does

not remotely purport to be so.

239. In reality the 3P Complaint demonstrates that Mr Protopapas is acting against Cape -

a company that he is required to protect
- and contrary to its best interests.

240. Appended to the 3P Complaint in the Tibbs Claim were a number of discovery and

interrogatory requests including

1 Interrogatories in relation to ownership of the various third-party defendants

their insurance policies and documents prepared for their defence andRO-2130
RO-2244 and RO-2357

2 Wide-ranging requests for document production including 81 different

document types. These requests are very broad in scope most of which are

either without date limit or if limited extend to the documents that have existed

since the formation of the relevant defendant. RO-2140 RO-2254 andRO-2367
241. Mr Protopapas had no authority from Cape pic or CIHL to make such applications.

242. The Altrad Third-Party Defendants and the Sparrows Third-Party Defendants did not

file any separate service acknowledgments. Instead each responded within the

deadline for responding from service with preliminary motions to dismiss in lieu of

responding including challenging personal jurisdiction and the propriety of the

receivership. No contest as to service was made by the Sparrows Third-Party

Defendants. It should be noted that all submissions were filed subject to a reservation

as to jurisdiction. No response was submitted for Altrad UK or indeed any of the Cape

entities.

4 The Motions made by the Altrad Third-Party Defendants and the SparrowsThird-Party
Defendants
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243. The following paragraphs set out a number of motions objections and appeals that

have been filed by the Altrad Third-Party Defendants and the Sparrows Third-Party

Defendants.19

244. On 21 August 2023 the Sparrows Third-Party Defendants filed

1 A Motion to dismiss the 3P Complaint for lack of personal jurisdiction and to

request a stay of discovery submitted with associated affidavits.RO-2400-2410
2 A Motion to dismiss the 3P Complaint pursuant to Rules 12b1 and 12b6

of the South Carolina Rules of Civil Procedure and an alternative Motion to

obtain a more definite statement and to strike out or sever the 3P Complaint

pursuant to Rules 12e and 14 of the South Carolina Rules of Civil Procedure

RO-2411-2436 and

3 A Motion to dismiss Mr Protopapas receivership over Cape plc.RO-2437-2457
245. On 1 September 2023 the Altrad Third-Party Defendants filed

1 A Motion to request that RO-2461 2468 2482

1 The Court dismiss the claim for lack of subject matter jurisdiction

pursuant to Rule 12b1 of the South Carolina Rules of Civil Procedure

2 The Court dismiss the claim for failure to state a claim pursuant to Rule

12b6 of the South Carolina Rules of Civil Procedure and/or

3 In the alternative the Court strike out or sever the claim under Rule 14 of

the South Carolina Rules of Civil Procedure or compel the plaintiff to

provide a more definite statement under Rule 12 of the South Carolina

Rules of Civil Procedure.

2 A Motion and associated affidavits to RO-2487-2502

19 A series of similar motions that were also made by the Oppenheimer Third-Party Defendants are not set out

given the volume of further detail this would entail.
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1 Submit that Mr Protopapas third
party complaint should be dismissed

pursuant to Rule 12b2 of the South Carolina Rules of Civil Procedure

on the grounds that the Court lacked personal jurisdiction and

2 Seek an order pursuant to Rule 26c of the South Carolina Rules of Civil

Procedure to stay discovery pending resolution of this Motion.

3 A Motion to dissolve Mr Protopapas receivership over Cape plc.20RO-2503-2531
246. On 5 September 2023 the Sparrows Third-Party Defendants filed a Motion to obtain

a protective order and to dissolve Mr Protopapas receivership over Cape plc.RO-2532-2535The Motion requested that the Court should enter an Order

1 Dissolving Mr Protopapas receivership over Cape plc and dismissing the

Sparrows Third-Party Defendants from the 3P Complaint

2 Striking out the relevant discovery requests

3 Quashing and denying the 30b6 deposition notices and

4 Ruling that the Sparrows Third-Party Defendants have no obligations to respond

to the relevant discovery requests or the 30b6 deposition notices.RO-2534-2535
247. On 20 September 2023 the Altrad Third-Party Defendants filed a Motion for a

protective order and to dissolve Mr Protopapas receivership over Cape plc.RO-2536-2539
248. On 18 October 2023 Mr Protopapas filed with the Court

1 An omnibus opposition to the Motions for a stay of discovery and for a

protective order brought by a number of the third-party defendants to the 3P

Complaint. RO-2540-2547

2 An omnibus opposition to the Motions to dismiss the Tibbs Claim for lack of

20
In summary the Motion was sought on the basis of the following arguments 1 the factual grounds presented

to the Court for appointing Mr Protopapas were false 2 the Receivership Order was void as a matter of US

constitutional law and 3 bad-faith conduct should void Mr Protopapas receivership.
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personal jurisdiction which concluded that the Court should deny the relevant

third-party defendants Motions to dismiss on personal jurisdiction grounds.

RO-2548-2599

3 An omnibus opposition to certain Third-Party Defendants Motions to dismiss

under Rules 12b1 and 12b6 of the South Carolina Rules of Civil

Procedure and alternatively for a more definite statement and to strike out or

sever the claim under Rules 12e and 14. This opposition concluded that the

Court should deny the Altrad Third-Party Defendants the Sparrows Third-Party

Defendants and the Charter Third-Party Defendants Motions to dismiss under

Rules 12b1 and 12b6 of the South Carolina Rules of Civil Procedure.

RO-2608 and RO-2632

4 An omnibus opposition to certain third-party defendants Motions to dissolve

brought by the Altrad Third-Party Defendants the Sparrows Third-Party

Defendants and the Charter Third-Party Defendants which concluded that the

Court should deny the Motions to dissolve. RO-1557-1593

249. On 23 October 2023 the Altrad Third-Party Defendants filed a reply in support of

their Motion to dismiss the 3P Complaint for lack of personal jurisdiction and for a

stay of discovery. RO-2635-2656

250. On 23 October 2023 the Sparrows Third-Party Defendants filed a reply in support of

the Motion to dismiss the 3P Complaint on the basis of a lack of personal jurisdiction

and to stay discovery on similar terms to the Altrad Third-Party Defendants.RO-2657-2676
On 23 October 2023 the Altrad Third-Party Defendants also filed a reply

in support of their Motion to dismiss the 3P Complaint pursuant to Rules 12b1 and

12b6 of the South Carolina Rules of Civil Procedure their alternative Motion for

a more definite statement and to strike out or sever the claim pursuant to Rules 12e

and 14 of the South Carolina Rules of Civil Procedure. RO-2677-2687

251. Also on 23 October 2023 the Sparrows Third-Party Defendants filed with the Court

1 A Memorandum in support of a Motion to dismiss pursuant to Rules 12b1

and 12b6 of the South Carolina Rules of Civil Procedure and an alternative

Motion for a more definite statement and to strike out or sever pursuant to Rules
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12e and 14 of the South Carolina Rules of Civil Procedure. RO-2688-2700

The Memorandum requested that all claims asserted against any of the Sparrows

Defendants be dismissed for lack of subject matter jurisdiction and failure to

state a claim RO-2699 and

2 A reply in support of the Motion to dissolve Mr Protopapas receivership over

Cape plc and the Motion for a protective order. RO-2701-2717

The Stated Position of the Receiver

252. The Opposition Memorandum contended that the Receivership Order was not just

confined to the Park Claim. In respect of the Appointment Order the position taken

by Mr Protopapas was that RO-1557-1593

1 The Receivership Order describes the powers and duties of the receiver or

custodian in its appointing order such as suing and defending in his own

name as receiver of the corporation in all courts of this State. RO-1586

2 He was appointed pursuant to the South Carolina Law with the power and

authority to fully administer all assets of Cape accept service on behalf of

Cape engage counsel on behalf of Cape and take any all steps necessary to

protect the interests ofCape whatever they may be. RO-1586

253. It was also contended that the appointment in the Park Claim was sufficient to deputise

Mr Protopapas as the receiver for any and all future asbestos lawsuits in which Cape

plc was named as a party
- including the Tibbs Claim. It stated that RO-1557-1593

1 The Appointment Order made clear that the Receiver acts to marshal assets on

behalf of all creditors against Cape. RO-1585

2 The Park and Tibbs Lawsuits are similar because those plaintiffs - like tens of

thousands of Americans including citizens of South Carolina - have been

harmed by Capes decades-long asbestos business and liability-avoidance

scheme and that In addition the Receivers ability to successfully marshal

assets will directly inure to the benefit of the Park Plaintiffs which allege

uncompensated harmfrom Capes conduct. RO-1585
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254. Whilst Mr Protopapas did accept that Cape plc was neither dissolved nor insolvent he

maintained that the South Carolina Code 15-65-104 may still be applicable because

Cape plc had forfeited its corporate rights. RO-1580 That contention was again

based on the bare allegations in the 3P Complaint and involves making allegations

against a foreign company that does not have a presence
in South Carolina and has

not been subject to any forfeiture procedure and final order in the State of South

Carolina.21

255. In respect of 15-65-105 Mr Protopapas stated that a receivership can be created

to correct injustice when a creditor is being prevented from collecting a debt

owed. Mr Protopapas reiterated that the right to have a receiver appointed is an

ancient one with courts sitting in equity appointing receivers to ensure a fair

result22. RO-1580-1581 and RO-1586

256. Again the uncontested point here is that in this case there is no judgment debt.

257. As to whether there was any
territorial jurisdictional limit on the Receivership Order

Mr Protopapas rejected the notion that there was or should be
any

territorial

jurisdictional limit on the authority of the Receiver. RO- 1586 In so doing he referred

21
In the Opposition Memorandum it was stated that Cape had forfeited its

corporate rights
based on its complex

scheme and 1978
liquidation of its American subsidiary NAAC by which it intentionally fled the United States to

avoid its liabilities and obligations to its creditors which amounted to a crime breach of obligation or neglect

of duty that caused forfeiture of its
corporate rights Appointment Motion at 6. RO-1580

22
The Opposition Memorandum claimed that this was justified

because of Capes long running intentional

scheme to defraud its tort creditors by refusing to appear in the United States including South Carolina and that

this reflected an old practice of equity and important principle of law to correct injustice
and this was

applicable to Cape given its efforts to
defeat its creditors by an act or course of conduct which indicates moral

fraud - a conscious intention to defeat delay or hinder his creditors in the collection of his debts. It contended

that Cape set its numerous tort creditors including the Park Plaintiffs at arms length by refusing ....t take any

interest in the satisfaction of their claims there was a prima facie case ....warrantin the appointment of a

receiver. RO-1580-1581 The Opposition Memorandum further contended that given Capes default in the Park

Lawsuit was part of a longstanding practice by the company the Appointment Order met the strictures of South

Carolina law and
provides a compelling need for a receivership RO-1581 It stated that any contention that Cape

lacked assets in South Carolina apart from its insurance and legal claims was part
of Capes scheme to defeat

tort creditors -
thereby demonstrating the

necessity
of the Receivership and allowing the Third-Party action to

continue RO-1582. In respect of the Receivership Order it stated that no finding
of

personal jurisdiction was

needed. It is stated that
personal jurisdiction was self-evident given Capes large-scale export of asbestos to the

US over decades knowing that it would injure tens of thousands of people including in South Carolina Third

Party Complaint at
para 75. It stated that the applicable long arm statute was easily met by the conduct alleged

in the Appointment Motion. Specifically it claimed that the Court had
jurisdiction over Cape as a person who

acted directly or by agent as to a cause of action arising from Capes 1 causing tortious injury or death in this

state by act or omission outside this State and by regularly .. engaging in a persistent course of conduct or

deriving substantial revenue from goods used or consumed or services rendered in this State and/or 2
production manufacture or distribution of goods with the reasonable expectation

that those goods are to be

used or consumed in this State and are so consumed. SC Code 36-2-8034 8. RO-1583
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to Rule 66 SCRCP concerning the Powers of Receiver which provides that in

addition to the powers conferred by law every receiver of the property and effects of

a debtor shall unless restricted by order of the court have general power and

authority to sue for and collect the debts demands and rents belonging to the debtor

and .. may also sue .. in the name of the debtor where it is necessary or proper for

him to do so. RO-1587 and RO-2718

258. As to whether a pre judgment order - without any identifiable property in South

Carolina - violated the principles of international comity it was stated that the

Receivership Order did not violate principles of international comity and that such an

argument was unsupported. RO-1587-1588

259. In respect of the Cape Scheme Mr Protopapas noted that this only applied to the UK

asbestos-related claims and stated that there was no factual or legal basis to find that

a UK court could completely override the South Carolina Court because the former

somehow has exclusive jurisdiction over Capes massive unpaid responsibility for

the death and illness caused by its asbestos products in South Carolina and elsewhere

in the United States. RO-1588

260. Further it was stated that no legal or factual foundation was provided for the argument

that the receivership interferes with the pre-existing exclusive jurisdiction of the

Jersey courts to exercise oversight and management over the internal affairs of a

Jersey company and that the creation of a holding company in...Jersey...did

not... somehow absolve Cape of liability to people injured by Cape asbestos in the US

over many decades and that it did not deprive the Court ofauthority to create a

receivership for the purpose of addressing that unanswered
liability

in the US.23

RO-1588-1589

261. Further it denied that the receivership violated the US Constitution and that the

Appointment Order violated the Dormant Commerce Clause the Foreign Commerce

Clause the Taking Clause the Due Process Clause the Excessive Fines Clause the

23
In this regard it is to be noted that in Adams v Cape the Court of Appeal found that the companies that exported

were South African and that the only agent was NAAC - which was the agent of South African companies and

not Cape plc.
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Equal Protection Clause and the Supremacy Clause of the US Constitution. The

Opposition Memorandum stated that the complaint about the receivership purportedly

having an unlawful extraterritorial effect erroneously asserted that Cape had

nothing to do with South Carolina which ignored the widespread harm caused by

Capes products in South Carolina and elsewhere in the US and the power of the

receivership to marshal assets such as by asserting valuable claims for the benefit of

creditors. RO-1589

262. In this regard Mr Protopapas rejected that the receivership involved 1 seeking to

have manufactured liabilities passed on to third parties 2 acting beyond its

authority with incurable conflicts of interest 3 violating the Appointment Order by

not taking any and all
steps necessary to protect

the interests of Cape and that the

filing
of the Third-Party Complaint constituted badfaith and outrageous conduct.

RO-1590 In this regard it was stated by Mr Protopapas that

1 If Cape had responded to the Park Claim then it could have offered its own

defended and contested liability for the disease and death of Ms Park but it did

not and it has not responded subsequently.

2 It was Capes decades-long profitmaking while knowing and hiding the health

risks which was truly outrageous paragraphs 51-105 of the 3P Complaint.

3 Mr Protopapas was seeking basic accountability for Capes conduct - a

reckoning that was long overdue. RO-1590-1591

263. In relation to the issues pertaining to which entity the Receivership Order covered and

the service issues Mr Protopapas expressly/impliedly acknowledged in the Opposition

Memorandum Opp that

1 Cape plc was not the same entity as CIHL. RO-1566

2 Cape plc was never served with
any pleading or the motion to appoint the

receiver in Park. RO-1573

3 Neither the motion to appoint the Receiver nor the order appointing the Receiver

made any reference to CIHL and never used the n/k/a acronym. RO-1583
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4 The Second Amended Summons in the Park Claim i.e. the actual operative

pleading was not served on either Cape plc or CIHL. RO-1567

5 There was no proof that
any complaint had been included in any mailing to

CIHL. RO-1575

6 The Second Amended Summons in the Park Claim was served before the

responsive pleading deadline for the First Amended Summons expired which

would mean that Cape plc and CIHL could not be deemed in default of the

superseded First Amended Summons. RO-1567

7 CIHL was allegedly served by DHL with a motion to appoint a receiver that did

not reference CIHL at all and purported to seek appointment over Cape plc.

RO-1578

8 There was no proof that anything was ever served on Cape plc and Mr

Protopapas stated that the entity on whose behalf he purported to act was never

involved in the underlying Park and Tibbs lawsuits. RO- 1573

9 The Park Plaintiffs had represented to the Court in June 2022 that the case was

fully resolved nine months before the Court made an order appointing a

receiver over Cape plc. RO-1567

10 The Park Plaintiffs never served Cape plc in Jersey with a notice of the motion

to appoint a receiver over it. RO-1568

11 Neither Cape plc nor CIHL ever defaulted nor was any
default judgment

entered against either company i.e. not in the Park Claim and not in
any

other

case in South Carolina. RO-1581

12 The order appointing Mr Protopapas made no finding that the South Carolina

Court had personal jurisdiction over Cape plc - although he contended that no

such finding was needed and that personal jurisdiction is self-evident.RO-1583
13 Cape plc has no assets in the State of South Carolina. RO-1581

14 He was working to advance the interests of the Park Plaintiffs and not those of
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Cape In addition the Receivers ability to successfully marshal assets will

directly inure to the benefit of the Park Plaintiffs which allege uncompensated

harmfrom Capes conduct. RO-1585

264. It was nevertheless maintained that CIHL was the company over which the

Receivership Order had been made and not Cape plc notwithstanding that Cape plc

is a different legal entity to CIHL. In particular

1 It is to be noted that in the Opposition Memorandum there is a constant use of

the phrase Cape PLC n/k/a Cape Intermediate Holdings Ltd. Even though

CIHL was separately named in the Park Claim along with Cape plc CIHL is

not referred to in i the motion to appoint a receiver over Cape plc or ii the

order appointing a receiver over Cape plc. RO-1572

2 It was suggested that the Court rewrite the Receivership Order to correct the

errors including swapping the entities names and thereby retrospectively

validating the defective appointment order Opp at 14-15 17 19-20 - i.e. to

treat the matter as a misnomer when it clearly related to the legal entity

concerned and the due process and notice requirements. RO-1577-1578

1580 1582-1583

3 It was contended that the wrong name in the Receivership Order did not mislead

or prejudice anyone - notwithstanding that Cape plc is an active Jersey entity

and the question of which entity is covered by a Receivership Order is central

to such a receivership order and the statutory notice requirement thereof.RO-1572
4 It was stated that Cape still has not responded to the Second Amended

Complaint in the Park Claim in circumstances where neither Cape plc nor CIHL

had been served with the operative complaint Opp at 15. RO-1578

5 It was stated that the Court could disregard the lack of service of Cape plc as

this exalts technical form over substance Opp at 15. RO- 1578

6 It reiterated the claim that Cape plc has forfeited its corporate rights based on

a 1978 liquidation of its American subsidiary Opp at 17 - even though Cape
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plc did not come into existence until 2011 and had forfeited nothing. RO-1580

7 It claimed that Cape plc had defrauded its tort creditors. This is

notwithstanding that Cape plc has no creditors in South Carolina and there is

no judgment in the Park Claim or the Tibbs Claim against Cape plc or any

Cape entity. RO-1580

Hearings before Toal J and the 6 December Toal Order

265. On 25 October 2023 a hearing was held before Toal J. RO-2719-2863 At this

hearing Mr Protopapas was asked to prepare a proposed order denying the third-party

defendants Motions to dissolve the Cape plc Receivership and for lack of personal

jurisdiction. Before filing the proposed order with the Court Mr Protopapas was

instructed to provide a draft of the proposed order to the Third-Party Defendants for

their
response or counter-proposal orders. RO-2748 lines 15-16

266. On 8 November 2023 Mr Protopapas counsel emailed a 74-page draft of the

proposed order to the Third-Party Defendants. RO-2864-2938

267. On 4 December 2023 Mr Protopapas Counsel filed with the Court a supplement to

an omnibus memorandum in opposition of the Third-Party Defendants motion to

dismiss for lack of personal jurisdiction. RO-2939 The supplement submitted that

the third-party defendants motions to dismiss on personal jurisdiction grounds be

denied. RO-2943 Mr Protopapas Counsel also filed with the Court a draft proposed

order in materially similar terms to the draft order referred to immediately above.

268. Also on 4 December 2023 both the Altrad Third-Party Defendants and the Sparrows

Third-Party Defendants filed Objections to Mr Protopapas proposed order and

counter-proposal orders regarding the Motion to dissolve the receivership and

Motions to dismiss for lack of personal jurisdiction and in the case of the Sparrows

Third-Party Defendants this included a response to the supplement submitted by Mr

Protopapas. RO-2946-2967 and RO-2968-2990
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269. On 5 December 2023 the Receivers 74-page proposed order was accepted by the

Clerk of Court as an accepted filing awaiting action by Toal J.

270. On 6 December 2023 that is within 24 hours of the accepted filing of the draft order

and 3P Defendants oppositions the Receivers 74-page proposed order was accepted

and adopted in its entirety and without edit by the Court and entered as a filed order.24

271. In her order of 6 December 2023 the 6 December Toal Order Toal J held that

RO-2991-3064

1 Cape was properly served in the Park Claim with the First Amended Summons

and First Amended Complaint which pleaded claims against an entity existing

in the UK since 1893 Cape plc n/k/a CIHL. RO-3006

2 The Park Plaintiffs properly served Cape plc in the UK i.e. the Cape entity for

which the Receiver has been appointed with the First Amended Complaint. The

Park Plaintiffs did not intend to sue the Jersey entity but the UK entity service

was effected in December 2022 and in an affidavit dated 8 March 2022 the

English process server stated he had mailed a copy of the summons to both Cape

plc and CIHL - identifying both individually and as successors to Cape

Asbestos Company Limited. RO-3008 To the extent there was an error in the

service paperwork to include formerly known as the Court found this was a

misnomer which did not render service ineffective. RO-3009

3 The Court had authority to appoint the receiver. It held that it was not necessary

to hold Cape in default and enter judgment for a liquidated sum due to the Park

Plaintiffs. It held that the use of SC Code 15-65-105 was proper
based on

evidence of Capes long-running intentional scheme to evade its tort creditors

by refusing to appear in the US and that this subsection reflected an old practice

of equity and important principle of law to correct injustice which is particularly

applicable to Cape given its efforts to defeat its creditors by an act or course

ofconduct which indicates moralfraud - a conscious intent to defeat delay or

hinder his creditors in the collection oftheir debts. It held that because Cape

set its numerous tort creditors including the Park Plaintiffs at arms length by

24 The Third-Party Defendants counter proposed orders were rejected
in their entirely.
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refusing .. to take any interest in the satisfaction of their claims there was a

prima facie case .. warranting the appointment of receiver. It further held

that in recent years there was widespread evidence of an existing practice

ofappointing a receiver - even in the absence ofa judgment - where the Court

is concerned that the parry at issue may move assets and avoid litigation.RO-3014
4 The Court had personal jurisdiction over Cape as a person who acted directly

or by an agent as to a cause of action arising from Capes and NAACs i

causing tortious injury or death in this State by an act or omission outside this

State and by regularly .. engaging in a persistent course of conduct or

deriving substantial revenue from goods used or consumed or services

rendered in the state and/or ii production manufacture or distribution of

goods with the reasonable expectation that those goods are to be used or

consumed in this State and are so used and consumed. RO-3026

5 The allegations regarding Capes effective domination of NAAC including

pursuant to alter ego veil-piercing and/or business enterprise doctrines as well

as the allegation that NAAC acted as Capes agent separately provided a proper

basis to exercise personal jurisdiction over Cape. RO-3026

6 The Court had personal jurisdiction over each of the Altrad Third-Party

Defendants and each of the Sparrows Third-Party Defendants. It held that the

3P Complaint adequately alleged facts sufficient under an alter ego guiding

light and/or single business enterprise theory as it was alleged that they were

responsible with Cape for an ongoing scheme to evade responsibility from

harm caused by Capes asbestos while also financially benefitting from that

scheme as effective alter egos of Cape. RO-3028

272. On that basis the Third-Party Defendants Motions to dissolve Mr Protopapas

receivership and Motions to dismiss for lack of personal jurisdiction were dismissed.

RO-3063

273. Further on 6 December 2023 on the application of Mr Protopapas Toal J issued an

Order to enter default judgment relative to the 3P Complaint against certain of the

Third-Party Defendants - namely Altrad Services Ltd Altrad UK Ltd Cape Holdco

73

84

176



Ltd Cape Industrial Services Group Limited Cape UK Holdings Newco Ltd the

Sparrows Group LLC and Sparrows Offshore Group Ltd the 3P Complaint Default

Judgement.25 RO-3066

274. Accordingly Mr Protopapas in the name of Cape plc has sought and obtained the

3P Complaint Default Judgment against a the Claimants direct parent and

subsidiaries undertakings e.g. Cape UK Holdings Newco Limited Cape Industrial

Services Group Limited Cape Holdco Limited and Altrad Services Limited and b

companies in the Altrad Group. RO-3066-3067

275. On 15 December 2023 Toal J issued an Order denying the Motions to dismiss filed

by the Altrad Third-Party Defendants the Sparrows Third-Party Defendants and the

Charter Third-Party Defendants. RO-3069-3072 Toal J held that she had proper

subject matter jurisdiction and that Mr Protopapas third party claim brought on behalf

of Cape plc pleaded a valid claim for relief based on the allegations made in its

summons and complaint. Toal J referred to her earlier 6 December 2023 Order as

supporting authority. RO-3069

The Appeal Proceedings

276. On 18 December 2023 the Altrad Third-Party Defendants filed a Notice of Appeal in

respect of the Order entitled Order Denying Certain Third-Party Defendants

Motions to Dissolve Receivership and Third-Party Defendants Motions to Dismiss

for Lack of Personal Jurisdiction i.e. the 6 December Toal Order. RO-3073-3074

The Sparrows Third-Party Defendants filed a Notice of Appeal the same day in respect

of the same order the Receivership and Personal Jurisdiction Appeals.RO-3075-3076
277. On 22 February 2024 in the Receivership and Personal Jurisdiction Appeals the

Altrad Third-Party Defendants and the Sparrows Third-Party Defendants filed their

Initial Briefs and Designation of Matters. RO-3077-3134 RO-3135-3141RO-3142-3148
RO-3149-3210

25
This was further to a motion filed by Mr Protopapas on 18 August 2023.
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278. On 5 March 2024 Mr Protopapas Counsel filed a Motion for an extension of time to

file the Respondents Initial Brief in the Receivership and Personal Jurisdiction

Appeals. RO-3211-3219

279. On 6 March 2024 the South Carolina Court of Appeals issued an Order to confirm

that the time for serving and filing the respondents Initial Brief and Designation of

Matter in the Receivership and Personal Jurisdiction Appeals was extended to I May

2024. RO-3220-3223

280. On 16 April 2024 Mr Protopapas Counsel filed a Motion to dismiss the Receivership

and Personal Jurisdiction Appeals. RO-3224-3252

281. On 19 April 2024 the Altrad Third-Party Defendants and the Sparrows Third-Party

Defendants filed requests for an extension of time to file their return to the Motion to

dismiss the Receivership and Personal Jurisdiction Appeals and counsel for Mr

Protopapas objected to those extension requests on the same day. RO-3253 andRO-3254-3255
282. On 26 April 2024 in the Receivership and Personal Jurisdiction Appeals the South

Carolina Court of Appeals issued an Order to confirm that the time for serving and

filing the return to the Motion to dismiss was extended to 6 May 2024. RO-3258

283. On 2 May 2024 the Altrad Third-Party Defendants issued a Petition for a Rehearing

RO-3260-3272. On 3 May 2024 the South Carolina Court of Appeals issued an

Order denying the Petitions for a Rehearing on the basis that the Court was unable

to discover that any material fact or principle of law has been either overlooked or

disregarded. RO-3275

284. On 6 May 2024 the Altrad Third-Party Defendants filed an Opposition to the Motion

to dismiss its Receivership and Personal Jurisdiction Appeal. RO-3277-3295 On the

same date the Sparrows Third-Party Defendants filed a Return to the Motion to

dismiss its Receivership and Personal Jurisdiction Appeal. RO-3296-3778

285. On 9 May 2024 the South Carolina Court of Appeals issued an Order in the

Receivership and Personal Jurisdiction Appeals granting Mr Protopapas motion to

dismiss. It stated that RO-3781-3782
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After careful consideration of the submissions from all parties the motion to dismiss

is granted. See Mid-State Distrib. Inc. v. Century Imp. Inc. 310 S.C. 330 426 S.E.2d

777 1993 holding the denial of a motion to dismiss based on a lack of personal

jurisdiction is not immediately appealable Childers v. Davis Mech. Contractors Inc.

S. C. Sup. Ct. Order dated Mar. 27 2024 dismissing as not immediately appealable

an order denying appellants request to dissolve a receivership. The remittitur will

be sent as provided by Rule 221 b ofthe South Carolina Appellate Court Rules.

286. On 24 May 2024 the Sparrows Third-Party Defendants filed with the South Carolina

Court of Appeals a Petition for a Rehearing and Rehearing En Banc in relation to

the Receivership and Personal Jurisdiction Appeals. RO-3783-3803

287. On 29 May 2024 the clerk to the South Carolina Court of Appeals wrote letters to

parties counsel to confirm receipt of the Petition for Rehearing with Suggestion for

Rehearing En Banc and requesting returns to be filed no later than 10 days from the

date of the letter. RO-3804-3805 and RO-3806-3807 On 10 June 2024 Mr

Protopapas Counsel filed a Return to the Altrad Defendants Petitions for Rehearing

which requested that the Petition for a Rehearing should be denied on the basis that

the Appellants had allegedly failed to identify a point that the Court of Appeals had

overlooked or misapprehended. RO-3811 On the same date Mr Protopapas

Counsel filed a similarReturn to the Sparrows Defendants Petitions for Rehearing.

RO-3821-3833

288. On 17 June 2024 the Altrad Third-Party Defendants filed a Reply in Support of the

Altrad Defendants Petition for Rehearing and Suggestion for Rehearing En Banc.

RO-3834-3844 On the same date the Sparrows Third-Party Defendants filed a

Reply in Support of the Sparrows Defendants Petition for Rehearing and

Suggestion for Rehearing En Banc. RO-3845-3854

289. On 1 July 2024 the South Carolina Court of Appeals handed down an Order in

response to the Petition for a Rehearing in the Receivership and Personal Jurisdiction

Appeals which stated that RO-3859

.. the Court is unable to discover that any material fact orprinciple of law has been

either overlooked or disregarded and hence there is no basis for granting a

rehearing. Accordingly the petition for rehearing is denied. emphasis added.

5 The Motions made by the Receiver

Motions for discovery
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290. On 12 January 2024 Mr Protopapas Counsel filed various Motions to compel third

party defendants to the Tibbs Claim including the Altrad Third-Party Defendants and

the Sparrows Third-Party Defendants to provide discovery responses.RO-3861-3868
RO-3869-3875 RO-3876-3883 RO-3884--3890 There was no authority from

Cape plc or CIHL to do so.

291. On 16 February 2024 the Altrad Third-Party Defendants filed a Cross-Motion to

enjoin all activity by the putative Cape plc Receiver opposed a Motion to compel

RO-3891 and sought to remind the court that under Rule 205 of the South Carolina

Appellate Court Rules Rule 205 SCACR it was prevented from proceeding with

matters affected by a pending appeal. RO-3 895

292. On the same date the Sparrows Third-Party Defendants filed a Memorandum in

opposition to 1 Mr Protopapas Motion to compel discovery responses and a 30b6

deposition 2 Mr Protopapas proposed order of 9 February 2024 and also filed a

Cross-Motion to enjoin all activity undertaken by Mr Protopapas RO-3910-3930

whilst reminding the court of the restrictions imposed on it under Rule 205 SCACR.

RO-3929

293. On 27 February 2024 the Altrad Third-Party Defendants filed an Objection to a court

ruling on Motions for a protective order or Mr Protopapas Motions to compel which

concluded by reiterating the Courts obligations under Rule 205 SCACR whilst

requesting in the alternative that it determine the Altrad Third-Party Defendants

Cross-Motion. RO-3949

294. On the same day the Sparrows Third-Party Defendants filed an Objection to a court

ruling on Motions for a protective order or Mr Protopapas Motions to compel on

substantially the same terms as the Altrad Third-Party Defendants Objection.RO-3950-3970
295. On 12 March 2024 Toal J issued an Order granting Mr Protopapas Motions to

compel discovery responses of the Third-Party Defendants. Toal J also made orders

for the 30b6 depositions of Arranco US LLC and Central Mining Investment

Corporation Ltd. RO-3983
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296. On 19 March 2024 the Altrad Third-Party Defendants filed their Notice to Appeal in

respect of the Order entitled Order Granting the Receivers Motions to Compel

Discovery Responses of Third-Party Defendants and 30b6 Depositions of Arranco

US LLC and Central Mining Investment Corporation Ltd. RO-3985-3986 The

Sparrows Third-Party Defendants also filed a Notice of Appeal in respect of the same

order an Initial Brief and a Designation of Matter. RO-3987-3988

The motions for sanctions adverse inferences

297. On 3 April 2024 Mr Protopapas Counsel filed a Motion to seek that the Court

preadmit a number of trial exhibits ahead of trial. RO-3990 On 4 April 2024 Mr

Protopapas Counsel filed a Pre-Trial Hearing Status Report. RO-3996-4003 On 5

April 2024 and 12 April 2024 respectively Mr Protopapas Counsel filed

1 A Motion for adverse inference as to the Altrad Third-Party Defendants the

Sparrows Third-Party Defendants and the Charter Third-Party Defendants. The

adverse inference sought would determine the case against those defendants by

having the Court grant the following the Altrad and Charter Third-Party

Defendants are or were at relevant times the alter ego of Cape or otherwise

liable under a veilpiercing theory and have been unjustly enriched due to

Capes liability-avoidance scheme RO-4005

2 A Motion for sanctions against the Altrad Third-Party Defendants the Sparrows

Third-Party Defendants and the Charter Third-Party Defendants pursuant to

Rule 37d of the South Carolina Rules of Civil Procedure. The Motion

submitted that it was being sought on the basis of those parties refusal to

participate in discovery despite the Courts March 12 2024 order compelling

their discovery participation and despite the Courts repeated rejection oftheir

claim that the Receiver cannot proceed with discovery during the pendency of

their appeals. Again the sanction sought would have the effect of determining

the case against the relevant Third-Party Defendants. RO-4010

3 The Motion for sanctions requested that the Court RO-4011-4012

a find that the authentication requirements ofRule 901 SCRE have been

met as to all the Receivers exhibits related to these Third-Party
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Defendants as previously identified in Exhibit A to the Receivers Motion

to Preadmit Exhibits filed on April 3 2024 and find that those exhibits

therefore are admissible at trial against these Third-Party Defendants

b infer as to Mohed Altrad Altrad Investment Authority S.A.S. ArranCo

US LLC Hawk Bidco US Inc. and Sparrows Offshore LLC. that each

is the alter ego of Cape or otherwise liable as a matter of veil piercing

including with
respect to Capes ongoing liability-avoidance scheme and

have been unjustly enriched due to Capes liability-avoidance scheme

c infer as to Central Mining Investment Corporation Ltd. Charter

Consolidated Ltd. and ESAB Corporation that each was at relevant times

including with respect to the implementation of a liability-avoidance

scheme in the 1980s and before the alter ego of Cape or otherwise liable

as a matter ofveil piercing and have been unjustly enriched due to Capes

liability-avoidance scheme with ESAB Corporation acting as the

corporate successor with respect to the liability ofCharter Consolidated

Ltd. And Central Mining Investment Corporation Ltd. and

d award him all fees and costs associated with bringing this Motion and

all associated motions.

298. Mr Protopapas had no authority from Cape plc or CIHL to take those steps.

299. On 9 April 2024 the Sparrows Third-Party Defendants filed

1 A Memorandum in opposition to Cape plcs Motion for adverse inference as to

the Altrad Third-Party Defendants and the Charter Third-Party Defendants. The

Memorandum submitted that the Motion be refused or denied RO-4015-4022

2 A Memorandum in opposition to Cape plcs Motion to pre-admit exhibits. The

Memorandum requested that the Motion be refused or denied RO-4027

3 A Notice of Motion and Motion to enforce the mandatory provisions of Rule

205 SCACR pending their appeals their second Motion to enjoin and any other

relief under applicable law. RO-4029-4053
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4 A Notice of Motion and Motion to quash the third-party plaintiffs notices of de

bene esse videotaped depositions as amended and Motion for a protective

order. RO-4054

300. On the same date the Altrad Third-Party Defendants filed an adoption and Notice of

joinder in filings of other Third-Party Defendants including the Sparrows Third-Party

Defendants. RO-4060-4062

301. On 10 April 2024 Toal J held a pre-trial hearing for a number of cases on the South

Carolina asbestos docket including as to the Tibbs Claim and the claims asserted by

the 3P Complaint. RO-1774-1961 During that hearing it was disclosed that Mr

Protopapas had entered into the Dismissal Agreement with the Plaintiffs Counsel on

the Tibbs Claim. RO-1774-1961

302. On the same date the Altrad Third-Party Defendants wrote to the South Carolina

Court of Appeals to request a 10-day extension to the deadline for the filing and

service of the Appellants response to the Respondents Motion to dismiss a pending

appeal filed by the Altrad Third-Party Defendants. RO-4063 On 19 April 2024 a

similar l 0-day extension request was made to the deadline for the filing and service

of the Appellants response to a separate Motion to dismiss of the Respondent filed

relative to a separate pending appeal that had been filed by the Altrad Third-Party

Defendants. Both of these requests for extension were opposed by Mr Protopapas.

RO-4064-4065

303. On 19 April 2024

1 Mr Protopapas Counsel wrote to the South Carolina Court of Appeals objecting

to extension requests. RO-4064-4065

2 The Sparrows Third-Party Defendants filed a Memorandum in opposition to

Cape plcs Motion for sanctions. The Memorandum submitted that the Motion

be refused or denied. RO-4086

3 The Altrad Third-Party Defendants filed a Memorandum in opposition to Cape

plcs Motions for sanctions all relief sought and the same and/or similar relief

sought in prior filings. RO-4088
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304. On 22 April 2024 Mr Protopapas Counsel filed a Motion for entry of a confidentiality

order pursuant to Rule 26c of the South Carolina Rules of Civil Procedure.RO-4111
Mr Protopapas had no authority to take that step.

305. On 13 May 2024 the Altrad Third-Party Defendants filed Objections to Mr

Protopapas Proposed Orders. RO-4116-4133 On 23 May 2024 Toal J handed down

an Order Granting the Receiver for Cape plcs Motion for Sanctions and Motion for

Adverse Inference as to the Altrad and Charter Third-Party- Defendants in exactly

the terms requested by the Receiver. RO-4134-4167 In relation to this

1 The Order contained a list of adverse inferences to be made by the Court in

respect of each of the Altrad Third-Party Defendants the Sparrows Third-Party

Defendants and the Charter Third Party Defendants in the form requested by

the Receiver.

2 Those adverse inferences comprised 46 individual inferences and was

summarised in the order as an adverse inference that each of the AltradThird-Party
Defendants was at relevant-times the alter

ego ofCape requiring piercing

of the corporate veil. Likewise each of the Altrad Third Party Defendants is

responsible for or has benefitted unjustly from Capes liability-avoidance

scheme. RO-4160

3 The Court noted in the order that these rebuttable inferences are subject to

evidentiary challenge by the Altrad and Sparrows 3P Defendants should these

recalcitrant Third-Party Defendants elect to participate in these proceedings

as they are required to do by our rules and the orders ofthis Court. RO-4149

4 The net effect of the order is that if the Altrad Third-Party Defendants and

Sparrows Third-Party Defendants do not participate in the extensive discovery

requests summarised at 290 to 296 above the Court will infer against them

and by extension against CI-IL and Cape Plc every material fact which the

Receiver alleges.

5 This leaves those Third-Party Defendants in an invidious position - in

circumstances where if they do participate they will no longer be able to rely

on jurisdictional lines of defence similar to Adams v Cape and if they do not
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participate adverse inferences will be made against them that could
expose

them

to potentially huge liabilities in future asbestos-related litigation.

306. On the same date Toal J handed down an Order Granting the Receiver for Cape plcs

Motion to Pre-Admit Exhibits. RO-4168-4175 In effect in reliance on the fact the

Altrad and Sparrows Third-Party Defendants did not provide discovery the order

determines more than 2500 exhibits to be genuine and admissible and pre-determines

all the factual and legal allegations made by Mr Protopapas against the AltradThird-Party
Defendants and the Sparrows Third-Party Defendants. On 5 June 2024 an email

exchange between Mr Protopapas Counsel De Beers Counsel and the Court took

place in relation to a requested confidentiality order. RO-4176-4185 On 6 June 2024

Toal J handed down a Confidentiality Order for Third Party Action which was to

bind all counsel in the action as well as their respective law firms and clients. RO

4204-4221

6 The Trial Listing Transfer of the 3P Complaint to the Federal Court Current Position

Trial Listing

307. On 10 June 2024 Mr G. Murrell Smith Jr Counsel for Mr Protopapas wrote to Toal

J to request the trial be scheduled for 9 December 2024. Mr G. Murrell Smith Jr is

also the Speaker of the South Carolina House of Representatives and former head of

the Judicial Merit Selection Commission. The reasons given for this proposed

timetable were stated to be driven by his personal legislative commitments. RO-4222

308. On 11 June 2024 Mr Protopapas Counsel filed a Receivers Report on Certain

Third-Party Defendants Ongoing Defiance of this Court sic Orders.RO-4223-4235
It said that Mr Protopapas was reporting violations of court orders and it sought

further instructions from the Court or a hearing to be scheduled to address the issue.

RO-4226

309. On 13 June 2024 Richardson Plowden for Anglo American wrote to the Court in

response to the letter from Mr G. Murrell Smith Jr to object to the trial being

scheduled for 9 December 2024. RO-4236
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310. On the same date 13 June 2024 referring to the letter from Mr G. Murrell Smith Jr

the clerk to Toal J emailed the parties confirming that the trial would be scheduled for

9 December 2024 as requested by Mr Smith. RO-4253

311. The order scheduling the trial of the 3P Complaint for 9 December 2024 was

subsequently made on 19 June 2024. RO-4260

312. On 21 June 2024 the Court Clerk emailed the parties to confirm that a status

conference in the case had been rescheduled for 16 July 2024. RO-4262

The Removal to the Federal Court

313. On 28 June 2024 Anglo American filed a Notice of Removal to remove the 3P

Complaint from the Court of Common Pleas for the Fifth Judicial Circuit Richland

County South Carolina to the Federal Court pursuant to 28 U.S.C. 1332 1441

and 1446 and Local Civil Rules 83.IV.01-02 Notice of Removal. RO-1968

This was consented to by all other Third-Party Defendants whose consent was

required. RO-1968

314. The Notice of Removal concluded that RO-1978

Plaintiff filed this action under the guise ofa thirdparty derivative suit on June 30

2023. As purported thirdparty defendants the defendants believed they could not

remove the suit to federal court. On June 18 2024 the defendants learned for the first

time that the first party claims that allegedly formed the basis
for. Plaints suit had

been dismissed weeks before Plaintifffiled his complaint. Plaintiffs lawsuit therefore

is and has always been a first party action removable on the basis of diversity

jurisdiction because the amount in controversy exceeds $75 000 there is complete

diversity between the parties and none ofthe defendants is a citizen ofSouth Carolina.

Having obtained the consent of all defendants whose consent is necessary to remove

Removing Defendant is now removing the action to this Court pursuant to 28 U.S.C.

1332a.

315. On 1 July 2024 the US District Court of South Carolina issued a notice to the parties

confirming that the case had been assigned to Judge Mary Geiger Lewis Lewis

JRO-4266 and confirmed application of Standing Order Regarding All Removed

Cases Assigned to Lewis J. RO-4268 This had the effect of removing the

proceedings to the United States District Court for the District of South Carolina

Columbia Division i.e. the Federal Court.
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316. In response to that Mr Protopapas Counsel applied on an expedited basis for the case

to be remanded back to Toal J and the response to that remand application was due on

16 July 2024. The Third Party Plaintiffs Expedited Motion to Remand submitted

in conclusion RO-4280

For all the foregoing reasons the Receiver respectfully requests that the Court find

that the Third-Party Defendants have failed to meet their burden ofproving that this

Court has subject-matter jurisdiction and that the Third-Party Defendants properly

removed the action to federal court. The Receiver further requests
that this Court

immediately remand the case to the Court of Common Pleas for the Fifth Judicial

Circuit in Richland County South Carolina for further proceedings and grant any

other relief to which the Receiver is entitled.

317. Pursuant to local procedural rules all defendants in proceedings removed to the

Federal Court had 14 days to respond to
any

Motion to Remand i.e. 16 July 2024.

RO-4283

318. On 9 July 2024 Toal J wrote to Counsel to all parties to the Federal Court proceedings

copying Lewis J suggesting it was unclear to her whether Cape sic - Anglo

American is attempting to remove only the third
party complaint or is attempting to

remove the entire Tibbs case in which the thirdparty complaint is a derivative part

RO-4284 In her letter Toal J indicated that unless Lewis J confirmed otherwise she

would go forward with the Tibbs case i.e. the Tibbs Claim. RO-4284 She also

appeared to raise legal argument in that letter and referred to issues regarding the

volume of pages of electronic documents being filed in the proceedings.

319. On 16 July 2024 in response to the Receivers Motion to Remand Anglo American

along with the Altrad Third-Party Defendants the Sparrows Third-Party Defendants

and the Charter Third-Party Defendants each filed Oppositions to remand.RO-4287-4315
RO-4316-4327 RO-4328-4362 RO-4363-4364

320. On 16 July 2024 Toal J proceeded with the status conference despite the transfer to

the Federal Court. At the status conference Counsel for the Tibbs Plaintiffs submitted

that they still had a case only against ACL but did not submit that they still had a case

against either Cape plc or CIHL RO-4844.

321. On 13 August 2024 Lewis J handed down an order granting Mr Protopapas motion

to remand the matter to Toal J the Remand Order. RO-4367-4379 The Remand
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Order indicated that Lewis J considered she lacked jurisdiction to hear the matter.

RO-43 79

The Current Position

322. On the day the Remand Order was granted Mr Protopapas wrote Toal J and the South

Carolina Court of Appeal and Supreme Court to notify those courts of the Remand

Order. RO-4365

323. On 14 August 2024 Mr Protopapas filed a Fifth Motion to Compel Discovery against

the Anglo American Defendants. RO-4396-4447

324. On 16 August 2024 Mr Protopapas filed a further motion for sanctions against the

Anglo American Charter Altrad and Sparrows Defendants on the alleged grounds

that the removal by Anglo American and the various appeal steps that have been taken

by all Third-Party Defendant are said to be improper RO-4448-4454. Other than to

request attorneys fees the nature of the sanctions sought by Mr Protopapas is not

specified.

325. It is clear from the motions filed on 14 August 2024 and 16 August 2024 that Mr

Protopapas is proceeding on the basis that the trial set down for 9 December 2024 will

take place as ordered by Toal J and which Toal J clarified that she would ensure

occurs at the conference of 16 July 2024. RO-4397 and RO-4882 In addition on 19

August 2024 Mr Protopapas filed notices of deposition in relation to AIA SAS and

the Sparrow Third-Party Defendants RO-4885-RO-4927. He also filed a motion

seeking the dismissal on an expedited basis of all the Third-Party Defendants

outstanding appeals RO-5075-5743.

326. As at the date of this witness statement Counsel for Mr Protopapas has requested in

a letter to the Court dated 26 August 2024 that a hearing be scheduled for 24

September 2024 to consider various motions referred to therein including for

sanctions against the Third-Party Defendants for improper removal to the Federal

Court. RO-4829-4831 The Court granted this request on 30 August 2024RO-4942.
I. THE IMPACT OF THE US PROCEEDINGS ON THE CAPE GROUP
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The Nature and Scope of the Receivership Order

327. As set out above the Receivership Order orders as follows RO-1604

Therefore this Court appoints Peter Protopapas be and hereby is appointed

Receiver in a case pursuant to the South Carolina Law with the power and authority

fully administer all assets of Cape accept service on behalf of Cape engage
counsel

on behalf ofCape and take
any

and all steps necessary to protect the interests of Cape

whatever they may be. This order is inclusive of but not limited to the right and

obligation to administer any insurance assets of Cape as well as any claims related

to the actions or failure to act of Capes insurance carriers.

328. Cape is broadly defined in the Receivership Motion which the order granted. Cape is

defined in that Receivership Motion as Cape PLC as the successor in interest to Cape

Industries Ltd. f/k/a Cape Asbestos Company Ltd Cape Asbestos and its

subsidiaries and global affiliates collectively Cape or the Company

emphasis added. RO- 1594

329. The specific powers purportedly given to Mr Protopapas are set out on internal
page

2 of the Receivership Order which is referred to at 180-195 above. It is important

to have in mind that

1 These powers were requested by Mr Protopapas in the Receivership Motion.

2 There does not appear to be any jurisdictional limit on these
powers.

3 The powers are generic and were drafted without reference or attention to the

actual assets or business of Cape plc or CIHL.

330. Before I comment on these I note the power and authority vested in Mr Protopapas

under the Receivership Order to engage counsel on behalf of Cape. This raises

immediate and obvious issues in this case including the ability of Mr Protopapas to

purport to dismiss the Claimants legal team in these proceedings in circumstances

where the Claimants solicitors -WS - have offices in the US. Mr Protopapas has

a proven
track record of pursuing the Cape Groups legal representatives see in this

regard the motions filed against Locke Lord referred to above at 203-205 he has

recently filed a further motion for sanctions in the Tibbs Claim see above at297-306
and I understand that in proceedings against ACL an order was sought by Mr

Protopapas from Toal J seeking to terminate the retainer of ACLs legal
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representatives Clement Rivers albeit such an order was not ultimately made.

Indeed in the WS Motion issued on 5 September 2024 at RO-5056 to RO-5057

Mr Protopapas now seeks declaratory relief from the South Carolina Court that WS

is not the
proper legal representative of Cape plc and that WS no longer act as

attorneys for Cape plc. The WS Motion will as I understand
it

be opposed by

WS as the named defendant. This of itself is a cause for serious concern. WS

have been appointed by the dejure directors in London as the legal representatives of

the Claimants to act on behalf of the Claimants and this constitutes a refusal on Mr

Protopapas part to accept that the directors have any authority to act on behalf of the

Claimants or to make a challenge in this jurisdiction seeking to resolve the question

of who controls the Claimants and has the right to act for and on their behalf. It is a

vivid illustration of the current intolerable situation and the approach of Mr Protopapas.

331. I now comment on each of the specific powers in turn.

332. The first power is to collect all accounts receivable of the Respondent and all rents

due to the Respondent from any tenant. Whilst the Claimants do not own any real

property the power to collect receivables due to them including dividends to be paid

by subsidiaries is obviously prejudicial to them - and given the risk that the

Receivership Order appears to extend to all affiliates/subsidiaries could also affect

_
the broader Cape Group.

333. The second power is to change locks to all premises at which any property is situated.

Again while the Claimants do not own real property given the risk that the orders

appear to extend to affiliates/subsidiaries this could affect the broader Cape Group

and have an effect
upon freehold and leasehold assets within the wider group of

companies. This includes all the assets of the trading companies that sit below CIHL.

334. The third power is to open any mail addressed to the Respondent and addressed to

any business owned by the Respondent and redirect the delivery of
any

mail

addressed to the Respondent or any business of the Respondent so that the mail may

come directly to the receiver. This would be an obvious interference with the

Claimants confidential information/property.

335. The fourth power is to endorse and cash all cheques and negotiable instruments

payable to the Respondent except pay cheques for current wages. This would

87

98

190



interfere with and divert the Claimants money and given the risk that the orders

appear to extend to affiliates/subsidiaries this could also affect the broader Cape

Group and interfere with contracts with counterparties.

336. The fifth power is to hire a real estate broker to sell any real property and mineral

interest belonging to the Respondent. The Claimants do not own real property.

However given the risk that the orders
appear

to extend to affiliates/subsidiaries this

could affect the broader Cape Group and could apply to the Cape Groups property

in
e.g. England it does not own any property in the US in circumstances where on

no view could the South Carolina Court have jurisdiction to cause a sale of real

property in England.

337. The sixth
power

is to hire
any person or company to move and store the property of

the Respondent. Again the Claimants do not own any
movable property - but if the

order extended the broader Cape Group this would be an interference with that

property.

338. The seventh power is to insure any property belonging to the Respondent but not the

obligation. Mr Protopapas has no authority to enter into contracts whether of

insurance or otherwise on behalf of the Claimants or the broader Cape Group and if

he took out insurance
coverage

he could
expose Cape entities to further liabilities in

relation to the payment of insurance premiums. If he were to do so this might

undermine or interfere with the Cape Groups existing contractual arrangements and

moreover purporting to enter into
any

contracts would be a breach of warranty of

authority.

339. The eighth power is to obtain from any financial institution bank credit union

savings and loan or title company credit bureau or any other third party any financial

records belonging to or pertaining to Cape plc and CIHL. This could have serious

consequences
for the Claimants - not least because if Mr Protopapas obtained these

records it would be
very

difficult to control how he used this information. It might

cause disruption and interference in the Claimants and the broader groups

relationships with their banks.

340. The ninth
power

is to obtain from
any landlord building owner or building manager

where Cape plc or CIHL is a tenant copies of the lease lease application credit
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application payment history and copies of Cape plc or CIHLs cheques for rent or

other payments. Neither Cape plc nor CIHL has any leasehold interests in real property.

However given the risk that the orders appear to extend to affiliates/subsidiaries this

could also affect the broader Cape Group and its relationships with landlords.

341. The tenth power is a wide-ranging power to hire any person or company necessary to

accomplish any right or power under the Receivership Order. If Mr Protopapas

purports to hire any such person it may create potential liabilities for the Cape Group.

In addition were any such persons hired by Mr Protopapas to purport to act this could

cause confusion and disruption.

342. The final power is to take all action necessary to gain access to all storage facilities

safety-deposit boxes real property and leased premises wherein any property of Cape

plc or CIHL may be situated and to review and obtain copies of all documents related

to the same. The same points apply as set out above.

343. In short the exercise of any of these powers could interfere with the property or

contracts of the Claimants and the broader Cape Group. These powers are those sought

by Mr Protopapas and were granted without debate or amendment.

344. Accordingly the following is clear from the Receivership Order

1 It purports to give the broadest possible authority/power to the Receiver to

administer all of the assets of the Claimants. There is no territorial restriction on

those assets i.e. it purports to give the Receiver authority to administer the

assets of the Claimants worldwide.

2 It purports to give the broadest possible authority/power to the Receiver to take

all and any steps necessary to protect the Claimants whatever they be.

3 It purports to be over Cape being not only the legal entity Cape plc but also

its subsidiaries and global affiliates.

345. Despite the limitations on the recognition/enforcement of the Receivership Order as a

matter of English private international law which I address in more detail in Section

J below the Receivership Order - and the US Proceedings of which it forms a central

part - are highly prejudicial to the Claimants both in terms of actual harm that has
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already been caused as well as potential harm that is likely to be caused in the future

or where there is a real risk that such harm will be caused.

346. 1 now address the real and immediate harm to the Claimants ongoing business

activities and operations upon which basis the Claimants seek the relief sought in the

Draft Order.

Consequences of the US Proceedings on the Cape Group

The Negative Impact on Directors/Management

347. First and foremost the continuance of the US Proceedings - and the Receivership

Order which is central to them - is highly prejudicial to the Cape Group the directors

of the Claimants as well as their subsidiaries and the proper management of the Cape

Group.

348. By purporting to give Mr Protopapas the broadest authority to act on behalf of the

Claimants the Receivership Order creates two conflicting centres of authority and in

those circumstances leaves the directors of the Claimants in a state of uncertainty as

to the nature and extent of their authority to act on behalf of and bind the companies

in respect of which they are the de jure directors which authority arises pursuant to

the Claimants articles of association as well as CA2006 and the Jersey Companies

Law 1991.

349. This prevailing sense of uncertainty raises serious questions about the extent of the

directors current powers
which unless resolved make it

very
difficult for the

directors to continue to act or at least continue to act in a timely and efficient

manner. In this regard

1 It is unclear how the directors are able to comply with their duties to act bona

fide and promote the interests ofthe Claimants. As to this there is a clear tension

between the Claimants fulfilment of their common law and statutory duties

and the purported authority of Mr Protopapas to protect the interests of the

Claimants whatever they may be.

2 It is unclear to what if any extent the directors have power to manage the assets

of the Claimants. Again there is an obvious tension between the directors
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duties in relation to the assets of the Claimants - which are very significant

indeed - and the power of Mr Protopapas to administer all the assets of the

Claimants.

a To put this in context on the face of the Receivership Order which

purports to have worldwide effect - a position confirmed by Mr

Protopapas in court filings see at 257 above the directors of the

Claimants do not have authority to administer the assets of the Claimants

- which would by extension include not having authority to sell/divest

the assets of the Claimants. If however the directors did not sell an asset

either at the optimum time or for the best price reasonably obtainable

because of the effect of the Receivership Order they could potentially

make themselves vulnerable to a claim for breach of directors duty.

b Similar issues may arise if for example the Claimants were presented

with an opportunity to acquire an asset which would be consistent with

the broader strategy of the Altrad Group which I have referred to below at

377.

c A further possibility is that Mr Protopapas may seek to sell the assets of

the Claimants pursuant to his powers in the Receivership Order for

example to a fund specialising in distressed assets. As set out above the

assets of CIHL for example include its shareholdings in very valuable

subsidiaries including the administrator of the Cape Scheme CCS. In

those circumstances the directors would be liable to severe criticism and

potentially litigation if they did not seek in the
proper

exercise of their

directors duties to challenge Mr Protopapas dealing with those assets.

d Finally Mr Protopapas might theoretically seek to
try

to appoint himself

to the board of directors of CIHL in England or Cape plc in Jersey and

seek to interfere with the
proper administration of the Claimants affairs

e.g. by filing documents at Companies House in relation to this purported

appointment as a director. Mr Protopapas has a proven track record of

taking actions that are intended to be as harmful and disruptive as possible

for the Cape Group and the Third-Party Defendants.
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3 There is a lack of clarity as to whether if at all the directors have the ongoing

authority to bind the Claimants and to perform core regulatory/administrative

functions on behalf of the Claimants. For example there is uncertainty as to

whether the directors

a Can sign off on the company accounts. In relation to this there is currently

no provision in the accounts of the Claimants as regards their potential

liability arising out of the US Proceedings. However this position may

change in the event that the trial in the 3P Complaint proceeds in

December 2024 as I explained above at 325. This is relevant in view

of directors duties in relation to the accurate filing of accounts for

example under section 386 of CA2006.

b Can execute company guarantees
for their subsidiaries.

c Can provide comfort letters in favour of subsidiaries which would mean

that in turn they could sign off audits across the Cape Group.

4 There is a lack of clarity as to the extent to which the directors are authorised to

conduct the financial affairs of the Claimants. In relation to this there is a clear

tension between their day-to-day powers in relation to the Claimants financial

affairs and the broad powers granted to Mr Protopapas under the Receivership

Order including

a The Receivers power under sub-clause I of the Receivership Order to

collect all accounts receivable of the Claimants.

b The Receivers power under sub-clause 4 of the Receivership Order to

endorse all cheques and negotiable instruments payable to the Claimants.

c The Receivers power under sub-clause 8 of the Receivership Order to

obtain the financial records of the Claimants from any bank or other

financial institution. Under this power for example the Receiver could

make direct contact with the Claimants bankers. RO-1605

350. In practical terms these uncertainties make it difficult for the directors of the

Claimants to exercise their
powers or carry out their duties in a proper timely or
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efficient manner. The directors are placed in an entirely invidious position where they

are damned if they do and damned if they dont - the fundamentally inconsistent

position as between their directors duties on the one hand and the broad authority of

Mr Protopapas on the other means that they are potentially exposed to liability under

either US law or English/Jersey law depending on how they seek to act.

351. Furthermore if as they now appear to do the Claimants have two continuing and

conflicting centres of authority this potentially exposes
the Claimants and their

directors to significant claims from both their shareholders and/or the Receiver and/or

other third parties. In this regard

1 The Receiver could be carrying out and could continue to carry out in the future

acts which a affect third parties b purport to bind the Claimants and c are

entirely unknown to the directors/management of the Claimants.

2 By carrying out such acts the Receiver could potentially make the Claimants

liable to substantial claims by third parties which in turn could make the

directors liable to personal claims against them by the Claimants.

3 These circumstances could raise real issues about the extent to which if at all

the directors are covered by their director and officer DO policies and/or

the continuing willingness oftheir DO insurers to provide continuing coverage

in the future.

4 Separately by acting in a manner which is not authorised by the Receiver or the

Receivership Order it could be claimed that the directors may potentially be

held responsible in the US whether it be South Carolina or in other states for

breach of the Receivership Order and/or other orders ancillary to the US

Proceedings.

352. In these circumstances there are numerous unresolved questions about the extent of

the directors authority and the actual and/or potential conflict with the authority

vested in Mr Protopapas by the Receivership Order which are of serious concern to

the directors of the Claimants and render it very difficult for them to fulfil their duties

to the Claimants and their shareholders under the constitution of the companies and

the relevant corporate law. In short the directors are hindered from acting in a clear
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and certain manner by the Receivership Order - and unless/until the issue of who runs

the Claimants is resolved both the directors and the Claimants will continue to be

prejudiced.

353. The issues/concerns I have referred to above are the ones that are currently foreseeable.

There may be many unforeseeable actions which also put the Cape Group at risk -

and which are actions that are outside of our control in circumstances where Mr

Protopapas has shown himself to have a track record of acting in a way which causes

the maximum damage and prejudice to the Cape Group and the Third-Party

Defendants for example by making admissions in the US Proceedings that Cape is

part of an intentional liability avoidance scheme.

354. Ultimately as the director of the Claimants I have directors duties to both companies

under English and Jersey law as well as having contractual obligations to them. If I

act in a manner that gives priority to those obligations I necessarily run the potential

risk of exposing myselfto liability
under US law. This position is worsening on a daily

basis and some 18 months after the making of the Receivership Order it is an

intolerable situation.

Negative Impact on Operations/Business/Reputation

355. Second the Receivership Order has the potential to cause serious prejudice to the

operations/business of the Claimants and their direct and indirect subsidiaries.

356. In this regard any publicity in relation to the Receivership Order could be identified

by the customers and/or suppliers of the Cape Group in relation to which they will

carry out regular credit checks and adverse media checks through their online

reporting databases.

357. In the event our customers and/or suppliers learn of the Receivership Order - and the

extent of the authority apparently vested by it in Mr Protopapas - this could adversely

impact their willingness to do business with the companies within the Cape Group

which are the operational subsidiaries of the Claimants.

358. In addition and as a result of the Receivership Order the suppliers of the operational

subsidiaries within the Cape Group may form the view that the Claimants and/or the
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wider Cape Group are either insolvent alternatively at risk of insolvency which may

in turn lead to them taking the following counter measures

1 They may delay supplies alternatively cease to provide supplies altogether.

This would negatively impact the Cape Groups ability to service its clients

adversely affecting current contracts as well as future work and potentially

creating rights for clients to seek compensation if the Cape Group cannot deliver

work and materials on time.

2 They may seek payment in advance. This would adversely affect cash-flow

with a knock-on effect on broader operations which could ultimately affect the

solvency of the Claimants and the broader Cape Group.

359. Furthermore such concerns about the Receivership Order and the potential insolvency

of the Cape Group may also affect employees in circumstances where the Cape Group

has thousands of employees and there is a real risk of the loss of staff and/or

difficulties in recruiting further staff.

360. In addition the Receivership Order is financially damaging to the Claimants insofar

as the Receiver is spending large sums of money on attorneys and other
expenses

purportedly connected with the Receivership. The recent filings in the US Proceedings

show RO-4466 that Mr Protopapas has already spent at least $2.6 million on legal

fees in circumstances where his legal team are working on a contingent fee basis. In

addition it is unclear how Mr Protopapas would
pay any adverse costs order made

against him in favour of the Third-Party Defendants or whether he would seek an

indemnity for such costs/his fees more generally from the assets ofthe Claimants upon

whose behalf and for whose purported benefit he seeks to advance the 3P Complaint.

361. Furthermore the Receivership Order gives the Receiver the authority to deal with all

of the assets of the Claimants on a worldwide basis. As explained above the Cape

Group does not have
any insurance assets in the US - indeed these were all exhausted

at the time of the dissolution of NAAC as I have explained above - and in those

circumstances Mr Protopapas may seek to take control of other assets ofthe Claimants

including by coming to Europe and seeking to enforce the terms of the Receivership

Order.
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362. Finally the Receivership Order has the ability to cause significant reputational

damage to the Cape Group. In this regard

1 The Cape Group is now the leading UK and international asbestos removal and

insulation specialist.

2 It has a valuable brand both in the UK and abroad which it has sought to protect

and secure through addressing its exposure to historic liabilities via the Cape

Scheme.

3 Under the powers vested in him by the Receivership Order the Receiver has a
issued legal proceedings in the US against several major and entirely reputable

international companies and b admitted wrongdoing/liability avoidance via a

series of admissions in the US Proceedings as referred to above.

4 The acts of Mr Protopapas stand to undo decades of work by the Cape Group to

re-establish the groups post-asbestos credentials and to impact the reputation

of the Cape Group negatively which could in turn lead to further claims in the

future.

363. In short if and to the extent that it becomes common knowledge in the jurisdictions

where the Cape Group has operations that a the ultimate and intermediate
holding

company within the group are subject to the Receivership Order b the Receivership

Order is premised on the dissolution of the Claimants which have forfeited their

charter and c the Receiver has authority to administer all the Cape Groups assets

apparently on a worldwide basis including for example the power to collect its

receivables from customers then there is a serious risk that there will be material

prejudice to the groups business and operations.

Negative Impact on the Cape Scheme

364. Third the Receivership Order threatens the viability of the Cape Scheme which as I

have explained above is premised on the Court of Appeals decision in Adams v Cape

and has been carefully calibrated to balance the relative interests of the Cape Group

on the one hand and potential claimants on the other which scheme has been
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sanctioned by the High Court and continues to be subject to that courts supervisory

jurisdiction of schemes pursuant to Part 26 of CA2006.

365. As I have explained in detail above the ongoing operation of the Cape Scheme is

dependent on the ability of the Claimants to comply with the Funding Requirement

and Scheme Funding Requirement under the provisions of the Scheme and the

relevant clauses in the Funding Agreement.

366. As matters stand the stated effect of the Receivership Order is that it is Mr Protopapas

that has the exclusive authority to administer and deal with the assets of the Claimants.

In the event that CIHL and/or Cape plc are unable to comply with the Funding

Requirement and/or otherwise place funds into CCS this would be a material breach

of both the Cape Scheme and the Funding Agreement and would potentially prevent

CCS from continuing to pay out Scheme Creditors under the terms of the Scheme.

367. As set out above the Cape Scheme is a court-sanctioned process that has been running

successfully for nearly two decades and which has led to the payment of

approximately 60 million to Scheme Creditors during that period. However the

status quo
- and in particular the existence of a Receivership Order which gives the

broadest power to the Receiver to administer the assets of the Cape Group which are

the very same assets which contribute to the Scheme Assets - means that the continued

function of the Cape Scheme could potentially be placed at risk causing harm not

only to the Cape Group but also to the Scheme Creditors/claimants who are intended

to be protected by it. In this regard

1 The Cape Group has made a provision of 100.4 million for further

asbestos-related
liabilities over the next 30 years.

2 Note 26 Provisions to the most recent accounts of Cape plc states that the

directors anticipate that assuming no material deterioration in trading

performance and no material change in legal precedence or judgment the

Group will be able to sufficiently fund its subsidiary Cape Claims Services

Limited to satisfy all claims that will be settled under the Scheme of

Arrangement. RO-1292
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3 However if as set out above there is a material deterioration in the Cape

Groups finances as a result of the US Proceedings and/or Mr Protopapas seeks

to undermine the effect of Adams v Cape which is the legal bedrock on which

the Cape Scheme is based then there is obviously a risk that the ability to fund

CCS and to settle the claims under the Cape Scheme will be seriously prejudiced.

368. Finally under the terms of the Receivership Order the Receiver is allegedly entitled

to deal with CIHLs shares in CCS. As set out above CCS is a valuable company

with net assets of 12.3 million declared in its most recent accounts. If the Receiver

sought in the exercise of his purported authority under the Receivership Order to take

control of CCS the
consequence

for the Court-supervised Scheme could be very

serious indeed.

Conclusions

369. For these reasons it is clear that the Receivership Order will have a direct impact on

the Cape Group creating uncertainty for its directors potentially exposing them/the

Claimants to claims by third parties and prejudicing business/operations and the Cape

Scheme. Unless/until the issue of who runs the Claimants is resolved the directors are

in an impossible position which makes risk management and the proper fulfilment of

their duties very difficult indeed.

Consequences of the US Proceedings on the Altrad Group

370. In addition to the direct negative effect of the Receivership Order on the Cape Group

I now address the negative impact which it will have on the wider Altrad Group -

which in turn will create an indirect negative effect on the Cape Group which is as

set out above a major sub-group within the Altrad Group.

Negative Impact on Financing/Funding

371. First the Receivership Order is having a negative effect on the current financing and

potential future funding of the Altrad Group. Whilst for the reasons set above the

directors do not consider that the Receivership Order has been made by a court of

competent jurisdiction and there has been no event of default in the financing
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agreement between AIA SAS as borrower and certain of its lenders it could

nevertheless be contended that the appointment of Mr Protopapas under the

Receivership Order in South Carolina constitutes an event of default in the financing

agreement between AIA SAS and its lenders. AIA SAS is not a party to this Claim

and the Claimants are not a party to that agreement. However I am aware given my

role at AIA SAS that this agreement contains as is typically the case a clause that

provides that the appointment of a receiver constitutes an event of default including

in the event that a receiver is appointed over a qualifying subsidiary. For obvious

reasons of commercial confidentiality AIA SAS has not agreed to provide a copy
of

this agreement.

372. The lenders have not to date sought to demand repayment of the loan and/or accelerate

it and/or take any other action in relation to the event of default. Nevertheless the

situation is plainly most unsatisfactory potentially very
harmful to the Altrad Group

and the Cape Group which forms part of it and illustrates that the Claim is required to

resolve this issue so that matters can be put on a secure footing.

373. In addition to the adverse impact on the groups current financing the Receivership

Order presents a serious risk to its ability to raise funds in the future. In relation to

this

1 The Receivership Order affects the parent company and/or the intermediate

holding company in the Cape Group which is one of the most significantsub-groups
within the Altrad Group and which represents approximately 20% of the

groups annual turnover.

2 In 2025 some of the groups current financing arrangements will mature and it

may become
necessary to conduct a refinancing. The Altrad Groups ability to

raise finance would be potentially hindered by the fact that approximately 20%

of the
group in terms of annual turnover is subject to the Receivership Order.

374. In the event that the Altrad Group is unable to repay the approximately 2 billion of

loans which are currently outstanding to external lenders this will have a directly

negative impact on the Cape Group. In these circumstances
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1 All the external funding of the Altrad Group is centralised in AIA SAS which

acts as the internal bank for the group.

2 AIA SAS would need to call in its debts from Altrad UK which are

approximately $1 billion.

3 Altrad UK would need to call in its loans to the Cape Group which are

approximately 160 million under the inter-company funding arrangements

which I have referred to above.

4 The Cape Group would have immediate solvency issues which would impact

on both its business/operations referred to above as well as its ability to

continue to fund the Scheme also referred to above.

Negative impact on Business/Reputation

375. Second the Receivership Order and the US Proceedings have had a negative effect

on the business/business reputation of the Altrad Group - which in turn has an

indirect effect on the Cape Group.

376. In terms of the US Proceedings these constitute a clear threat to the Altrad Group.

There are already 3P Default Judgments against various Cape entities and Altrad

entities. If there were to be a floodgate of litigation which sought to piggy-back on the

existing US Proceedings then the Third-Party Defendants could be exposed to claims

that could exceed several $billions in circumstances where in my experience claims

for asbestos-related damage/loss in the US are very substantial
e.g. $millions per

individual claim. Such a liability
could ultimately render the Altrad Groupbalance-sheet

insolvent.

377. In terms of its business strategy the role of the Altrad Group is to continue to grow

and develop especially through its international subsidiaries. In this regard it acquires

know-how technology people and opportunities to cross-sell services in relation to

which subsidiaries within the Cape Group have sold services to the African

Norwegian and other regional business of the Altrad Group.

378. The Receivership Order and the vexatious attempts to target companies in the US

Proceedings which are unrelated to the Cape Group - for example the Sparrows
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Third-Party Defendants has created a massive barrier to the ability of the Altrad

Group to acquire companies in the US. This in turn has a negative impact on the

Cape Group which is unable to learn and benefit from US know-how but which also

has been unable to sell its services to US entities within the Altrad Group.

379. Finally the Altrad Group was never a party to any of the former activities of the Cape

Group either in the UK or the US. The reputational impact ofthe contrived association

with the asbestos legacy of the Cape Group continues to impact the reputation of the

Altrad Group on an ongoing basis in circumstances where the Cape Group has largely

rebranded to the Altrad Group in any event.

Conclusions

380. For these reasons there is clear evidence that the Receivership Order will have a direct

impact on the Altrad Group creating financing/funding problems as well as adversely

affecting its business/commercial reputation - all of which has in turn a direct impact

on the Cape Group.

J. THE LETTER BEFORE ACTION THE CLAIM AND THE RELIEF SOUGHT

381. On 30 August 2024 the Claimants legal representatives wrote the LBA to the

Defendant in which they asked him to consent to the terms of the Draft Order attached

thereto on an urgent basis and to accept service of the claim form either at Morgan

Lewis Bockius LLP in London alternatively at his professional address in South

Carolina RO-4831-4841.

382. I understand that the Claimants served the LBA personally on Mr Protopapas via a

process server Proietta www.proiettapi.com their affidavit of service is exhibited

at RO-4841a. I also understand that on 30 August 2024 Mr Protopapas made a

filing at the South Carolina Court entitled Notice of Filing of Attempt to Enjoin the

Receiver in the High Court of Justice of England and Wales and to which he attached

the LBA RO-4928-RO-4939.

383. On 5 September 2024 Mr Protopapas responded to the LBA at RO-4944 toRO-5018
the LBA Response. In the LBA Response
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1 Mr Protopapas sought to rely upon the Barton Doctrine which is a principle

of US law that a Receiver represents the Court appointing him or her he or she

is an officer of the Court and is the agency through which the courts acts.

2 Mr Protopapas sought to rely upon the fact that your clients i.e. the Altrad

Third-Party Defendants and the Sparrow Third-Party Defendants were

pursuing various appeals before the South Carolina Courts which meant that it

was abusive vexatious and unconscionable that these entities would now seek

assistance in the English Courts for the same or similar relief from which its

asks in South Carolina.

3 Mr Protopapas sought to contend that the LBA requires him to violate the orders

of the South Carolina Court.

384. Each of these points is misconceived

1 The Barton Doctrine in respect of which English law has a similarprinciple i.e.

that court-appointed receivers/liquidators are officers of the court is in fact

irrelevant to the material issue in this case - which is that the lack of competence

of the South Carolina Court as a matter of English private international law.

2 The reference to your clients is highly misleading. The LBA was written on

behalf of the Claimants not the Altrad Third-Party Defendants and/or the

Sparrow Third-Party Defendants. The Claimants have not appealed any orders

of the South Carolina Court and they are not represented in nor have they

submitted to the US Proceedings.

3 The basis of this application is that the Receivership order has not been made

by a court of competent authority and is not binding on the Claimants or their

directors and that in this Claim the directors of the Claimants are seeking relief

from the English Court in this regard. Accordingly the Claimants do not require

the Defendant to violate the orders of the South Carolina Court. Furthermore

and in any event the Defendant has not been ordered by the South Carolina

Court to pursue
the 3P Complaint as defined below.
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385. Further on 5 September 2024 Mr Protopapas issued the WS Motion seeking

amongst other things declaratory relief that i WS is improperly interfering with

an Officer of the Court in the conduct of his duties ii WS is attempting to

intimidate an Officer of the Court in the conduct of his duties iii WS does not

represent
the Plaintiff and therefore can take no action on his behalf iv WS is

no longer acting as attorneys when it attempts to threaten. extort and/or intimidate

a Receiver during the performance of his duties at RO-5056 to RO-5057.

386. In the WS Motion Mr Protopapas is seeking to procure the Claimants to sue their

own legal representatives in London.

387. I understand that the WS Motion is likely to be heard and determined by Toal J at a

hearing on 24 September 2024.

388. At the end of the LBA Response Mr Protopapas states that

A sensible solution to this issue is for you to withdraw the Letter the LBA and to

undertake not to seek any relief in the English Courts or any other court than that

seized of the jurisdiction in South Carolina and I will withdraw the Complaint and

Rule to Show Cause.

389. This offer is addressed to WS. Mr Protopapas has deliberately ignored the

directors of the Claimants and the fact that it is the Claimants directors who are

making the Claim in the English Court on the basis of their dejure right as officers of

those Companies. The offer constitutes an invitation to WS to swap sides on the

question of control and authority by Mr Protopapas saying that he will proceed in his

summons against WS if they do not accede to his demand. Given that I do not

understand how it can be said that such an offer is a proper one to have made.

390. Finally in the LBA Response Mr Protopapas refuses to accept service of the Claim

Form - and refuses to agree to Morgan Lewis and Bockius LLP accepting service on

his behalf in London. He refers to the exclusive jurisdiction of the South Carolina

Court in relation to all matters concerning the Receivership Order.

391. This indicates although it is not said expressly that Mr Protopapas may choose not

to participate in the Claim or to engage properly with the issues that it raises.
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392. It is in these circumstances the Claimants have issued the Claim. The relief sought in

the Claim is set out in the Draft Order.

Declaratory Relief

393. The first part of the Draft Order seeks certain negative declaratory relief.

394. Whilst I will leave it to the Claimants Counsel team to make submissions in relation

to the form of the Draft Order I make the following observations

1 There is no connection between the Claimants or indeed the broader Cape

Group which would justify the recognition of the Receivership Order in

England and Wales.

2 The South Carolina Court had no recognisable jurisdiction over CIHL Cape plc

or any
other Cape company in England and Wales. If a judgment had been

entered against any
of those companies it would not have been recognised or

enforced in England. If a receiver by way of execution or otherwise had been

appointed on such a judgment it would not have been recognised or enforced in

England. Mr Protopapas was purportedly appointed an interim receiver in

proceedings that could not have resulted in a recognisable or enforceable final

judgment or a receivership. An interim appointment can give Mr Protopapas

appointment no greater status. The Receivership Order is not recognisable or

enforceable and no steps taken by Mr Protopapas as a receiver are properly steps

taken by CIHL or Cape plc.

3 Further Mr Protopapas has no authority to act in relation to the Claimants under

their respective constitutions. Under their respective constitutions and CA2006

and the Jersey Companies Law 1991 the directors of the Claimants continue to

act as directors exercising all the
powers

allocated to them.

4 Mr Protopapas has no authority to act as the receiver of the Claimants either in

England and Wales or the South Carolina Court or worldwide - either as a

matter of private international law or company law.

5 Accordingly given that as a matter of English law the South Carolina Court was

not jurisdictionally competent to make the Receivership Order Mr Protopapas
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has had no legitimate basis for acting as he has done and he has been acting

without the Claimants authority and/or
any

mandate from the Claimants.

6 Despite the fact that the Receivership Order would not be recognised in England

and Wales and his lack of authority to act on behalf of the Claimants Mr

Protopapas continues to act in a manner that is contrary to the Claimants

interests and the interests of their subsidiaries and affiliates in the US. For

example

a In the Tibbs Claim Mr Protopapas has purported to cause Cape plc to

issue third party proceedings and obtain the 3P Complaint Default

Judgments against companies that include a the Claimants direct parent

and subsidiary undertakings e.g. Cape UK Holdings Newco Limited

Cape Industrial Services Group Limited Cape Holdco Limited and Altrad

Services Limited and b companies in the Altrad Group upon which the

Cape Group relies for funding/financing and business cross-opportunities

and whose only connection to Cape is an ownership interest in it nearly

50 years after the dissolution of NAAC.

b The 3P complaint also makes assertions against Cape despite the

proceedings supposedly being brought by Cape. They have been accepted

by the South Carolina Court. Those assertions are set out in 233 to 234

above. They purport to constitute admissions on behalf of Cape and are

hugely harmful to it.

c Mr Protopapas has also purported to defend proceedings on behalf of Cape

plc. As set out above at 212 on 29 June 2023 he purported to file an

Answer to the Second Amended Complaint in the Park Claim on behalf

of Cape plc. He has also entered into the Dismissal Agreement with the

Tibbs Plaintiffs. Mr Protopapas has also purported to issue a motion

against WS seeking inter alia declaratory relief that WS cannot act

for or represent the Claimants.

d In these circumstances Mr Protopapas has purported to cause Cape plc

to pursue litigation make admissions and issue applications that no
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fiduciary acting bona fide in the interests of Cape plc could take. In this

regard

i It is clear that Mr Protopapas has a conflict of interest. He purports

to act in the interests of Cape but his actions are intended to pursue

the interests of the Park Plaintiffs and the Tibbs Plaintiffs.

ii It is clear that Mr Protopapas is not acting bona fide in the interests

of the companies in respect of which he is purportedly a fiduciary

and in whose interests he purports to act.

7 Further there is a real risk that there are further acts that Mr Protopapas will

carry out which would be seriously harmful to the Claimants both in England

and Wales and worldwide. Mr Protopapas has demonstrated his determination

to harm the interests of the Cape Group - and that he regards this litigation as a

day of reckoning which is the phrase used by him at page 10 of the 3P

Complaint.

395. The Court is accordingly invited to declare that the Receivership Order as set out

above is not recognised and has no legal effect in England and Wales and worldwide.

396. In addition the Court is invited to and to grant the other declaratory relief set out in

the Draft Order.

397. I understand on the basis of legal advice in relation to which privilege is not waived

that key issues amongst others that the Court will consider in relation to granting

negative declaratory relief include a whether the declaratory relief would serve a

useful purpose b whether there is a real and present dispute between the parties c

whether the declaratory relief provides justice in the particular case and d whether

the granting of declaratory relief is the most effective way of resolving the issues

raised.

398. Again I will leave it to Counsel to make submissions in relation to these points.

However I believe that these criteria are satisfied. In relation to this

1 The relief sought will serve a useful
purpose

- in that it will resolve the issue of

who has the proper authority to act on behalf of and bind the Claimants and
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resolve the uncertainty on this issue in circumstances where there are currently

two competing centres of control within the companies.

2 There is a real and present dispute between the parties. I understand from my

solicitors Winston and Strawn LLP that the Claimants have asked Mr

Protopapas to agree to the terms of the Draft Order which would mean that he

ceases and desists from continuingthe 3P Complaint - and that he not agreed

to or complied with this
request. There is on any view a real and present dispute

between the parties which needs to be resolved and on an urgent basis. The

concerns raised by the Claimants are neither academic nor hypothetical rather

the position has now become intolerable.

Injunctive Relief

399. The second part of the Draft Order seeks certain negative injunctive relief.

400. Again while I will leave it to the Claimants Counsel team to make submissions in

relation to the form of the Draft Order I make the following points

1 The Claimants have a right not to have lawsuits brought in their name by other

individuals/entities anywhere in the world - and in particular the right not to

have lawsuits conducted without authority in their name by Mr Protopapas in a

jurisdiction i.e. the US and potentially in the event that Mr Protopapas seeks

to enforce any subsequent judgments in the US Proceedings worldwide in both

England and in France with which they have no connection and where they

have declined to submit to the jurisdiction in circumstances where the purpose

of those lawsuits is in fact to harm the very companies on whose behalf and in

whose interests the proceedings are being taken.

2 The conduct of Mr Protopapas in the 3P Complaint is vexatious and

unconscionable. Specifically in the 3P Complaint he seeks to cause obvious

harm to the Claimants by in effect procuring them to sue their parents and

subsidiaries - in circumstances where a he has no authority to act on their

behalf and b his conduct is plainly contrary to the direct interests of the

Claimants.
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3 The damage to the Claimants caused by both Mr Protopapas acts in the Tibbs

Claim as well as the potential harm caused by him in England and worldwide

is of such a nature that it cannot be adequately compensated in damages. The

quantum of the claim in the 3P Complaint is of an indeterminate amount

however as explained above at 376 the findings in the 3P Complaint could

open a floodgate of copycat group/class litigation against both the Cape Group

and the Altrad Group which could expose them to liabilities in the $billions.

401. Given Mr Protopapas past and likely future conduct in relation to the Claimants and

the broader Cape Group/Altrad Group the court is invited to grant injunctive relief to

stop him taking further unauthorised steps. As set out above consent to the Draft

Order has been requested - but it has not been provided.

402. The Claimants seek a prohibitive injunction pursuant to which

1 Mr Protopapas be injuncted in England and Wales and worldwide from acting

or purporting to act as a receiver of the Claimants pursuant to the Receivership

Order.

2 Mr Protopapas be injuncted in England and Wales and worldwide from

appropriating interfering with or usurping in any way whatsoever the lawful

exercise of the rights and duties of the directors of the Claimants.

3 Mr Protopapas be injuncted from acting or purporting to act as a receiver of the

Claimants in the Park Claim and the Tibbs Claim.

4 Mr Protopapas be injuncted from litigating as Cape plc or CIHL in any legal

proceedings in the State of South Carolina US or elsewhere.

403. I understand and believe that the granting of such relief would be both equitable and

just.

K. CONCLUSIONS

404. Mr Protopapas has had no authority conferred on him by CIHL or Cape plc and the

South Carolina Court does not have jurisdiction over either CIHL or Cape plc as they

do not have a sufficient connection with that jurisdiction and the decision in Adams v
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Cape should be applied. Mr Protopapas has no legitimate authority or mandate to act

for an on their behalf. The lawful authority to act for and on their behalf remains with

the directors of the Claimants. Further for the reasons set out above the conduct of

Mr Protopapas is abusive vexatious and unconscionable.

405. For all these reasons the Claimants ask the Court to grant the relief in the Draft Order.

406. In that regard the Court will be asked to consider the Claimants claim on an expedited

basis - and the Claimants will file a separate application and supporting witness

statement in that regard on the basis that the claim needs to be determined as a matter

of urgency not least given the impending trial of the 3P Complaint on 9 December

2024 and prior to that the Claimants will also be asking the Court to determine the

issue of service out of the jurisdiction on an expedited basis as well.

Statement of truth

I believe that the facts stated in this witness statement are true. I understand that proceedings

for contempt of court may be brought against anyone
who makes or causes to be made a false

statement in a document verifi by a statement of truth without an honest belief in its truth.

Ran Oren

Dated 6 September 2024

Certificate of compliance

I hereby certify that

1. I am the relevant legal representative within the meaning of Practice Direction 57AC.

2. I am satisfied that the purpose and proper content of trial witness statements and proper

practice in relation to their preparation including the witness confirmation required by
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paragraph 4.1 of Practice Direction 57AC have been discussed with and explained to Ran

Oren.

3. 1 believe this trial witness statement complies with Practice Direction 57AC and paragraphs

18.1 and 18.2 of Practice Direction 32 and that it has been prepared in accordance with the

i tement of est Practice contained in the Appendix to Practice Direction 57AC.

ame ul oseph Fleming

Position Partner Winston S rawn London LLP

Dated 6 September 2024
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29 November 2024 

By email  

FAO: Johnathan M. Robinson 

Smith Robinson LLC 

3200 Devine Street 

Columbia, SC 29205 

Our ref 5346.1 

jon@smithrobinsonlaw.com

Dear Sirs/Madams

BL-2024-001337: Cape Intermediate Holdings Limited and Cape Plc v Peter D. Protopapas (the 

“Proceedings”)  

We write on behalf of the Claimants in the above Proceedings issued in the Business and Property Courts 

of the High Court of Justice in England & Wales.    

We write to you in your capacity as attorneys acting for Mr Peter D. Protopapas in his purported capacity 

as Receiver over Cape International Holdings Limited and Cape Plc (both names being used to describe 

the successor in interest to Cape Asbestos Industries Ltd) (“CIHL”) in the Court of Common Pleas for the 

Fifth Judicial Circuit in Richland County, State of South Carolina (case no. 2023-CP-40-01759) (the “Tibbs 

Claim”), whereby Mr Peter D. Protopapas has taken steps of issuing third party proceedings against (a) 

the Claimants’ parent companies (b) the Claimants’ direct subsidiaries and (c) the Claimants’ other 

associated companies on 30 June 2023 (“the 3P Complaint”). 

In addition, we understand that Smith Robinson LLC filed the “Motion to clarify order appointment a 

receiver for Cape Plc” on behalf of Mr Peter D. Protopapas in his purported capacity as Receiver on 1 

November 2024 in the Court of Common Pleas for the Fifth Judicial Circuit in Richland County, State of 

South Carolina (case no. 2021-CP-40-02727) (the “Park Claim”). 

This letter is notice that on 22 November 2024, Mr Justice Mann of the High Court of Justice in London 

handed down Judgment in the Proceedings (“Judgment”). Mr Justice Mann also made the enclosed order 

supporting the court’s Judgment (“Order”). This Judgment and Order followed the Pre-Action Letter 

regarding declaratory and injunctive relief contemplated before the English court dated 30 August 2024 

which requested Mr Protopapas consent to an order and otherwise cease the activity he has now been 

ordered to cease.   

The Judgment confirms, inter alia, that “…the receivership is not capable of recognition in this jurisdiction 

with the consequence that the receiver’s acts should not be recognised for English law purposes…” 

(paragraph 100) and “the company [CIHL] should have injunctions to restrain the receiver from holding 

himself out as having general authority to act on behalf of CIHL” (paragraph 126).   
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The Order, inter alia, confirms that: 

1. The orders dated 16 March 2023 and 6 December 2023 appointing Mr Protopapas as a receiver 

over CIHL are not recognised and have no legal effect in England and Wales and worldwide. 

2. Mr Protopapas has and had no power or authority to act on behalf of CIHL in England and Wales 

or worldwide and has no power to or authority in respect of CIHL in England and Wales or 

worldwide; and 

3. Mr Protopapas has and had no power or authority on behalf of CIHL to act for or to bind CIHL in 

the South Carolina Court in respect of the Park Claim and the Tibbs Claim and has and had no 

power or authority on behalf of CIHL to issue or pursue third party claims including in the Tibbs 

Claim against any of the third party defendants in those proceedings. 

We further draw your attention to the Penal Notice at the front of the Order. 

In summary, your client’s appointment as receiver has been declared to have no legal effect worldwide, 

including in South Carolina, by the High Court of Justice. Accordingly, as a matter of English law, your 

client has no lawful authority:  

1. to act on behalf of Cape or any of its affiliates; or  

2. to seek any further relief from any South Carolina Court.  

In accordance with the Judgment and Order, we request that you advise your client that he is hereby 

instructed to cease and desist from all conduct related to CIHL worldwide, including but not limited to any 

and all proceedings currently pending in the courts of South Carolina.  We expect you and your client will 

thereafter take all necessary steps to ensure compliance with the Order. A Cease and Desist Notice has 

been sent to your client separately.

Please confirm that you will, within seven days, advise your client of the above, take all necessary steps 

to ensure compliance with the Order, and please confirm receipt of this letter. Please direct any queries 

and responses to Paul Brehony and Josh Wong at this office (Paul.Brehony@signaturelitigtion.com/

Josh.Wong@signaturelitigation.com).  

In the meantime, all our clients’ rights are reserved. This correspondence shall not be construed as 

submission to the jurisdiction, personal or otherwise, of any United States Court, including those within 

South Carolina.   

Yours faithfully 

Signature Litigation LLP 

enc 
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29 November 2024 

By email  

FAO: John T. Lay Jr & C. William McGee  

Gallivan, White & Boyd, P.A. 

Main Street 

Suite 1200  

PO Box 7368 (29202)  

Columbia, SC 29201 

Our ref 5346.1 

jlay@gwblawfirm.com 

bmcgee@gwblawfirm.com 

Dear Sirs/Madams

BL-2024-001337: Cape Intermediate Holdings Limited and Cape Plc v Peter D. Protopapas (the 

“Proceedings”)  

We write on behalf of the Claimants in the above Proceedings issued in the Business and Property Courts 

of the High Court of Justice in England & Wales.    

We write to you in your capacity as attorneys acting for Mr Peter D. Protopapas in his purported capacity 

as Receiver over Cape International Holdings Limited and Cape Plc (both names being used to describe 

the successor in interest to Cape Asbestos Industries Ltd) (“CIHL”) in the Court of Common Pleas for the 

Fifth Judicial Circuit in Richland County, State of South Carolina (case no. 2023-CP-40-01759) (the “Tibbs 

Claim”), whereby Mr Peter D. Protopapas has taken steps of issuing third party proceedings against (a) 

the Claimants’ parent companies (b) the Claimants’ direct subsidiaries and (c) the Claimants’ other 

associated companies on 30 June 2023 (“the 3P Complaint”). 

This letter is notice that on 22 November 2024, Mr Justice Mann of the High Court of Justice in London 

handed down Judgment in the Proceedings (“Judgment”). Mr Justice Mann also made the enclosed order 

supporting the court’s Judgment (“Order”). This Judgment and Order followed the Pre-Action Letter 

regarding declaratory and injunctive relief contemplated before the English court dated 30 August 2024 

which requested Mr Protopapas consent to an order and otherwise cease the activity he has now been 

ordered to cease.   

The Judgment confirms, inter alia, that “…the receivership is not capable of recognition in this jurisdiction 

with the consequence that the receiver’s acts should not be recognised for English law purposes…” 

(paragraph 100) and “the company [CIHL] should have injunctions to restrain the receiver from holding 

himself out as having general authority to act on behalf of CIHL” (paragraph 126).   
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The Order, inter alia, confirms that: 

1. The orders dated 16 March 2023 and 6 December 2023 appointing Mr Protopapas as a receiver 

over CIHL are not recognised and have no legal effect in England and Wales and worldwide. 

2. Mr Protopapas has and had no power or authority to act on behalf of CIHL in England and Wales 

or worldwide and has no power to or authority in respect of CIHL in England and Wales or 

worldwide; and 

3. Mr Protopapas has and had no power or authority on behalf of CIHL to act for or to bind CIHL in 

the South Carolina Court in respect of the Park Claim and the Tibbs Claim and has and had no 

power or authority on behalf of CIHL to issue or pursue third party claims including in the Tibbs 

Claim against any of the third party defendants in those proceedings. 

We further draw your attention to the Penal Notice at the front of the Order. 

In summary, your client’s appointment as receiver has been declared to have no legal effect worldwide, 

including in South Carolina, by the High Court of Justice. Accordingly, as a matter of English law, your 

client has no lawful authority:  

1. to act on behalf of Cape or any of its affiliates; or  

2. to seek any further relief from any South Carolina Court.  

In accordance with the Judgment and Order, we request that you advise your client that he is hereby 

instructed to cease and desist from all conduct related to CIHL worldwide, including but not limited to any 

and all proceedings currently pending in the courts of South Carolina.  We expect you and your client will 

thereafter take all necessary steps to ensure compliance with the Order. A Cease and Desist Notice has 

been sent to your client separately.

Please confirm that you will, within seven days, advise your client of the above, take all necessary steps 

to ensure compliance with the Order, and please confirm receipt of this letter. Please direct any queries 

and responses to Paul Brehony and Josh Wong at this office (Paul.Brehony@signaturelitigtion.com/

Josh.Wong@signaturelitigation.com).  

In the meantime, all our clients’ rights are reserved. This correspondence shall not be construed as 

submission to the jurisdiction, personal or otherwise, of any United States Court, including those within 

South Carolina.   

Yours faithfully 

Signature Litigation LLP 
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10 December 2024 

 

By email, International Tracked & Signed 

and International Traced and International 

Post 

 

Mr Peter D. Protopapas 

2110N Beltline Bvld, 

Columbia, 

South Carolina 29204, 

United States of America 

 

pdp@rplegalgroup.com 

 

 

 

 

Our ref  5346.1 

 

Dear Mr Protopapas, 

BL-2024-001337: Cape Intermediate Holdings Limited and Cape Plc v Peter D. Protopapas (the 

“Proceedings”)  

We enclose by way of service the final Approved Judgment of Mr Justice Mann of the High Court in London 

which contains minor editorial changes from the version served on you on 22 November 2024.  

We also write further to the Order of Mr Justice Mann of 22 November 2024, our Cease and Desist Notice 

of 27 November 2024 and our letter of 28 November 2024. 

We understand that since receiving the Judgment, the Order and our letters referred to above, you filed 

on 6 December 2024 with the Supreme Court of South Carolina a Motion to Strike Petitioner’s 

Supplements to Petitions for Writ of Certiorari and Supplemental Appendix purportedly in your capacity as 

“court appointed Receiver for Cape PLC, individually and as successor in interest to Cape Asbestos 

Company Limited, n/k/a Cape Intermediate Holdings Ltd [CIHL].” For the avoidance of doubt, this letter 

does not respond to that Motion and should not be taken as any form of acceptance/acquiescence to the 

points raised therein. 

Your actions are in direct contravention of the Order the High Court which confirms that you have no power 

or authority to act on behalf of CIHL and specifically that you have no power or authority to act for and on 

behalf of CIHL in any proceedings in the South Carolina Court or to seek further relief on behalf of CIHL 

from the South Carolina Court.  

It is clear that you are deliberately violating and disregarding the Order of the High Court and continuing 

to purport to act for and on behalf of CIHL in breach of that Order.  We have already drawn your attention 

to the Penal Notice at the front of the Order which makes it clear that if you disobey the Order you may be 

held in contempt of court and may be imprisoned, fined or have your assets seized. For the avoidance of 

doubt, we regard your continued breaches of the Order as constituting a contempt of court and unless you 

immediately cease and desist from acting in contravention to the Order, our client reserves the right to 

issue proceedings for contempt against you without further notice.   
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In this regard, we would also draw to your attention to the fact that contempt proceedings in these 

circumstances can be brought without the further permission of the Court, to the fact that permission of 

the Court would likewise not be required for contempt proceedings to be served on you in the United States 

within the Proceedings, and to the fact that it is no bar to a finding of contempt simply for a defendant to 

state that they were acting in compliance with the order of another Court. 

Further, you will note from paragraphs 111 and 112 of the Judgment that the Court confirmed that you are 

liable in tort for the losses that have been and continue to be caused by you acting without any authority 

that is recognised under English law (being the law of CIHL’s place of incorporation).  By continuing to 

hold yourself out as acting as agent of CIHL without mandate, permission or authority from CIHL to do so, 

you are continuing to commit this tort against CIHL and so you are liable to CIHL for losses it has suffered 

as a result of your actions. In this regard, our client has instructed us to take further action against you 

unless you confirm by the close of business on Thursday 12 December 2024 that you will immediately 

comply with the terms of the Judgment and Order as set out and explained in the Cease and Desist Notice 

and that neither you or your attorneys will take any further steps in any proceedings on behalf of CIHL or 

Cape Plc.  

This letter is also a formal request, on behalf of our clients, that you preserve, and take all necessary steps 

to preserve and safeguard, any and all documents or data relating to your conduct purportedly on behalf 

of CIHL and Cape Plc in South Carolina or elsewhere as they will be highly relevant and material to any 

potential action and claims our clients may wish to pursue against you.  

Yours faithfully 

 

 
 

Signature Litigation LLP 

 

enc 
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11 December 2024 

By email, International Tracked & Signed and International 

Traced and International Post 

Mr Peter D. Protopapas  

2110N Beltline Bvld,  

Columbia,  

South Carolina 29204,  

United States of America

pdp@rplegalgroup.com

Our ref 5346.1 

Dear Sirs/Madams

BL-2024-001337: Cape Intermediate Holdings Limited and Cape Plc v Peter D. Protopapas (the 

“Proceedings”)  

Please enclosed, by way of service the following documents:  

1. The Claimants’ Application dated 11 December 2024; 

2. The Draft Order;  

3. The Third Witness Statement of Ran Oren dated 11 December 2024; 

4. Exhibit RO3. 

We are requesting the Court to determine the Application at a one hour hearing before Mr Justice Mann 
on 13 December 2024. You have the right to respond to the Application. 

We should be grateful if you could acknowledge receipt of this letter.  

Yours faithfully 

Signature Litigation LLP 

enc 
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 BL-2024-001337 

IN THE HIGH COURT OF JUSTICE                                                

BUSINESS AND PROPERTY COURTS OF ENGLAND AND WALES 

BUSINESS LIST (CHD) 

 

Before Mr Justice Mann, sitting in retirement  

 

B E T W E E N: 

 

 

 

(1) CAPE INTERMEDIATE HOLDINGS LIMITED 

(2) CAPE PLC (a company incorporated under the laws of Jersey) 

Claimants / Applicants 

 

 

- and – 

 

 

 

PETER D. PROTOPAPAS 

Defendant / Respondent 
 

 

SKELETON ARGUMENT ON BEHALF OF THE CLAIMANTS 

For application dated 28 May 2025 

  
 

 

Suggested Pre-Reading:  

(1) This skeleton argument 

(2) The application notice dated 28 May 2025 

(3) The updating letter to the Court written by Signature Litigation LLP dated 28 May 2025 

(the “Updating Letter”) 

(4) The Draft Order filed with this skeleton.  
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A. INTRODUCTION 

1. This skeleton is filed in support of the Claimants’ application dated 28 May 2025 (the 

“Application”) for summary assessment of their costs of these proceedings, as 

commenced by a Part 8 Claim form with claim number BL-2024-001337 (the “Claim”). 

2. The Court is well aware of the background that underlies these proceedings, and in 

particular that: 

2.1 On 22 November 2024 the Court handed down an approved judgment in the Claim 

(the “Judgment”) giving judgment for the Claimants and the Court’s order was 

sealed on the same day (the “Order”). 

2.2 By paragraph 12 of the Order, the Claimants were awarded their costs of the Claim 

on the standard basis, to be a matter of detailed assessment if not agreed1. 

2.3 By a further order dated 31 March 2025 (the “Interim Payment Order”)2, the Court 

ordered Mr Protopapas to make an interim payment on account of costs within 28 

days of the Interim Payment Order being served on him. 

2.4 By paragraph 3 of the Interim Payment Order the Court gave the Claimants liberty to 

apply for further relief, including specifically liberty to apply for an order for 

summary assessment of their costs of the Claim.3 

3. As the Court is aware, Mr Protopapas has been validly served with these proceedings and 

has not objected to the Court’s jurisdiction over him, but he has not directly participated 

in the Claim (whilst nevertheless making various accusations and comments against the 

Claimants and indeed against this Court in filings he has made in the South Carolina 

court). 

4. Since the Interim Payment Order was made: 

 
1 See the Order at Attachment 1 to the Updating Letter. 
2 See Attachment 11 to the Updating Letter. 
3 The Court’s comments as expressed in the reasons accompanying the Interim Payment Order are—of course—

noted by the Claimants, and it is hoped that these points are addressed below. 
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4.1 On 10 April 2025, Mr Protopapas was validly served with the Interim Payment 

Order.4 

4.2 Mr Protopapas has not made any payment under the Interim Payment Order by the 

relevant deadline of 8 May 2025 (or at all) and indeed he has not communicated with 

the Claimants in relation to this (or otherwise). 

4.3 On 21 February 2025, the Claimants filed a Notice of Commencements of detailed 

assessment proceedings and a Bill of Costs, both of which were served on Mr 

Protopapas on the same date.5 

4.4 Mr Protopapas has not responded to this in any way, and in particular he has not 

served any Points of Dispute in relation to the Bill of Costs6 as he is required to do if 

he wishes to dispute the quantum of the costs that the Claimants seek in detailed 

assessment.7 

5. Whilst the Claimants are now entitled as of right to seek a Default Costs Certificate giving 

them judgment for the full amount of their costs, it is clearly far more appropriate in the 

circumstances of this case for the Court to make a summary assessment of their costs of 

the Claim instead. A summary assessment by the trial judge (Mann J): 

(1) can be made by the Court on a sensible and pragmatic basis; 

(2) will allow for discounts to be made by the Court which would not otherwise occur, 

given the absence of any engagement or points of dispute raised by Mr Protopapas; 

(3) will therefore be just in all the circumstances, allowing the Court to consider any 

relevant matters which it considers appropriate (and which would be to the benefit of 

Mr Protopapas); 

(4) is in accordance with the case law on summary assessment where a detailed assessment 

would be otherwise expensive and time-consuming; and  

(5) will have greater utility than a Default Costs Certificates when it comes to 

enforcement, given that any enforcement proceedings can be expected to take place 

abroad.  

 
4 See paragraph 3 of the Updating Letter and the associated Attachment 12 as evidence. 

5 See paragraph 8(a) of the Updating Letter and the associated Attachments 7, 8, 9 and 10 as evidence. 

6 See paragraph 8(b) of the Updating Letter.  

7 See CPR rule 47.9(2) and PD47 paragraph 5.4.  Mr Protopapas had 21 days from being served with the Bill of 

Costs to file any Points of Dispute, and this period expired on 14 March 2025.  
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6. Accordingly, by this Application, the Claimants respectfully ask the Court to make such 

a summary assessment, and the Court is invited to summarily assess the Claimants’ costs 

in the sum of £2,437,729.32. 

7. Further, the Court is invited to consider this application on the papers in light of any 

evidence or argument in opposition put forward by Mr Protopapas after being served with 

this Application and this skeleton argument. 

8. The Claimants have adopted this approach to the Application in order to take a 

proportionate and costs-minimising approach as is consistent with the purpose of this 

Application and with the reasons given by the Court in the Interim Payment Order.  Further 

and in support of the same approach, the Claimants do not seek their costs of this 

Application. 

B. THE LEGAL FRAMEWORK 

8. The Court must consider whether to make a summary assessment of costs “whenever” a 

costs order is made (Practice Direction 44 paragraph 9.1), and the Court has the power to 

make a summary assessment of a large bill of costs (Pipia v BGEO Group Ltd [2022] 

Costs LR 773 at [39]-[40], per Henshaw J). 

9. This flows from the fact that the Court has a general power to make either a summary 

assessment or an order for detailed assessment (CPR rule 44.6).  Whenever consider what 

order to make about costs, the Court must make this decision in light of all the 

circumstances, including inter alia the conduct of the parties (CPR rule 44.2(4)). 

10. It has been held that it is right to order a summary assessment of a large bill of costs where 

this is a pragmatic and sensible approach for the Court to adopt (Pipia v BGEO Group Ltd 

at [38], per Henshaw J quoting Master Rogers in Rotary Watches (17 December 2004, 

unreported)). 

11. The failure to make a payment in respect of an interim payment order has been held to be 

a relevant factor pointing in favour of a party’s request for summary assessment (Pipia v 

BGEO Group Ltd at [42]). 

12. In Pipia v BGEO Group Ltd the Court ordered a summary assessment in the context of 

detailed assessment proceedings that would otherwise be expensive and time-consuming, 
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but an order can likewise be made because of a party’s expected failure to participate—in 

Certain Underwriters at Lloyd’s v Syrian Arabic Republic [2018] EWHC 385 (Comm) an 

order was made because “the history of proceedings to date suggests that there is little or 

no prospect of the Defendants participating in any detailed assessment process” (see 

[88(iii)] and [91]). 

C. THE SUBMISSIONS IN THIS CASE 

13. It is submitted that the Court should order a summary assessment where it is just to do so 

in all of the circumstances of the case. 

14. In the reasons accompanying the Interim Payment Order, the Court indicated that it may 

be more appropriate for the Claimants’ costs to be considered in detail by a costs judge 

rather than by a summary assessment. 

15. However, in this case the true choice is between a Default Costs Certificate for the full 

amount or a summary assessment by the trial judge, which allows for any appropriate 

discounts the Court considers just in the circumstances of this case.  

16. Fundamentally, this is because the result of Mr Protopapas non-engagement—and 

specifically his failure to serve any Points of Dispute in relation to the Claimants’ Bill of 

Costs, either by the relevant deadline or at all—is that the Claimants are now entitled to 

request a Default Costs Certificate as of right (CPR rules 47.9(4) and 47.11).  The Default 

Costs Certificate would contain an order of the Court requiring Mr Protopapas to pay the 

full amount of the Claimants’ Bill of Costs (CPR rule 47.11(2)). 

17. The alternative to an order for summary assessment would therefore not be the 

consideration of the Claimants’ costs by a costs judge, but simply the issue of a Default 

Costs Certificate making Mr Protopapas liable for the entirety of the Claimants’ incurred 

costs. 

18. In these circumstances, it is submitted that the appropriate course is for the Court to make 

a summary assessment. 

19. Without waiving privilege in relation to their own legal advice, it is the Claimants’ 

understanding that a summary assessment will have a greater utility than a Default Costs 

Certificate when it comes to enforcement in other jurisdictions.  In a context that is similar 
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to that outlined by Henshaw J in Pipia v BGEO Group Ltd,8 the Claimants wish the Court 

to make an order that will involve an actual and final assessment by the Court of the 

Claimants’ costs.   

20. Further, such an approach is clearly fairer as regards Mr Protopapas for there to be an 

actual assessment of the Claimants’ costs.  To the extent that there are any concerns raised 

about the appropriateness of the costs which have been incurred by the Claimants and for 

which the Court may or may not be making Mr Protopapas liable, it is submitted that an 

assessment process is in the interests of justice.   

21. In these circumstances, the Court’s discretion as to costs under CPR rule 44.2(4) should 

be directed pragmatically towards the process that will lead to an assessment on a 

proportionate basis, and that points clearly to a summary assessment by the trial judge.   

22. The Court is therefore invited to make a summary assessment of the Claimants’ costs. 

D. QUANTUM OF SUMMARY ASSESSMENT 

23. The Court will naturally perform a careful examination of the material before it when 

assessing the costs. 

24. In support of the Claimants’ application for an interim payment, the Court was referred to 

a number of factors which caused and justify the level of costs which have been incurred 

by the Claimants—see paragraphs 28-30 of the Claimants’ skeleton argument dated 3 

February 2025 and the paragraphs of Brehony 8 referenced there9—and the Court is 

referred to this material again in support of the reasonable and proportionate level of costs 

incurred. 

 
8 See [38], “Ms Trevan also explains that there is a potential enforcement advantage of a final order being made 

now. She states that BG is concerned that Mr Pipia's conduct over the past six months strongly suggests that he 

does not intend to, and will not, comply with existing or future orders of the court, so that BG will need to take 

steps to enforce its costs claim against Mr Pipia, including internationally. Without waiving privilege, it is, she 

says, BG's understanding that it is likely to require a final, rather than an interim, costs order from this court in 

order to have reasonable prospects of doing so in those foreign jurisdictions where Mr Pipia resides or may have 

assets. It seems to me entirely likely that that is the case.” 

9 Both the skeleton argument and Brehony 8 are enclosed with the Updating Letter as Attachments 3 and 5 

respectively. 
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25. As set out in the Claimants’ N260 Statement of Costs for the Claim10 (and as set out in 

more detail in the Bill of Costs), the Claimants have incurred total costs of £3,794,987.85. 

26. In the reasons accompanying the Interim Payment Order, the Court noted the higher hourly 

fees charged by Winston & Strawn, and so the Claimants note that if one reduces these 

hourly rates by 25% to align them with the hourly rates charged by Signature Litigation 

LLP, this would reduce the total costs incurred by £201,465.50. 

27. Further noting the comments made by the Court in relation to the number of counsel 

instructed in relation to the Claim, the Claimants note that removing all of the fees charged 

by Mr Derrick Dale KC, Ms Louise Merrett and Mr Angus Groom would result in a 

reduction in the Claimants’ costs of £725,605.50. 

28. Whilst the Claimants do not agree that these costs (in part or in whole) were not reasonably 

or proportionately incurred in the circumstances outlined in Brehony 8, it is also 

recognised that any summary assessment will require a broad-brush approach, and it is 

therefore noted that these two reductions would together reduce the Claimants’ costs to an 

indicative total of £2,867,916.85. 

29. In the circumstances, in order to achieve finality on this issue without incurring any further 

costs unnecessarily the Court is invited to make yet a further deduction of 15% from this 

indicative figure to give a total of summary assessment of £2,437,729.32. 

30. In this regard, the Court is invited to note that the “rule of thumb” that a party will recover 

70% of their costs incurred when assessed on the standard basis (Lamport v Jones [2023] 

EWHC 667 (Ch) at [107]) would result in the Claimants’ costs being assessed at 

£2,656,491.495.  The proposed summary assessment of £2,437,729.32 is a deduction of 

over £200,000 from this figure. 

E. CONCLUSIONS AND APPROACH 

31. Following the approach taken in relation to the Interim Payment Application, the Court is 

invited to determine this Application on the papers. 

 
10 Further provided to the Court as Attachment 6 to the Updating Letter . 
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32. In order to take a proportionate and cost-saving approach, the Claimants have prepared 

their evidence and argument (i.e. this skeleton argument) in support of the Application to 

be filed and served together with the Application. 

33. The Court is therefore invited to consider this Application on the papers after taking into 

account any evidence and argument filed and served by Mr Protopapas within 17 days of 

being served with this Application, or alternatively within 17 days of a further direction 

of the Court.11 

34. The Court is thereafter respectfully invited to make an order in the form of the draft order 

filed with this Application. 

35. The Claimants do not seek their costs of this Application. 

 

28 May 2025 

DERRICK DALE KC 

Fountain Court Chambers  

 

ANGUS GROOM 

South Square  

 

 

 

   

11 This is the equivalent to the approach which the Court adopted in relation to the Claimants’ interim payment 

application (Attachment 2 to the Updating Letter), where (by the Court’s order of 17 January 2025 (Attachment 
4 to the Updating Letter) Mr Protopapas was ordered to file and serve any evidence in response to the application 

within 10 days, with the exchange of skeleton  arguments to follow 7 days thereafter.  
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Cape Intermediate Holdings Limited, 6-7 Lyncastle Way Barleycastle Lane, 
Appleton, Warrington, England, WA4 4ST 
United Kingdom 

Registered number: 00040203 
Tel: +44 (0) 1895 431 705 Fax: +44 (0) 1895 459 999 
www.capeplc.com 
 

Underwriters at Liberty Mutual Insurance Company 
175 Berkeley Street 
Boston, Massachusetts 
MA 02116 
United States of America  
 
By Post and email  
 
 

7 May 2025 
Dear Sirs 
 
Re: Isabella Park vs. Armstrong International, et al., in the Court of Common Pleas 
for the Fifth Judicial Circuit, South Carolina (“the South Carolina Court”): Civil Action No. 2021-CP-
40-02727 (“Park Claim”) 
 
We refer to the subpoena issued to you in the above proceedings by John Chandler, of the firm Rikard 
& Protopapas, as Attorney for the purported “Receiver for Cape PLC / Cape Industries Ltd” (Purported 
Receiver) on 28 April 2025 (Subpoena).  

Attached to this letter is an order from Mr Justice Mann, sitting in the High Court of Justice, Business 
and Property Courts Of England And Wales (Court) dated 22 November 2024 (High Court Order).  

I write as the sole director of CIHL, being the only person legally entitled to represent CIHL, as 
confirmed by the High Court Order.   

The Purported Receiver has recently been holding himself out as a duly appointed receiver over, 
alternatively, Cape PLC, Cape Industries Ltd and/or Cape Intermediate Holdings Limited (CIHL), all 
apparently as entities formerly known as Cape Asbestos Company Limited. He has done so relying on 
an order granted by order of the South Carolina Court dated 16 March 2023 appointing the Purported 
Receiver as a receiver over CIHL (Receivership Order), which the South Carolina Court issued without 
notice or a hearing several months after the Park Claim was reported to be fully resolved and 
concluded. The Receivership Order purports to be in respect of the entity “Cape Plc”, but has been 
subsequently clarified by the South Carolina Court to be actually in respect of CIHL.  

To the extent you are not already aware, the Receivership Order is currently the subject of appeals 
with the Supreme Court of South Carolina from several entities. It is also the subject of a request by 
the Troutman Pepper Locke law firm to dissolve the purported receivership. That request has been 
pending before the South Carolina Court since 15 September 2023, and has not been opposed by the 
Purported Receiver. The Purported Receiver and the South Carolina courts have been made aware of 
the High Court Order. 

The High Court of Justice has ordered, amongst other things, that:  

1. The Receivership Order is not recognised and has no legal effect in England and Wales and 
worldwide. 

2. The Purported Receiver has and had no power or authority to act on behalf of CIHL in England 
and Wales or worldwide and has no power to or authority in respect of CIHL in England and 
Wales or worldwide. 
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Cape Intermediate Holdings Limited, 6-7 Lyncastle Way Barleycastle Lane, 
Appleton, Warrington, England, WA4 4ST 
United Kingdom 

Registered number: 00040203 
Tel: +44 (0) 1895 431 705 Fax: +44 (0) 1895 459 999 
www.capeplc.com 
 

3. The Purported Receiver has and had no power or authority on behalf of CIHL to act for or to 
bind CIHL in the South Carolina Court in respect of Park Claim and has and had no power or 
authority on behalf of CIHL to issue or pursue third party claims. 

4. The Purported Receiver be restrained in England and Wales and worldwide from acting or 
purporting to act as agent or otherwise on behalf of CIHL pursuant to the Receivership Order, 
including by taking any actions in the Park Claim. 

By reason of the High Court Order, by issuing the Subpoena, the Purported Receiver was acting 
unlawfully and in clear breach of that order.  

Taking steps to comply with the Subpoena would represent conduct that CIHL considers to be unlawful 
for the purposes of the law of England and Wales.  

We ask that you confirm, by response to this letter by 14 May 2025, that you will take all necessary 
steps to comply with the law, including by notifying the Purported Receiver that you do not intend to 
respond to the Subpoena due to the Purported Receiver’s lack of power or authority, as determined 
by the High Court Order.  

All of CIHL’s rights are reserved.  

   

Yours faithfully 

 
 
Ran Oren 
Director, Cape Intermediate Holdings Limited 

250



   
 

Cape Intermediate Holdings Limited, 6-7 Lyncastle Way Barleycastle Lane, 
Appleton, Warrington, England, WA4 4ST 
United Kingdom 

Registered number: 00040203 
Tel: +44 (0) 1895 431 705 Fax: +44 (0) 1895 459 999 
www.capeplc.com 
 

Underwriters at Lloyd's of London 
The Lloyd’s building 
One Lime Street  
London  
EC3M 7HA  
 
By Post and email  
 
 

7 May 2025 
Dear Sirs 
 
Re: Isabella Park vs. Armstrong International, et al., in the Court of Common Pleas 
for the Fifth Judicial Circuit, South Carolina (“the South Carolina Court”): Civil Action No. 2021-CP-
40-02727 (“Park Claim”) 
 
We refer to the subpoena issued to you in the above proceedings by John Chandler, of the firm Rikard 
& Protopapas, as Attorney for the purported “Receiver for Cape PLC / Cape Industries Ltd” (Purported 
Receiver) on 28 April 2025 (Subpoena).  

Attached to this letter is an order from Mr Justice Mann, sitting in the High Court of Justice, Business 
and Property Courts Of England And Wales (Court) dated 22 November 2024 (High Court Order).  

I write as the sole director of CIHL, being the only person legally entitled to represent CIHL, as 
confirmed by the High Court Order.   

The Purported Receiver has recently been holding himself out as a duly appointed receiver over, 
alternatively, Cape PLC, Cape Industries Ltd and/or Cape Intermediate Holdings Limited (CIHL), all 
apparently as entities formerly known as Cape Asbestos Company Limited. He has done so relying on 
an order granted by order of the South Carolina Court dated 16 March 2023 appointing the Purported 
Receiver as a receiver over CIHL (Receivership Order), which the South Carolina Court issued without 
notice or a hearing several months after the Park Claim was reported to be fully resolved and 
concluded. The Receivership Order purports to be in respect of the entity “Cape Plc”, but has been 
subsequently clarified by the South Carolina Court to be actually in respect of CIHL.  

To the extent you are not already aware, the Receivership Order is currently the subject of appeals 
with the Supreme Court of South Carolina from several entities. It is also the subject of a request by 
the Troutman Pepper Locke law firm to dissolve the purported receivership. That request has been 
pending before the South Carolina Court since 15 September 2023, and has not been opposed by the 
Purported Receiver. The Purported Receiver and the South Carolina courts have been made aware of 
the High Court Order. 

The High Court of Justice has ordered, amongst other things, that:  

1. The Receivership Order is not recognised and has no legal effect in England and Wales and 
worldwide. 

2. The Purported Receiver has and had no power or authority to act on behalf of CIHL in England 
and Wales or worldwide and has no power to or authority in respect of CIHL in England and 
Wales or worldwide. 
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3. The Purported Receiver has and had no power or authority on behalf of CIHL to act for or to 
bind CIHL in the South Carolina Court in respect of Park Claim and has and had no power or 
authority on behalf of CIHL to issue or pursue third party claims. 

4. The Purported Receiver be restrained in England and Wales and worldwide from acting or 
purporting to act as agent or otherwise on behalf of CIHL pursuant to the Receivership Order, 
including by taking any actions in the Park Claim. 

By reason of the High Court Order, by issuing the Subpoena, the Purported Receiver was acting 
unlawfully and in clear breach of that order.  

Taking steps to comply with the Subpoena would represent conduct that CIHL considers to be unlawful 
for the purposes of the law of England and Wales.  

We ask that you confirm, by response to this letter by 14 May 2025, that you will take all necessary 
steps to comply with the law, including by notifying the Purported Receiver that you do not intend to 
respond to the Subpoena due to the Purported Receiver’s lack of power or authority, as determined 
by the High Court Order.  

All of CIHL’s rights are reserved.  

   

Yours faithfully 

 
 
Ran Oren 
Director, Cape Intermediate Holdings Limited 
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Underwriters at Continental Casualty Company 
151 N. Franklin Street 
Chicago, Illinois 
IL 60606 
United States of America  
 
By Post and email  
 
 

7 May 2025 
Dear Sirs 
 
Re: Isabella Park vs. Armstrong International, et al., in the Court of Common Pleas 
for the Fifth Judicial Circuit, South Carolina (“the South Carolina Court”): Civil Action No. 2021-CP-
40-02727 (“Park Claim”) 
 
We refer to the subpoena issued to you in the above proceedings by John Chandler, of the firm Rikard 
& Protopapas, as Attorney for the purported “Receiver for Cape PLC / Cape Industries Ltd” (Purported 
Receiver) on 28 April 2025 (Subpoena).  

Attached to this letter is an order from Mr Justice Mann, sitting in the High Court of Justice, Business 
and Property Courts Of England And Wales (Court) dated 22 November 2024 (High Court Order).  

I write as the sole director of CIHL, being the only person legally entitled to represent CIHL, as 
confirmed by the High Court Order.   

The Purported Receiver has recently been holding himself out as a duly appointed receiver over, 
alternatively, Cape PLC, Cape Industries Ltd and/or Cape Intermediate Holdings Limited (CIHL), all 
apparently as entities formerly known as Cape Asbestos Company Limited. He has done so relying on 
an order granted by order of the South Carolina Court dated 16 March 2023 appointing the Purported 
Receiver as a receiver over CIHL (Receivership Order), which the South Carolina Court issued without 
notice or a hearing several months after the Park Claim was reported to be fully resolved and 
concluded. The Receivership Order purports to be in respect of the entity “Cape Plc”, but has been 
subsequently clarified by the South Carolina Court to be actually in respect of CIHL.  

To the extent you are not already aware, the Receivership Order is currently the subject of appeals 
with the Supreme Court of South Carolina from several entities. It is also the subject of a request by 
the Troutman Pepper Locke law firm to dissolve the purported receivership. That request has been 
pending before the South Carolina Court since 15 September 2023, and has not been opposed by the 
Purported Receiver. The Purported Receiver and the South Carolina courts have been made aware of 
the High Court Order. 

The High Court of Justice has ordered, amongst other things, that:  

1. The Receivership Order is not recognised and has no legal effect in England and Wales and 
worldwide. 

2. The Purported Receiver has and had no power or authority to act on behalf of CIHL in England 
and Wales or worldwide and has no power to or authority in respect of CIHL in England and 
Wales or worldwide. 
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3. The Purported Receiver has and had no power or authority on behalf of CIHL to act for or to 
bind CIHL in the South Carolina Court in respect of Park Claim and has and had no power or 
authority on behalf of CIHL to issue or pursue third party claims. 

4. The Purported Receiver be restrained in England and Wales and worldwide from acting or 
purporting to act as agent or otherwise on behalf of CIHL pursuant to the Receivership Order, 
including by taking any actions in the Park Claim. 

By reason of the High Court Order, by issuing the Subpoena, the Purported Receiver was acting 
unlawfully and in clear breach of that order.  

Taking steps to comply with the Subpoena would represent conduct that CIHL considers to be unlawful 
for the purposes of the law of England and Wales.  

We ask that you confirm, by response to this letter by 14 May 2025, that you will take all necessary 
steps to comply with the law, including by notifying the Purported Receiver that you do not intend to 
respond to the Subpoena due to the Purported Receiver’s lack of power or authority, as determined 
by the High Court Order.  

All of CIHL’s rights are reserved.  

   

Yours faithfully 

 
 
Ran Oren 
Director, Cape Intermediate Holdings Limited 
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Underwriters of Interstate Fire & Casualty Company
225 W. Washington Street
Suite 1800
Chicago, Illinois
IL 60606-3484
United States of America

received

By Post and by email A0KU-  CHICAGO» i-

7 May 2025
Dear Sirs

Re: Isabella Park vs. Armstrong International, et al., in the Court of Common Pleas
for the Fifth Judicial Circuit, South Carolina ("the South Carolina Court"): Civil Action No. 2021-CP-
40-02727 ("Park Claim")

We referto the subpoena issued to you in the above proceedings by John Chandler, of the firm Rikard 
& Protopapas, as Attorney for the purported "Receiver for Cape PLC / Cape Industries Ltd" (Purported 
Receiver) on 28  April 2025 (Subpoena).

Attached to this letter is an order from Mr Justice Mann, sitting in the High Court of Justice, Business 
and Property Courts Of England And Wales (Court) dated 22 November 2024 (High Court Order).

I write as the sole director of CIHL, being the only person legally entitled to represent CIHL, as 
confirmed by the High Court Order.

The Purported Receiver has recently been holding himself out as a duly appointed receiver over, 
alternatively, Cape PLC, Cape Industries Ltd and/or Cape Intermediate Holdings Limited (CIHL), all 
apparently as entities formerly known as Cape Asbestos Company Limited. He has done so relying on 
an order granted by order of the South Carolina Court dated 16 March 2023 appointing the Purported 
Receiver as a receiver over CIHL (Receivership Order), which the South Carolina Court issued without 
notice or a hearing several months after the Park Claim was reported to be fully resolved and 
concluded. The Receivership Order purports to be in respect of the entity "Cape Pic", but has been 
subsequently clarified by the South Carolina Court to be actually in respect of CIHL.

To the extent you are not already aware, the Receivership Order is currently the subject of appeals 
with the Supreme Court of South Carolina from several entities. It is also the subject of a request by 
the Troutman Pepper Locke law firm to dissolve the purported receivership. That request has been 
pending before the South Carolina Court since 15 September 2023, and has not been opposed by the 
Purported Receiver. The Purported Receiver and the South Carolina courts have been made aware of 
the High Court Order.

The High Court of Justice has ordered, amongst other things, that:

1. The Receivership Order is not recognised and has no legal effect in England and Wales and 
worldwide.
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2. The Purported Receiver has and had no power or authority to act on behalf of CIHL in England 
and Wales or worldwide and has no power to or authority in respect of CIHL in England and 
Wales or worldwide.

3. The Purported Receiver has and had no power or authority on behalf of CIHL to act for or to 
bind CIHL in the South Carolina Court in respect of Park Claim and has and had no power or 
authority on behalf of CIHLto issue or pursue third party claims.

4. The Purported Receiver be restrained in England and Wales and worldwide from acting or 
purporting to act as agent or otherwise on behalf of CIHL pursuant to the Receivership Order, 
including by taking any actions in the Park Claim.

By reason of the High Court Order, by issuing the Subpoena, the Purported Receiver was acting 
unlawfully and in clear breach ofthat order.

Taking steps to comply with the Subpoena would represent conduct that CIHL considers to be unlawful 
forthe purposes of the law of England and Wales.

We ask that you confirm, by response to this letter by 14 May 2025, that you will take all necessary 
steps to comply with the law, including by notifying the Purported Receiver that you do not intend to 
respond to the Subpoena due to the Purported Receiver's lack of power or authority, as determined 
by the High Court Order.

All of CIHL's rights are reserved.

Yours faithfully

fm, (hvA,
Ran Oren
Director, Cape Intermediate Holdings Limited
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2 June 2025 

Peter D. Protopapas 
Rikard & Protopapas, LLC 
2110 N Beltline Blvd 
Columbia SC 29204 
 

Direct line: +44 (0)20 3837 1670 
jamie.leader@enyolaw.com 

 

 
BY EMAIL ONLY to pdp@rplegalgroup.com 

 
 

 
Dear Mr Protopapas 

Re: Pre-Action Letter Regarding Declaratory and Injunctive Relief Contemplated Before the English Court 
arising out of the Settlement Agreement dated 11 April 2025 
 
Introduction 
 
We are instructed by: Altrad Investment Authority SAS, Altrad UK Limited, Cape UK Holdings Newco Limited, 
Cape Industrial Services Group Limited, Cape Holdco Limited, Altrad Services Limited, and Mr Mohed Altrad 
(the “Potential Claimants”). 
 
We are writing to inform you of the agreement that has been entered into on 11 April 2025 by parties 
including the Potential Claimants and Cape Intermediate Holdings Limited (“CIHL”) and Cape plc (a company 
incorporated under the laws of Jersey, “Cape Jersey”, and together with CIHL, the “Cape Parties”) (the 
“Settlement Agreement”).  A copy of the Settlement Agreement is enclosed with this letter (and we adopt 
the abbreviations in the Settlement Agreement in this letter).  
 
The Settlement Agreement has been entered into by the Potential Claimants with CIHL, acting through its 
lawfully appointed directors who—as the English Court has already determined in its judgment and order 
of 22 November 2024—have the valid authority to act for and on behalf of CIHL. The directors of Cape 
Jersey have also authorised and entered into the Settlement Agreement as the lawfully appointed directors 
of Cape Jersey.  
 
Pursuant to the Settlement Agreement, the Cape Parties have released any relevant claims (as identified 
below) that the Cape Parties might otherwise have against the Potential Claimants.  
 
This includes the claims brought by you – purportedly in the name of and on behalf of the Cape Parties – in 
the Third-Party Complaint filed in the South Carolina Court on 30 June 2023; and any other claims in any 
other asbestos-related litigation in the US based upon the alleged liability of the Claimants for the acts or 
omissions of CIHL.  
 
As a result, all Claims and Allegations (in each case, as defined in the Settlement Agreement) made against 
the Claimants relating to the Third-Party Complaint have been settled.  
 

257



 
 

2 (7) 

In these circumstances, we now invite you to acknowledge formally that all Claims and Allegations against 
our clients which arise out of and relate to the Third-Party Complaint have been settled.  
 
We also invite you to undertake forthwith to take all necessary steps to procure the dismissal of and/or 
discontinue the Third-Party Complaint against our clients with immediate effect and on a full and final basis. 
 
To this end we ask you to sign the terms of a draft order enclosed with this letter which can then be placed 
before the English Court as a consent order “Consent Order”).  We request you return the signed draft 
Consent Order by 9am (London time) on Tuesday, 10 June 2025.  
 
Factual Background 
 
As you are aware, the Potential Claimants and the Cape Parties are each part of the Altrad Group of 
companies (the “Altrad Group”, of which Mr Mohed Altrad is the founder). Certain of the Potential 
Claimants and the Cape Parties are part of the Cape group of companies (the “Cape Group”) which is a 
subgroup within the Altrad Group.   
 
As you know, the Cape Parties (or one of them) are named as defendants in two actions that have been 
brought in the South Carolina Court. Those actions are brought against various defendants for the alleged 
exposure of the respective plaintiffs to asbestos.  They are (1) the “Park Claim” (which was initiated in June 
2021 by Ms Park, and subsequently taken over by her son) and (2) the “Tibbs Claim” (which was brought in 
April 2023 by Mr and Mrs Tibbs). 
 
In the Park Claim, the Summons and Complaint names “Cape plc” as a defendant—and an Amended 
Summons and Complaint has added CIHL as a defendant. In the Tibbs Claim, “Cape plc” is a named 
defendant (but CIHL is not a named defendant).  Neither of the Cape Parties have participated in the Park 
Claim or in the Tibbs Claim. 
 
On 16 March 2023, Toal J made an order to appoint you as a receiver (the “Receivership Order”).  The 
Receivership Order states that you are appointed as a receiver of “Cape plc” (i.e. Cape Jersey), but following 
the order of Toal J on 6 December 2023 and certain comments made by you in filings in the South Carolina 
Court it is now understood that the Receivership Order was intended to have been made over CIHL alone.   
 
On 30 June 2023, you issued third-party proceedings in the South Carolina Court within the Tibbs Claim – 
the Third-Party Complaint. You purported and continue to purport to bring those proceedings in the name 
of the “third-party plaintiff” “Cape plc, individually and as successor in interest to Cape Asbestos Company 
Limited, by and through its duly appointed Receiver Peter D. Protopapas”.   
 
Our clients, the Potential Claimants, are among the defendants in the Third-Party Complaint; and the Third-
Party Complaint makes a wide range of allegations against our clients (and others) all of which are denied 
by them.   
 
The CIHL Declaratory Judgment and the CIHL Declaratory Order  
 
In 2024 the Cape Parties applied to the English High Court for declaratory/injunctive relief, and proceedings 
were issued on 9 September 2024 in the Business List of the Chancery Division of the High Court of England 
and Wales (the “English Court”) with claim number BL-2024-001337 (the the “CIHL Declaratory Claim”). 
 

258



 
 

3 (7) 

Following the trial of the 2024 Claim, Sir Anthony Mann (sitting in retirement as a judge of the High Court 
of England and Wales) (“Mann J”) handed down a judgment on 22 November 2024 and made an order on 
the same date (the the “CIHL Declaratory Judgment” and the “CIHL Declaratory Order”). 
 
In the CIHL Declaratory Judgment, Mann J confirmed and concluded that questions of control or authority 
over a company must be determined under the law of the place of incorporation of that company (which, 
in the case of CIHL, would be England and Wales). Accordingly, an individual (or individuals) can only have 
control over or authority to act on behalf of or in the name of an English company – such as CIHL – if they 
have authority to do so that is valid and recognisable under English law. 
 
In the CIHL Declaratory Judgment, Mann J held that the Receivership Order was not recognisable under 
English law and was of no effect in England (including inter alia because CIHL was not present in the state 
of South Carolina at the time when the Receivership Order was made, and further because CIHL has not 
submitted to the jurisdiction of the South Carolina Court).  
 
As a result, Mann J found that the Receivership Order was of no effect in relation to CIHL (an English 
company) either in England and Wales or anywhere worldwide.   
 
In the CIHL Declaratory Order, various declarations and orders were made against you; and that order was 
subsequently duly served on you. Materially, for present purposes, declarations were made against you in 
the following terms: 
 

1. The Receivership Order is not recognised and has no legal effect in England and Wales and world-
wide. 
 

2. Mr Protopapas has and had no power or authority to act on behalf of CIHL in England and Wales or 
worldwide. 
 

3. The rights and duties of the directors of CIHL remain unaffected by the appointment of Mr Protopa-
pas as receiver of CIHL pursuant to the Receivership Order. 
 

4. Mr Protopapas has and had no power or authority on behalf of CIHL to act for or to bind CIHL in the 
South Carolina Court in respect of Park Claim and the Tibbs Claim or in the 3P Complaint. 

 
The CIHL Declaratory Order also contained certain related injunctions against you. 
 
The Settlement Agreement 
 
The parties to the Third-Party Complaint include the Potential Claimants and the Cape Parties.  
 
Those parties have now chosen to settle any claims arising out or and related to the Third-Party  Complaint 
according to the terms of the Settlement Agreement.  
 
Amongst other things, the Settlement Agreement involves a release by the Cape Parties of all claims that 
they might have against the Potential Claimants for any acts or omissions such as are alleged in the Third-
Party Complaint.  This release was given by the Cape Parties in exchange for releases given by our clients 
and in exchange for agreement to other terms such as in relation to the dismissal of actions and related 
cooperation. Accordingly, the Settlement Agreement includes a settlement the Claims and Allegations 
made in and relating to the Third-Party Complaint.  
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As is clear from the terms of the Settlement Agreement, no acceptance or admission of any liability of our 
clients was made in relation to the Third-Complaint or otherwise (and in fact any such liability is expressly 
denied in the Settlement Agreement).   
 
The Settlement Agreement is governed by English law and subject to the exclusive jurisdiction of the English 
courts.  As a result, the Potential Claimants must bring any claim to confirm the Settlement Agreement 
before the English Court, which is clearly the proper and only forum that can determine such matters. 
 
The draft Consent Order 
 
In the light of the above, we ask you to sign the terms of the draft Consent Order enclosed with this letter 
which can then be placed before the English Court for approval.  Please provide your consent by 9am 
(London time) on Tuesday, 10 June 2025.  
 
If you do not consent to the terms of the draft Consent Order, or other suitable terms, then the Potential 
Claimants propose to commence proceedings in the English Court under Part 8 of the Civil Procedure Rules 
(“CPR”) for an order in the form of the draft Consent Order (the “Contemplated Claim”).   
 
In this regard, the following declarations will be sought by the Potential Claimants from the English Court: 
 

1. The directors of CIHL are the lawfully appointed directors of CIHL, who have the power and lawful 
authority to enter into the Settlement Agreement on behalf of CIHL and who have lawfully procured 
CIHL to enter into the Settlement Agreement.  
 

2. The directors of Cape Jersey are the lawfully appointed directors of Cape Jersey, who have the 
power and lawful authority to enter into the Settlement Agreement on behalf of Cape Jersey and 
who have lawfully procured Cape Jersey to enter into the Settlement Agreement.  
 

3. The Settlement Agreement has been entered into by lawfully authorised officers of the Potential 
Claimants and of and Cape Parties and is lawfully binding on the parties to it. 
 

4. The terms and legal effect of the Settlement Agreement are that it releases and settles any claims 
(whether known or unknown) that the Cape Parties have against the Potential Claimants related to 
or arising (i) from the claims and allegations made in the Tibbs Claim (including in the Third-Party 
Complaint made within it) and (ii) from any other claims made after the date of the Settlement 
Agreement in any asbestos-related personal injury claims that may be asserted in the USA based in 
part or in whole upon the Potential Claimants’ alleged liability for the acts of the Cape Parties (all 
such claims together, being “Settled Claims”) and for the avoidance of doubt it also releases and 
settles any judgments (and any claims based on or related to any judgments) obtained pursuant to 
the making any such claims.  
 

5. Pursuant to the terms of the Settlement Agreement, the Potential Claimants have no liability to the 
Cape Parties for any Settled Claims and the Cape Parties have no lawful claims against any of the 
Potential Claimants arising out of or in relation to any of the Settled Claims. 
 

Declarations 1 to 3 follow directly from the conclusions in the CIHL Declaratory Judgment and the CIHL 
Declaratory Order.  As set out above, Mann J held not only that the Receivership Order is not recognised 
and is of no effect, but also that only the directors of CIHL (and not you) have the power and authority to 
act for and on behalf of CIHL.  It necessarily follows that only the directors of CIHL (and not you) have the 
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power to bind CIHL to a contract such as the Settlement Agreement. The same conclusions follow directly 
as a matter of Jersey law (which for present purposes is equivalent to English law). 
 
Declaration 4 is a declaration as to the effect and terms of the release and settlement agreed by the Cape 
Parties in the Settlement Agreement.  This declaration follows the terms of the Settlement Agreement, and 
so it follows directly from declarations 1 to 3. 
 
Declaration 5 is a declaration as to the consequences of the release and settlement in the Settlement 
Agreement. As all such claims against the Potential Claimants in the Third-Party Complaint have been validly 
released and settled by the Cape Parties, it necessarily follows that our clients have no liability under the 
Third-Party Complaint. 
 
Further, the Potential Claimants will also seek two additional declarations to confirm the legal position in 
respect of CIHL for their benefit, namely that:  
 

6. The powers and lawful authority of the directors of CIHL are unaffected by the Receivership Order 
(which is not recognised and has no legal effect in England and Wales and worldwide). 
 

7. Mr Protopapas has and had no power or lawful authority to take any steps or acts for, on behalf of, 
or in the name of the Cape Parties, including (but without prejudice to the generality of the forego-
ing) in any Settled Claim. 

 
These declarations follow from (and, indeed, are within the terms of) those granted in the CIHL Declaratory 
Order.   
 
Further, our clients will also seek an indemnity from you in the following terms: 
 

8. Mr Protopapas is liable to indemnify the Potential Claimants for all loss and damage arising out of 
Mr Protopapas’ pursuit of any Settled Claim purportedly undertaken in the name of and on behalf 
of CIHL. 

 
As you have no authority to act for CIHL, it is only right that, if you continue to purport to act on behalf of 
CIHL in a manner which causes damage, you should be required to indemnify and hold harmless the 
Potential Claimants for this loss and damage. 
 
Finally, our clients will also seek the following injunctions against you: 
 

9. Mr Protopapas be restrained from taking any further step in the Third-Party Complaint in the name 
of or on behalf of CIHL, other than as required by the paragraphs in this order. 
 

10. Mr Protopapas shall forthwith take all and any steps to effect a final and with prejudice dismissal 
of the Third-Party Complaint against the Potential Claimants with immediate effect and, in any 
event, Mr Protopapas is to have effected such a dismissal of the Third-Party Complaint against the 
Potential Claimants within 14 days of the date of this order. 

 
These injunctions will be sought on a number of bases.   
 
As in relation to the injunctions granted in the CIHL Declaratory Order, these injunctions follow from the 
fact that you are continuing to prosecute the Third-Party Complaint in the name of CIHL and purportedly 
on its behalf when in fact you have no recognisable authority over CIHL to do so.   
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Further, these injunctions can also be granted on the basis that our clients have rights (in contract, tort and 
equity) to prevent you from purporting to procure CIHL to continue to prosecute the Third-Party 
Complaint—which is contrary to CIHL’s obligations under the Settlement Agreement and which is also 
vexatious and oppressive against our clients in circumstances where the underlying claims have been 
settled. 
 
In addition, our clients will also seek to recover their costs of and occasioned by the Contemplated Claim.   
 
The position of the Cape Parties 
 
As you will note from the draft Consent Order, if and to the extent necessary, it is anticipated that our 
clients would bring the Contemplated Claim against you as the First Defendant and also against the Cape 
Parties as the Second and Third Defendants.  
 
As parties to the Settlement Agreement, it is not envisaged that the Cape Parties would object to the terms 
of the draft Consent Order. We shall be writing to their solicitors for their formal consent.  
 
Agreement to Service out of the jurisdiction  
 
If you do not consent to the draft Consent Order, it will be necessary to serve a claim form on you.  Under 
the CPR, service on a party out of the jurisdiction normally requires the permission of the Court, if the party 
to be served does not consent to accept service either itself or by solicitors retained by it.   
 
We therefore invite you to consent to service in respect of such a claim and of any further documents in 
the proceedings required to be on you: 

 
1. Outside the jurisdiction of England and Wales by posting to your professional address at 2110 N 

Beltline Bvld, Columbia, South Carolina 29204, United States of America 
 

2. By email at pdp@rplegalgroup.com, and/or 
 

3. By service on any solicitors retained by you, such as Morgan, Lewis & Bockius UK LLP, (at Condor 
House, 5-10 St. Paul's Churchyard, London, EC4M 8AL) whom we understand you have previously 
retained. 
 

If you do not provide consent to the Draft Consent Order, please provide consent to service of the claim 
either as above or in some other way that you prefer.  Such consent is also required by 9am (London) on 10 
June 2025. 
 
If you do not provide this consent, it will be necessary for our clients to apply to the Court to serve the claim 
form on you out of the jurisdiction.  We do not anticipate that this will cause any substantial delay to the 
progress of the claim, but it will increase our clients’ costs of the proceedings, and as noted above we 
anticipate that these costs will ultimately be recoverable from you. 
 
Part 8 of the CPR 
 
As suggested at paragraph 13.4(a) of the Business and Property Courts of England and Wales Chancery 
Guide 2022, we hereby notify you of our clients’ intention to bring the Contemplated Claim using the Part 
8 procedure under the English Civil Procedure Rules.  The Part 8 procedure is suitable as this matter does 
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not raise any substantial dispute of fact and indeed the only questions raised are questions of contractual 
construction and questions of law. 
 
Further, in light of the need to deal with this matter as expeditiously and efficiently as possible, the Part 8 
procedure is clearly appropriate. 
 
Pre-Action Protocol 
 
This letter is being sent to you in accordance with the Practice Direction on Pre-Action Conduct and 
Protocols (the “Pre-Action PD”) contained in the CPR.  We note that, as envisaged at paragraph 13 of the 
Pre-Action PD, the present case is one where a response is required as soon as practicable and on urgent 
basis. 
 
We refer you to paragraphs 13 to 16 of the Pre-Action PD which set out the Court’s powers to impose 
sanctions for failing to comply with its provisions.  We strongly encourage you to read and consider these 
paragraphs, as well the Pre-Action PD more generally. 
 
You already have the key documents on which we intend to rely to substantiate our clients’ claims.   
 
Conclusions 
 
We urge you not simply to ignore this letter.  This will lead to a claim being issued without further notice to 
you, and this will only increase the costs which our clients will seek from you in due course (and which we 
expect that you will be ordered to pay). 
 
Accordingly, please indicate that you will consent to the terms of the draft Consent Order by 9am on 10 
June 2025  
 
For the avoidance of doubt, nothing in this letter is or should be construed as a waiver of any of the Potential 
Claimants’ rights which are reserved to the fullest extent possible.   
 
Finally, nothing in this letter is intended to or amounts to a submission to the courts of the state of South 
Carolina. 
 
We look forward to receiving your response.  
 
Yours faithfully 

 
Enyo Law LLP 
 
Enclosures: The Settlement Agreement 
 Draft consent order 
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Claim No.: [____________]
IN THE HIGH COURT OF JUSTICE
BUSINESS AND PROPERTY COURTS OF ENGLAND AND WALES
BUSINESS LIST (ChD)

BEFORE [xxx]
[date of this order]

BETWEEN:

(1) ALTRAD INVESTMENT AUTHORITY SAS
(2) ALTRAD UK LIMITED

(3) CAPE UK HOLDINGS NEWCO LIMITED
(4) CAPE INDUSTRIAL SERVICES GROUP LIMITED

(5) CAPE HOLDCO LIMITED
(6) ALTRAD SERVICES LIMITED

(7) MR MOHED ALTRAD
Claimants

and

(1) PETER D. PROTOPAPAS
(2) CAPE INTERMEDIATE HOLDINGS LIMITED

(3) CAPE PLC (a company incorporated under the laws of Jersey)
Defendants

DRAFT ORDER 

UPON THE CLAIM brought by the Claimants against Cape Intermediate Holdings Limited 

(“CIHL”) and Cape plc (“Cape Jersey”, and together with CIHL, the “Cape Parties”) and Peter 

D Protopapas (“Mr Protopapas”) by a Part 8 claim form dated [xx] [xxxx] 2025  

AND UPON the Court noting that, on 16 March 2023, the Court of Common Pleas for the Fifth 

Judicial Circuit of the State of South Carolina, County of Richland (the “South Carolina Court”) 

made an order appointing Mr Protopapas as a receiver over CIHL (the “Receivership Order”) 

AND UPON Mr Protopapas having (purportedly in the name of CIHL) brought third party 

proceedings in the claim brought in the South Carolina Court by John A. Tibbs and Margaret 

B. Tibbs with claim number C/A No. 2023-CP-40-01759 by a summons and complaint first 
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issued on 30 June 2023 (the “Third-Party Complaint”, brought as third-party proceedings in 

the “Tibbs Claim”) 

AND UPON the Cape Parties having brought a claim by a Part 8 claim form dated 6 September 

2024 and with claim number BL-2024-001337 against Mr Protopapas 

AND UPON the judgment and order of Sir Anthony Mann (sitting in retirement as a judge of 

the High Court) on 22 November 2024 

AND UPON various parties, including the Claimants and the Cape Parties having entered into 

a settlement agreement dated 11 April 2025 (the “Settlement Agreement”) 

AND UPON the Court noting that the Settlement Agreement contains a jurisdiction clause 

under which the Courts of England and Wales have exclusive jurisdiction in respect of any 

dispute or issue in any way arising from or relating to the Settlement Agreement 

IT IS DECLARED THAT 

1. The directors of CIHL are the lawfully appointed directors of CIHL, who have the power 

and lawful authority to enter into the Settlement Agreement on behalf of CIHL and who 

have lawfully procured CIHL to enter into the Settlement Agreement.  

2. The directors of Cape Jersey are the lawfully appointed directors of Cape Jersey, who 

have the power and lawful authority to enter into the Settlement Agreement on behalf 

of Cape Jersey and who have lawfully procured Cape Jersey to enter into the 

Settlement Agreement.  

3. The Settlement Agreement has been entered into by lawfully authorised officers of the 

Claimants and of and Cape Parties and is lawfully binding on the parties to it. 

4. The terms and legal effect of the Settlement Agreement are such that it releases and 

settles any claims (whether known or unknown) that the Cape Parties have against the 

Claimants related to or arising (i) from the claims and allegations made in the Tibbs 

Claim (including in the Third-Party Complaint made within it) and (ii) from any other 

claims made after the date of the Settlement Agreement in any asbestos-related 

personal injury claims that may be asserted in the USA based in part or in whole upon 
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the Claimants’ alleged liability for the acts and/or omissions of CIHL (all such claims 

together, being “Settled Claims”) (and for the avoidance of doubt it also releases and 

settles any judgments (and any claims based on or related to any judgments) obtained 

pursuant to the making any such claims).  

5. Pursuant to the terms of the Settlement Agreement, the Claimants have no liability to 

the Cape Parties for any Settled Claims and the Cape Parties have no lawful claims 

against any of the Claimants arising out of or in relation to any Settled Claims. 

AND IT IS DECLARED THAT 

6. The powers and lawful authority of the directors of CIHL are unaffected by the 

Receivership Order (which is not recognised and has no legal effect in England and 

Wales and worldwide). 

7. Mr Protopapas has and had no power or lawful authority to take any steps or acts for, 

on behalf of, or in the name of the Cape Parties, including (but without prejudice to 

the generality of the foregoing) in any Settled Claims. 

8. Mr Protopapas is liable to indemnify the Claimants for all loss and damage arising out 

of Mr Protopapas’ pursuit of any Settled Claims purportedly undertaken in the name 

of and on behalf of CIHL. 

AND IT IS ORDERED THAT 

9. Mr Protopapas be restrained from taking any further step in the Third-Party Complaint 

(or in relation to any proceedings, including but not limited to any Settled Claims) in 

the name of or on behalf of CIHL, other than as required by the paragraphs in this 

order. 

10. Mr Protopapas shall forthwith take all and any steps to effect a final and with prejudice 

dismissal of the Third-Party Complaint against the Claimants with immediate effect 

and, in any event, Mr Protopapas is to have effected such a dismissal of the Third-

Party Complaint against the Claimants within 14 days of the date of this order. 

Costs 

266



11. The Claimants’ costs of and occasioned by this action be paid by Mr Protopapas. 

Service of this order 

This order shall be served by the Claimants on the Defendants.   

The Court has provided a sealed copy of this order to the solicitors for the Claimants, Enyo 

Law LLP, One Tudor Street, London EC4Y 0AH (reference: JTL/ALT1.1) 
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