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FORMS

STATE OF SOUTH CAROLINA

>
v.

State of South Carolina

INSTRUCTIONS - READ CAREFULLY

I. Place ofdetention

Name and location ofCourt which imposed sentence CLl*&<rc>kee CrwfO-kf
2.

Name(s) ofco-defendant(s) (ifany) -AZ/,43.

4.

I

Since every application must be sworn under oath, any false statement ofa material feet thereinmay serve as the basis ofprosecution and conviction for perjuiy. Applicants should, therefore, exercisecare to assure that all answers are true and correct.

The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:

(a)

(b)

>
z
C3

Full name and prison number (if any) of Applicant

32
o

APPLICATION FOR

County of cA&rokee

aoao-a-.s ~n
^03o-GrS-fl

o

POST-CONVICTION RELIEF

)
)
)

)
)
)
)
)
)
)
)
)

In order for this application to receive consideration by the Court, it shall be in writing (legiblyhandwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth inconcise form the answers to each applicable question. Ifnecessary, applicant may furnish his answer to aparticular question on the reverse side of the page or on an additional page. Applicant shall make clear towhich question any such continued answer refers.

Ifthe application is taken in forma pauperis, it shall include an affidavit (attached at the back ofthe form) setting forth information which establishes that applicant will be unable to pay the fees andcosts ofthe proceedings. When the application is completed, the original shall be mailed to the Clerk ofCourt for the County in which the applicant was convicted.

MwU C_. T-

IN THE COURT OF COMN®N P®Affn
e=

t\3

23CP-110505

oJ3rn

o2o
o‘~n
CtTT

o
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5.

6.

8.

the result in each such Court to which you appealed:

the date ofeach such result:

9.

(b)

2

i.

ii.

iii.

(a)

(b)

(c)

if known, citations ofany written opinion or orders entered pursuant to such

results:

(a)

i.

ii.

iii.

(b)
i.

ii.

iii.

(c)

i.

ii.

iii.

(d)

7. 1

_ w .... . ,

Ifyou answered “yes” to (7), list:

the name ofeach Court to which you appealed:

(c)

The date upon which sentence was imposed and the terms ofthe sentence:

PflurJfer 3(2

Ifyou answered "no” to (7), state your reasons for not so appealing:

(a) tUaS bu Mbj LaiAsue.r' Mr> •
Mo Need '

(a)

(b)

(c)

Check whether a finding ofguilty was made:

after a plea ofguilty ly g.3*

after a plea ofnot guilty

after a plea ofnolo contendere

Did you appeal from the judgment ofconviction or the imposition ofsentence?

24



10.

Y>^pp&r .

11.

fyf'evd

12.

(c)

13.

the name and location ofthe Court in which each was filed:

iv.

3

(a)

(b)

(a)

i.

ii.

iii.

iv.

(b)

i.

ii.

• ••

111.

Jd i |

(c)

State concisely the.grounds on which you base your allegation that you are being h^ld in

custody unlawfully:

(a)

(b)

(c)

State concisely and in the same order the facts which support each ofthe grounds s^tout

in (10):

(a)

(b)

(c)

W

Ifyou answered “yes" to any part of (12), list with respect to each petition, motion or

application:

the specific nature thereof:

V; had. CL P-Zo-A/r/tS

T /vVe. z£u>/-e. oaJ <x.ddt H
Prior to this application have you filed with respect to this conviction:

any petition in a State Court under South Carolina Law? Q

any petition in State or Federal Courts for habeas corpus or post-convictions

relief? MO

any petition in the United States Supreme Court for certiorari other than petitions,

ifany, already specified in (8)? K) O

any other petitions, motions or applications in this or any other Court? hJ O

25



the disposition thereof:

the date of each such disposition:

14.

15.

the proceedings in which each ground was raised:

Revised 3/2003
4

ifknown, citations ofany written opinions or orders entered pursuant to each such

disposition:

(c)

i.

ii.

iii.

iv.

(d)

i.

ii.

iii.

iv.

(e)

(a)

i.

ii.

iii.

(b)

i.

ii.

iii.

ifyou answered “yes” to (14) identify:

which grounds have been presented:

i. , ‘

ii.

iii.
__

iv. _

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

juO

26



16.

.17.

(e)

18.

ii.

iii.

the proceedings at which each suchattomey represented you:

ii.

iii.

Revised 3/2003

5

(a)

(b)

(c)

(d)

(a)

i.

(b)

i.

ifany ground set forth in ( 1 0) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has n ct

previously been presented:

(a)

(b)

(c)

Were you represented by an attorney at any time during the course of:

your arraignment and plea?

your trial, if any?

your sentencing?

your appeal, ifany, from the judgment ofconviction or the imposition of

sentence?

preparation, presentation or consideration ofany petitions, motions or

applications with respect to this conviction, which you filed?

Ifyou answered “yes” to one or more parts of (1 7), list:

the name and address ofeach attorney who represented you:

Mr'cAoP./ 4, KpTr-V far* PAID
Pe-Uv ty,

tu e</ S . C.» ,1 <?•?¥£>

Mr', Berry bo clo SO

27



19.

20.

VERIFICATION

(L.S.)

My Commission Expires:

Revised 3/2003
6

)
)
)

am 4, lesS

SWORN to and subscribed before me this £
day of.Jiuq— ,z&

Nolarfy Public

9|o°ito-

Are you now under sentence from any other court that you have not challenged?

HP

STATE OF SOUTH CAROLINA

County of Ct-ig/P

I. /fyfar'S’k Qt(( * befog duly SWorn
upon my oath, depose and say that 1 have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true.

State clearly the reliefyou seek in filing this application:

Mtsrdp.j~ cUtiroP. dmpea siaus u
rwe,

vA » ' i

28



(1) I am the applicant in this action and I believe I am entitled to redress.

(2)

A/laA-da/Vl
f 9 I Applicant

My Commission Expires:

Revised 3/2C03
7

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT

IN SUPPORT THEREOF

1, , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support ofmy
application I declare under penalty ofperjury that the following facts are true:

SWORN or affirmed to and subscribed before me this
—tH—. day of JI jULU ,

v Notary public

Because ofmy poverty I am unable to pay the costs ofsaid proceeding or gi ve
security thereof.' - - — ~

29
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS 

)  FOR THE SEVENTH JUDICIAL CIRCUIT 
COUNTY OF CHEROKEE ) 
 ) 
 
Marshall Depree Lee, ) Case No: 2023-CP-11-505 
S.C.D.C. No: 361541 ) 
 ) 
                    Applicant, ) 
 )  AMENDMENTS TO PCR APPLICATIONS 
vs.  ) 
 )   
STATE OF SOUTH CAROLINA, ) 
 )  
                    Respondent.  ) 

          _____________________________________) 
 
           The Applicant through his undersigned attorney amends his Application for Post-Conviction 
 
   relief. The Application was filed on July 21, 2023. The Applicant amends the Application as follows: 

 
 

1. Trial Counsel was ineffective for failure to investigate the charges and facts of the case.  
 

2. Trial Counsel was ineffective for not properly communicating with him about his  
case. 

3. Trial Counsel was ineffective for not presenting a self-defense defense in his case. 
 

4. Trial Counsel was ineffective for not moving to suppress statements that the Applicant 
gave to law enforcement. 
 

5. Trial Counsel was ineffective for inducing the Applicant to plead guilty under the threat 
of a life sentence. 
 

6. Trial Counsel was ineffective for not presenting a defense of accident. 
 

 
Wherefore, the Applicant amends his Post Conviction Relief application as stated above. 
 
 
    Respectfully submitted, 
 
    __s/Rodney Richey__________ 
    Rodney Richey 
    Richey and Richey, P.A. 
    Post Office Box 10916 
    Greenville, SC 29603 
    (864) 467-0503 
    Attorney for the Applicant 
 
Dated: August 19, 2024           
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     1

STATE OF SOUTH CAROLINA   )   
      )  COURT OF COMMON PLEAS NONJURY 

COUNTY OF CHEROKEE        )     
 
 

 
MARSHALL D. LEE,                 )        TRANSCRIPT 
               ) 
                 APPLICANT,      )            OF 

   ) 
              vs.              )          RECORD 
                ) 
STATE OF SOUTH CAROLINA,         )      2023-CP-11-505 

   )       
                 RESPONDENT.     )        
 
 
 

         September 3rd, 2024 
  

 
 
B E F O R E: 

 
     THE HONORABLE R. LAWTON McINTOSH, Judge. 
 
 
A P P E A R A N C E S: 
 
     RODNEY W. RICHEY 
     ESQ. 
     Attorney for the Applicant  

  
 

     SHAYLA J. FLORES 
     ASSISTANT ATTORNEY GENERAL 
     Attorney for the State  
 
 
 

                      

 
Pamela E. Green  
Circuit Court Reporter 
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I N D E X 

WITNESSES PAGE 

 

MARSHALL LEE 

   Direct examination by Mr. Richey  6 

   Cross-examination by Ms. Flores 15 

   Redirect examination by Mr. Richey 18 

MICHAEL BERRY 

   Direct examination by Mr. Richey 18 

   Cross-examination by Ms. Flores 23 

 

Certificate 28 
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     3

P R O C E E D I N G S 

 

THE COURT:  All right.

MS. FLORES:  May it please the Court?

THE COURT:  Yes, ma'am.

MS. FLORES:  Shayla Flores on behalf of the State of

South Carolina.

This is the post-conviction relief matter of Marshall

D. Lee versus the State.  Case Number 2023-CP-11-00505 out

of Cherokee County.

During it's June, 2020 term, the Cherokee County

Grand Jury indicted applicant for murder and possession of

a weapon during the commission of a violent crime,

2023-GS-11-0619.  Applicant was represented by Michael

Anthony Berry and Deputy Solicitor Adrienne Elizabeth

Barry of the Seventh Circuit Solicitor's Office prosecuted

the case.

On October 17th, 2022, applicant appeared before the

Honorable Keith Kelly and pled guilty as indicted.  Judge

Kelly sentenced app -- applicant to a negotiated sentence

of 30 years imprisonment on the murder charge and a term

of five years imprisonment for the possession of a weapon

during the commission of a violent crime to run

concurrently.  Applicant did not con -- did not appeal his

convictions or sentences.  
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     4

Applicant timely commenced this PCR action on

July 21st of 2023 raising multiple allegations of

ineffective assistance of counsel.  Applicant additionally

raised a number of new allegations in an amended

application that was received by respondent on

August 26th, 2024.  Applicant requests relief in the form

of having his murder charge dropped down and less time.

Before this Court are the Cherokee County Clerk of

Court records regarding subject convictions and sentences,

applicant's records from SCDC, and applicant's plea

transcript and the records of the current PCR action.  

At this time we would ask Mr. Richey to state for the

record which allegations applicant intends on moving

forward with, Your Honor, and also, if time allows, the

State would request that you en -- ensure that applicant's

understanding of the relief that is available to him.

MR. RICHEY:  I'll judge -- judge, we filed an amended

application which is dated August 19th, 2024, and those

set forth our allegations on this amended application.  I

don't know if the Court has that but we amended it.

THE COURT:  Okay.  Mr. Lee?

MR. LEE:  Yes, sir.

THE COURT:  All right.  Let me ask you this, Mr.

Richey.  

Have you gone over with Mr. Lee the relief that he
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     5

could get in this case?

MR. RICHEY:  Yes, sir, and I would just tell the

Court that, as it stands, he will be 76 when he gets out.

And so I mean we -- he's gon' go forward.  It'll be --

he'll be a 76 year old man and there's no withdrawal here.

THE COURT:  All right.  But just so the record's

clear, Mr. Lee, you were sentenced by Judge Kelly to the

minimum for murder.

MR. LEE:  Yes, sir.

THE COURT:  And you -- the five was run

consecutive -- concurrently with that.  So, you got the

minimum sentence for murder and the weapons charge you

could possibly get.  But if you go back and you were

granted relief, you're looking at a possibility of life

with -- that you would get without possibility of parole

served day for day.  

You understand that?

MR. LEE:  Yes, sir.

THE COURT:  Knowing that, you still want to go

forward with your application today?

MR. LEE:  Yes, sir.

THE COURT:  Very good.

All right.

MR. RICHEY:  Okay.  We'll call Mr. Lee.

THE COURT:  Place your left-hand on the Bible and

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56



     6

Marshall Lee - Direct examination
By Mr. Richey

raise your right-hand as best you can.

MR. LEE:  I can't raise my hand.

THE COURT:  That's fine.

                      MARSHALL LEE, being first duly

sworn, testified as follows:

THE COURT:  All right.  If you would, Mr. Lee, state

your full name for the record and spell your last name.

THE WITNESS:  My name's Marshall Depree Lee.  L-E-E.

DIRECT EXAMINATION  

BY MR. RICHEY: 

Q. Mr. Lee, are you currently in the Department of

Corrections?

A. Yes, sir.

Q. And, and what are you in there for?  

Are you -- what charge were you -- are you in there

for?

A. Murder and possession of a weapon during a violent

crime.

Q. And in what county did these charges occur?

A. Cherokee County.

Q. And, and, just briefly, you were alleged to have

killed a woman in this case.  

Is that correct --

A. Yes, sir.

Q. -- that, that came to your house at some point?
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     7

Marshall Lee - Direct examination
By Mr. Richey

A. Yes, sir.

Q. And, and it's your position that she did not come

alone correct, correct?

A. Correct.

Q. And, and was she with someone?

A. Yes, sir.

Q. And who was that?

A. She just said the first name was Alan.  That's all I

know.

Q. Okay.  And, and during the course of her getting

there, tell me kind of what happened briefly.

A. Well, I met her online and we scheduled a -- for her

to come down and she -- it was about close to time she was

suppose to come.  I text her where she was at and she --

something like that.  I can't remember exact words.  It's

been over five years.  

But she was about 15 minutes late.  But she said that

she had a flat tire when she come up on the porch and I

said yeah, I could help you change it.  So, I started

helping her change the tire and that's when the guy that

was with her attacked me from behind.

Q. Uh-huh.  (Affirmative).

And when he attacked, attacked you from behind, where

did -- where was the young lady at?

A. I do not know the exact location.
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Marshall Lee - Direct examination
By Mr. Richey

Q. Okay.

A. I was changing the tire.  As soon as I got done, I

let the jack down.  That's when he grabbed me.  Me and him

got down on the ground and was wrestling.

Q. And the gun ultimately fired, correct?

A. Yes, sir.

Q. And, and, and the young lady was killed, correct?

A. Yes, sir.

Q. Okay.  And, and, at that point, was it your position

you were defending yourself?

A. Yes, sir.

Q. Okay.  Now, who represented you on the charges?

A. Michael Berry.

Q. Okay.  And you believe that his, his representation

was ineffective, correct?  

A. Correct.

Q. Because, under the scenario that you have laid out,

you, you do not believe he investigated the facts and

circumstances of your case --

A. Correct.

Q. -- right?  

A. Yes.  

Q. And why do you believe that?

A. Cause they never -- my first lawyer was Whelchel,

which he retired halfway through my sentencing, and I got
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Marshall Lee - Direct examination
By Mr. Richey

Berry.  Well, I told Whelchel all about the cup and bar

that was threw at me and none of that was in the discovery

where it'd been fingerprinted or pursued or anything.

Q. Okay.  And you believed that your attorney should of

got that stuff and had it tested?  

A. Correct.

Q. And did y'all discuss that?

A. Yes, I discussed it with Whelchel.  Brought it up to

him and, when he retired, and --.

Q. Did you tell Mr. Berry?

A. Berry come -- yes, I, I did tell him.

Q. And, and did you talk to Mr. Berry about a

self-defense defense?

A. Yes, they said and pretty well in South Carolina

there's no self-defense unless it's inside my threshold.

Q. Okay.  So, he told you that the self-defense law

didn't exist or -- say that again.

A. He said it didn't apply unless it was inside my

threshold---

Q. Okay.

A. ---inside the house, which this happened outside of

the house.

Q. Okay.  And, and, in this particular case, you allege

that this guy jumped you or something?

A. Yes.
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Marshall Lee - Direct examination
By Mr. Richey

Q. Okay.  And you have given statements to the police at

this time, right, about what happened?

A. Yes.

Q. You talked to the police about what happened, right?

A. Yes.  Yes.  The detectives, yes.

Q. Okay.  And, and did you and your lawyer discuss,

discuss with you about having those statements suppressed

or anything, the ones that was negative against you?  

You got to answer yes or no.

A. N---

Q. Did y'all talk about your statements?  

A. Oh, yeah, yeah.  We talked about it, yes, sir.

Q. And did, did you -- did he tell you that you could

have a hearing and to try to suppress any of those

statements that were not good for you or not favorable to

you?

A. I never done any kind of hearing like that, no.

Q. Okay.  And, and you talked about -- another thing in

terms of defense, it's your position this wasn't an

intentional shooting, correct?

A. Correct.

Q. That it was -- it could of been perceived from your

position as being an accident?

A. Correct.

Q. Okay.  Did you talk to your lawyer about that?
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Marshall Lee - Direct examination
By Mr. Richey

A. Yes.

Q. You did?

A. Yes.

Q. And, and what did he -- what did he say about it

being an accident?

A. That -- kept bringing up the fact they couldn't prove

that there was another guy there and, and saying my story

wasn't adding up.  So --.

Q. And did you want to go to trial on this case?

A. Yes, I was going to trial and it was the Friday

before I started trying is when they told me, if I didn't

take the 30, I was gon' get life.

Q. Did---

A. Anything -- he couldn't beat the charge.

Q. Okay.  And so did the Court ask you a series of

questions in here about whether you were satisfied with

your lawyer and this is what you want to do?

You explained to the Court that that's what you

wanted to do, correct?

A. Yes.

Q. And, and why'd you do that if you didn't want to do

it?

A. At the time, I, I didn't -- I ain't never been in

trouble --

Q. No.
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Marshall Lee - Direct examination
By Mr. Richey

A. -- and I didn't know what to do and he told me, he

said just answer the questions yes, yes, yes and whatever.

That's what I done.

Q. And, and so is it your position that these, these

answers to these questions, they were not your answers I

mean cause you answered---

MS. FLORES:  Objection, Your Honor.  Leading.

Q. ---the question?  

Okay.  Were -- I'll rephrase it.

THE COURT:  Okay.

Q. The answers that you gave, were those your answers?

A. Yes, they were my answers.

Q. Okay.  And, and when you said the answer -- you said

the Court about your plea being voluntary and all that,

was that your answer?

A. Yes.

Q. Okay.  And so were you forced or coerced in to do

this guilty plea?

A. Yes.

Q. Okay.  And, and how were you coerced to do it?

A. They say if I didn't take the 30 I was gon' get life.

Q. Okay.  And you, and you understand today we -- we're

kind of in the same predicament a little bit?

A. Yes.  

Q. Right?
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Marshall Lee - Direct examination
By Mr. Richey

A. Yes.  Yes.

Q. That, if we win, we could get long -- so kind of the

same predicament?

A. Yes, sir.

Q. And your position today is different, correct?

A. Yes.

Q. Now why is it different?

A. I ain't gon' -- they ain't nobody in my family live

to see 70 years old.  I, I ain't got nothing to lose.

Q. Okay.

A. I -- after I done research on my tablet, I don't

think I should of got the murder trial.  I did not -- it

wasn't no before thought of I was wanting to harm this

girl.

Q. So, you're, you're saying that, under the elements of

murder, that there was no premeditation?

A. No, I---

Q. Is that what you're saying?

A. No, sir.

Q. Okay.  It's -- or what was it?

Something spur the thing that happened?

A. Yeah, I -- it's -- I met her online and I met a lot

of people online, all right, and I've never had any

problem with anyone until she come with that guy and that

guy got me from behind when I changed that tire.
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Marshall Lee - Direct examination
By Mr. Richey

Q. Okay.  And did, did you and the lawyer discuss this

guy?  

Did y'all discuss that?

A. Yeah, he said he couldn't prove that the guy was

there.

Q. And that's where the cup comes in, isn't it?

A. Yeah, that cup and the metal bar that he threw at me

which was part of the fence post.

Q. Were -- when the police came, and this case is being

investigated, did -- were you on the property, in jail, or

where were you?

A. I was on the property.

Q. Okay.  Okay.  And did you know where this stuff was

at the time---

A. Uh.

Q. ---the stuff that---

A. Yes.

Q. You did?

A. Yes.

Q. Did you tell your lawyer that?

A. I didn't see a lawyer for probably two or three

months after I got locked up.

Q. Okay.

A. Well, yes, I did tell him where it was at at the

time.
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Marshall Lee - Direct examination
By Mr. Richey

Q. Okay.  Okay.  Did you have anyone living in the house

--

A. Yes.

Q. -- after you were locked up?

A. Yes.  

Q. And who was that?

A. My wife and kids.

Q. Okay.  And did your wife know the stuff existed?

A. Yes, she did and my oldest son did.

Q. Did you direct them to your lawyer for him to --?

A. Yeah, I wrote my lawyer and told him.

Q. Okay.  And do you believe he just refused to do it or

I mean --?

A. Yeah.

Q. Okay.  All right.  Thank you.  

A. All right.

Q. Answer any questions the attorney general will have

for you.

CROSS-EXAMINATION 

BY MS. FLORES: 

Q. Good afternoon, Mr. Lee.

About how many times would you say your attorney met

with you?

A. I let -- met with Whelchel once and, Berry, I want to

say twice, maybe three times.
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Marshall Lee - Cross-examination
By Ms. Flores

Q. And do you recall telling the Court that, that your

attorney explained all of the elements of these crimes to

you?

A. What do you mean elements?

Q. Everything that the State had against you and what

the State had to prove to get a conviction against you.

A. Yes.  

Q. And do you recall telling the Court that your

attorney shared discovery materials with you?

A. Yeah, I didn't get a discovery till probably after

about two years in.  Maybe two and half years in.

Q. Okay.  And that was prior to entering your guilty

plea---

A. Yes.  

Q. ---correct? 

A. Yes.

Q. Do you retire -- recall telling the Court that you

didn't need any additional time to speak with your

attorney at your plea hearing?

A. No, I didn't.

Q. Do you recall telling the Court that your attorney

had done everything possible to help you at your plea

hearing?

A. Yes, I did say -- told the Court that.

MS. FLORES:  Beg the Court's indulgence, Your Honor?  
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Marshall Lee - Cross-examination
By Ms. Flores

Did you attempt to appeal your convictions or

sentences?

A. No.

Q. Did you tell your attorney that you wanted to appeal

your convictions---

A. No.

Q. ---or sentences?

Do you recall telling that Court that no one coerced

you when you were entering your, your guilty plea of your

own volition?

A. I can not remember.  But I don't think so.

Q. Okay.  Did you bring up any of the issues that you

alleged now with the Court at your plea hearing?

A. Yes, I brought them up.  The -- most of it was to

Whelchel that, that I brought up.  Me and him went down --

he wrote down step by step everything that happened.

Q. Okay.  And how about the judge at your plea hearing?  

Did you tell them?

A. No.

Q. Okay.  And why not?

A. I, I done agreed to the 30.  I didn't, I didn't know

what to -- I didn't know I should.

MS. FLORES:  Beg the Court's indulgence, Your Honor.

(Pause.)

MS. FLORES:  No further questions, Your Honor.
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Marshall Lee - Redirect examination
By Mr. Richey

THE COURT:  Any redirect?

REDIRECT EXAMINATION  

BY MR. RICHEY:  

Q. Mr. -- so you agreed to this -- that -- you agreed to

this negotiated 30 years, right?

A. Yes, sir.

Q. Okay.  And did you and your lawyer discuss that?

A. Yes.

Q. And did you know the ramifications of it, that you

have to do it day for day?

A. Yes.

Q. Okay.  Thank you.

THE COURT:  Thank you, sir.  You may step down.

We'd call Mr. Michael Berry.

MR. RICHEY:  Sir?  

I'm sorry.  Excuse me.

THE COURT:  Oh, yeah.

Raise your right-hand.

                    MICHAEL BERRY, being first duly

sworn, testified as follows:

THE COURT:  Thank you.

Would you please take a seat and state your full name

and spell your last name?

THE WITNESS:  Michael Anthony Berry.  B-E-R-R-Y.

THE COURT:  Thank you, sir.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69



    19

Michael Berry - Direct examination
By Mr. Richey

DIRECT EXAMINATION  

BY MR. RICHEY: 

Q. Sir, are you -- you -- Mr. Berry.  

Is that correct?

A. That's correct.

Q. And, Mr. Berry, what -- did you represent Mr. Lee?

A. I did.

Q. And did you represent him on the charges that we've

been talking about today, the murder and the weapons

charge?

A. I was not the original attorney that was appointed to

represent Mr. Lee.  Mr. Whelchel, as has been referenced,

was appointed back in September of 2019.  I actually left

the Public Defender's Office for a period of time,

returned back in August of 2020 upon Mr. Whelchel's

retirement.  And so I assumed all of his cases.

Q. Did, did you have the opportunity to review the case

file and the evidence prior to this guilty plea?

A. I did.

Q. And did, did you discuss -- did you have any

discussions with Mr. Lee?

A. Mr. Lee and I met probably more than 10 times

according to the review of my file.

Q. Okay.  And when you talked to him, did, did y'all

talk about self-defense?
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Michael Berry - Direct examination
By Mr. Richey

A. We absolutely did.

Q. And was it, was it -- and you heard the testimony

from Mr. Lee that that -- that he believed there was no

self-defense in South Carolina unless you were in your

home or something.

A. That, that would of been erroneous advice if I had

given that and I deny that that's what I told him.

We did talk about self-defense.  Mr. Lee, upon his

arrest, gave several different accounts of what happened.

The, the first account was that he just blacked out and

didn't know what happened and then it evolved from there

that he was attacked and the stories -- I believe there

were three or four different iterations of the story by

the time it was all said and done and investigators, you

know, typed their final report.

Q. Did, did he allege that he was defending himself?

A. He did tell me that, yes, and, you know, I don't know

exactly what did happen.  I, I do believe that there's

some credit that there probably was someone else that came

down with this female that was arranging to see Mr. Lee.

But given the various stories and, and the final

iteration of the story and, if I can, was that Mr. Lee

actually had to go back in the house to retrieve the

firearm.  He came back outside, chased the male into the

woodline, and this was after he had shot the female.  She
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Michael Berry - Direct examination
By Mr. Richey

was laying on the ground.  Chased the male into the

woodline.

He came back out after he couldn't find the male and

the female was laying on the ground shot and screaming at

him.  And, in his last statement to police, he said he

raised the gun and shot her two additional times while she

was laying on the ground.

Q. Okay.  And, and in terms of the statements that he

gave to law enforcement, would he have a right to have a

suppression hearing on those statements?

A. Absolutely.  We discussed that too because it was

raised to Mr. Whelchel and then, when I took over the

case, I looked back at his notes and I talked with Mr. Lee

about that.  Mr. Whelchel actually felt it appropriate to

have him evaluated.

So, he was sent to the Department of Mental Health,

was evaluated for mental competency.  He was found to be

competent.

Upon my review of the case, we started talking about

the prescription meds that he was taking.  I reached out

to Doctor David Eagerton, who is a, a forensic

toxicologist, to kind of advise me on the effects of the

medications and any interactions that those would of had,

whether or not they would have interacted in a negative

way, and he, he kind of gave me the opinion that, you
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Michael Berry - Direct examination
By Mr. Richey

know, the, the medications that he would prescribe were

being prescribed in a legitimate way for, you know,

legitimate medical purposes.

Q. When -- in terms of trying the case, were you, were

you able to try the case, prepared?  

Were you able to go forward to jury trial?

A. I, I was ready to try the case.  The propriety of

actually trying the case I think was not good just because

of the, the evidence against us.  It was a hard decision

for Mr. Lee and we had long conversations about that.

But, yes, we were prepared to go forward at trial.

Q. And the presence of a life sentence -- well, was that

the inducement to get him to plead guilty or was it just

here's the case, it's not gon' go your way?

A. I, I think that I probably did advise Mr. Lee, you

know, based on my experience, recent verdicts and

historical sentences that we had seen after guilty

verdicts on murder cases that, you know, I believe that he

would receive a life sentence.  Certainly that's, you

know, my experience.

And so that's gonna be in my advice to him.  And, you

know, 30 years at 47 years old is nothing to shake a stick

at by any means.  But it's not life.

Q. And, and this transcript outlines questions that were

asked by the judge to Mr. Lee.
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Michael Berry - Direct examination
By Mr. Richey

Did you in any way tell him how to answer these

questions?

A. I, I would never tell a client how to answer

questions.

Q. And was these answers, from your understanding, his

answers?

A. They would of been.

Q. And, and from your understanding, he wanted to go to

trial up to a certain point in this case, right?

A. We were talking up until, as he said, the, the Friday

before and he, he made that decision.

MR. RICHEY:  Okay.  One moment, Your Honor, please.

(Pause.)

MR. RICHEY:  Answer any questions the attorney

general has for you.

CROSS-EXAMINATION 

BY MS. FLORES: 

Q. Good afternoon.

So, how long have you been practicing law?

A. Thirteen years this week.

Q. Congratulations.

About how much of that has been in criminal law?

A. All 13 years.

Q. And were you appointed or retained in this case?

A. I've always been with the Public Defender's Office.
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Michael Berry - Cross-examination
By Ms. Flores

So, it would of been appointed.

Q. Okay.  And about how long before entering this guilty

plea were you appointed?

A. So, again, I would of started representing Mr. Lee in

August of 2020 and we entered the guilty plea on

October 17th of 2022.

Q. And did you review all the discovery in this case

with applicant?

A. Everything that I had in my possession, yes.

Q. And during your meetings with the applicant, did he

seem to have a good understanding of everything that you

reviewed with him?

A. We, we discussed the case and he was very active and

involved in it.  I, I sent him case law as I do with

clients who raise issues to me so that they can have an

understanding of where I'm coming from before I meet with

them and go over it.  

So, I gave him case law.  We discussed that and --

but we would of discussed any questions he had as well.

Q. Okay.  And did your client ever indicate to you that

he wanted to go to trial or plead guilty?

A. We were a trial all throughout my representation

though.  I think the hope was that the charge would be

reduced to a voluntary and we did offer that to the

prosecutor.  I offered that quite early on after I got the
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Michael Berry - Cross-examination
By Ms. Flores

case.  Tried to obtain that for Mr. Lee over the two years

that I did represent him and we were not able to get them

to reduce the charge.

Q. In your opinion, do you think the State had a strong

case against the applicant?

A. Absolutely.

Q. Do you recall -- what is your recollection of the

State's evidence in their case that they were forming?

A. Well, they did have cellphone evidence.  They had

messaging from an online website wherein Mr. Lee and the

victim had been chatting for several weeks leading up to

the, the date of the incident where they had arranged this

particular day for them to meet up.  

She was going to travel down from -- I, I believe she

was staying in a hotel in South Park in Charlotte and she

was going to travel down to Gaffney to Mr. Lee's residence

and they were going to meet.  That, that occurred.  The,

the incident happened.

Afterwards, Mr. Lee, as he kind of alluded to, his

oldest son -- he actually had moved the, the victim's car

from his property and took it to a, a -- another property.

And so there was some concealment there that they were

gonna be able to show.  And, again, the, the statements,

the varying statements, that Mr. Lee gave.

Q. And did you in any way coerce or threaten Mr. Lee
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Michael Berry - Cross-examination
By Ms. Flores

into taking this plea?

A. No.

Q. Did you in any way advise him that he should only

answer yes to the judge's questions?

A. No.

Q. And did you see any reason to have a second

competency evaluation conducted?

A. No.

Q. Did, did applicant ever inform you that he wished to

appeal his convictions or sentences?

A. He did not.

Q. And did you review applicant's constitutional rights

with him and the ones that he would be forebearing in

entering his guilty plea?  

A. I would have, yes.

Q. And do you stand by your representation of the

applicant?  

A. Yes.

MS. FLORES:  No further questions, Your Honor.

MR. RICHEY:  No questions.

THE COURT:  May this witness be excused?

MS. FLORES:  Yes, Your Honor.

MR. RICHEY:  No objection.

THE COURT:  Thank you, sir.

THE WITNESS:  Thank you, judge.
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THE COURT:  All right.  Any other witnesses, Mr.---

MR. RICHEY:  No other witnesses, Your Honor.

MS. FLORES:  No further witnesses, Your Honor.

THE COURT:  All right.  Thank you.

You want to make any closing statements or you just

want to do it on the merits?

MR. RICHEY:  Do it on the merits, Your Honor. 

MS. FLORES:  On the merits, Your Honor.

THE COURT:  I'll give you a decision once I've read

through this.  

Thank you very much.

MS. FLORES:  Thank you, Your Honor.

 

* * *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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C E R T I F I C A T E 

I, Pamela E. Green, Official Court Reporter for the

State of South Carolina, do hereby certify that the

foregoing is a true, accurate and complete Transcript of

Record of the proceedings had and evidence introduced in

the trial of the captioned case, relative to appeal, in

the Court of Common Pleas Nonjury for Cherokee County,

South Carolina, on the 3rd day of September, 2024.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

                           February 12th, 2025

                     ________________________________

                      PAMELA E. GREEN, Court Reporter
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DOCKET NO.

The State of South Carolina 828JUN-I. «|r29

County of Cherokee
BRANDY W. MCBEE

Barry Barnette, SoUclIor

COURT OF GENERAL SESSIONS

ARREST WARRANT NUMBER

Qml q, aoao TERM
2019A1 1 101 01132 - Count One

2019A111Q1 01133 - Count Two

THE STATE

vs.

MARSHALL DEPREE LEE

Indictment for
VERDICT

Foreperson ofPetit Jury
Dale:

MURDER (COUNT ONE) AND
POSSESSION

OF WEAPON DURING COMMISSION OF A
VIOLENT CRIME (COUNT TWO)

SC Code: 1 6-03-00)0, 0020; 16-23-490
CDRCODE: 116; 0549

CLASS: FEL-EXM; FEL/F

[•©person of Grand Jay
tie:

ACTION OF GRAND JURY

FlBH I

Hl L’Ogi OFFICE OF
, CLERK OF COURT
CHEROKEE COWTY/S.C.

Cherokee county Sheriff's Office
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INDICTMENT

COUNTY OF CHEROKEE

COUNT ONE-MURDER

That Marshall Depree Lee did in Cherokee County between September 23,

2019 and September 26, 2019, feloniously, willfully, and with malice aforethought,

kill one Jamie Buser, by shooting the victim, and that the victim died as a

proximate result thereof, all in violation of §16-3-0010, 0020, CODE OF LAWS OF

SOUTH CAROLINA, (1976, as amended).

That Marshall Depree Lee did in Cherokee County between September 23,

2019 and September 26, 2019, possess a firearm, during the commission of a

violent crime as defined in Code §16-1-60, to wit: MURDER, in violation of Code

§ 1 6-23-490, CODE OF LAWS OF SOUTH CAROLINA, (1 976), as amended.

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided.

STATE OF SOUTH CAROLINA )

)
}

COUNT TWO-POSSESSION OF WEAPON DURING
COMMISSION OF A VIOLENT CRIME

At a Court of General Sessions, convened on QlVU 4) 'the
Grand Jurors of Cherokee County present upon their oath:

ASSISTANT SOLICITOR A
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V

STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF CHEROKEE

STATE INDICTMENT/CASE#: 2020 -GS- 11 -619
VS.

SENTENCE SHEET

0 PLEADSIn disposition of the above indictment comes now the Defendant who was

TO: Murder (30 years - LIFE) NEG: 30 years concurrent

of the S.C. Code of Laws, bearing CDR Code # usIn violation of § 16-3-1Q

SERIOUS 0 MOST SERIOUS0 VIOLENTNON-VIOLENT

As Indicted,The charge Is:
(det's initials)

Solicitor

Youthful Offender Act not to exceed years

Pursuant to 18 U.S.C. § 922 and § 16-25-30 it Is unlawful for a person convicted of a violation of § 16-25-20 or § 16-25-65
(Domestic Violence) to ship, transport, possess, or receive a firearm or ammunition.

Lesser Included

Offense,

The plea is: Without Negotiations or Recommendation,
Ai/rEST: /i

18-3-10

116

80210
SC Bar#

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

*CDL Yes No CMV Yes No Hazmat Yes No

CONVICTED OF or

Marshall Deprea Lee

AKA:

DL#‘ SID#

A/W#l 201 9A111Q1 01132

Date of Offense: 603-26/2019
S.C. Code §:

CDR Code#:

Thg sentence shall run
CONCURRENT or CONSECUTIVE to sentence on:

The Defendants to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied by SCDOC:
/ ///g (daw/months
' 'Ttflnclude time spent on monitored house arrest prior to trial and sentencing,
d The Defendant Shall be Released from County Detention Center.

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference. r

Mandatory GPS § 17-25-45

(CSC wftnlnor l^cr CSC w/minor 3"fl)
Defendant Waives
Presentment to Grand Jury.

Recommendation, 0 Negotiated Sentence, Q Recommendation by the Slate.

fBC Bar# | ifefendant * AttorneyYofbefendant
v j Michael A. Berry

WHEREFORE, the Defendant is committed to the ® State Department of Correction County Detentip^i Center,

for a determinate term of 32 days/months/^ar^lmu^med

and/or to pay a fine of S —* : provided that upon the service of days/months/years/Time Served and or payment

of$ : plus costs and assessments as applicable*; the balance is suspended with probation for ’
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STATE VS. Marshall Degree Lee -GS- 619

SPECIAL CONDITIONS:

PTUP after

Completion of GED Random Drug/AIcohol TestingSubstance Abuse Counseling

No Contact with Victim Domestic Violence Intervention ProgramAttend Voc. Rehab. Or Job Corp

May serve W/EMental Health Counseling
beginning:

Sex Offender Registry pursuant to S.C. Code § 23-3-430 Public Service Employment days/hours

Central Registry of Child Abuse and Neglect pursuant to S.C. Code § 17-25*135.

Other:

RESTITUTION: Deferred Def. Waives Hearing O Ordered

Total $ plus 20% fee: $

SetbySCDPPPSPayment Terms:

Recipient

1
S Beginning

OctoberL-fy

Page 2 of2SCCA/217 (07/2021)

I

Presiding Judge:
Judge Code:
Sentence Date:

$500

TBD

TOTAL

months/years

And Other Terms Listed Below:

>iog>
$100

$12

$25

^25)
'STso

$41

$50

$40/ea

TBD

$

$

$

$

$

$

$

S

$

s

s

J

Clerk of Court/Deputy Clerk:
Court Reporter.

•Fine:

Fine may be pd. in equal consecutive weekly/monthly pmts. of
§14-1-206 (Assessments 107.5%)

§14-1-211 (A)(1)(Conv. Surcharge)

§14-1-211 (A)(2)(DUI Surcharge)

§56-5:2995 (DUl Assessment)
§56-1-266 (DUI Breath Test)

§14-1-212 (Law Enforce. Funding)

§14-1-213 (Drug Court Surcharge)

§34-11-70(b)and(c), and 34-1 1-90(c)and(d) (Admin Fraud Check Court Costs)
§50-21-114 (BUI Breath Test Fee)

§56-5-2942(J) (Vehicle Assessment)
3% to county (If paid in Installments)

O Appointed PD or appointed other counsel, Proviso requires $500 be paid to Clerk
during probation and shall be collected before any other fees
§ 17-3-30(8) Unpaid Application Fee to be paid to the Public Defender Fund

INDICTMENT/CASE#: 202q
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1

STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF CHEROKEE

i
STATE INDICTMENT/CASE#: 2020-GS-11 .619(A)

VS.

SENTENCE SHEET

0 PLEADSIn disposition of the above indictment comes now the Defendant who was

TO: Weapons/ Poss, waapon during violent critna, IT not also sentenced to life without parole ordeath (5 years) NEG: 5 years conagrent

In violation of § 16-23-490 of the S.C. Code of Laws, bearing CDR Code # 549

0 NON-VIOLENT VIOLENT SERIOUS (OST SERIOUS

orThe charge Is: As Indicted,
(def.’s initials)

i

Youthful Offender Act not to exceed —years

of $ : plus costs and assessments as applicable*: the balance Is suspended with probation for

1

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.

Pursuant to 18 U.S.C. § 922 and § 16-25-30 It Is unlawful fora person convicted of a violation of § 16-25-20 or § 16-25-65
(Domestic Violence) to ship, transport, possess, or receive a firearm or ammunition.

Lesser Included
Offense,

16-23-490

549

80210

SC Bar#

)
)
)
)
)
)
)
)

)

*CDL Yes No CMV Yes No Hazmat Yes No

CONVICTS) OF or

Marshal] Degree Lse

AKA:

A/W#: 2019A11101Q1133

Date of Offense: 003-28/2019
S.C. Code §:

CDR Code#:

The plea is: Without Negotiations or Recommendation, 0 Negotiated Sentence, Recommendation by the State.

U . Michael A. Berry 1
WHEREFORE, the Defendant is committed to the Jxfstate Department of Correction O County Detention Center,

fora determinate term of £ days/monthc/^gars^rimthScrved
and/or to pay a fine of $ — : provided that upon the service of days/months/years/TIme Served and or payment

Mandatory GPS §17-25-45

(CSC w/mlnor 1yor CSC w/mlnor 3*)
Defendant Waives
Presentment to Grand Jury.

The sentence shall run
Nj CONCURRENT or CONSECUTIVE to sentence on:

txt The Defendant is to be given credit for time served pursuant to S.C. Code § 24-1 3-40 to be calculated and applied by SCDOC.

TSindude time spent on monitored house arrest prior to trial and sentencing.
The Defendant Shall be Released from County Detention Center.
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STATE VS. Marshall Depree Lea - 619(A)

SPECIAL CONDITIONS:

PTUP after

Completion of GED Random Drug/Aicohol TestingSubstance Abuse Counseling

No Contact with Victim Domestic Violence Intervention ProgramAttend Voc. Rehab. Or Job Corp

May serve WJEMental Health Counseling
beginning:

Sex Offender Registry pursuant to S.C. Code § 23-3-430 Public Service Employment days/hours

Central Registry of Child Abuse and Neglect pursuant to S.C. Code § 17-25-136.

Other:

RESTITUTION: Deferred Q Def. Waives Hearing Ordered

Total $. plus 20% fee: $.

SetbySCDPPPSPayment Terms:

Recipient:

$

$ Beginning

Page 2 of 2SCCA/217 (07/2021)

''UBS.

months/years

And Other Terms Listed Below:

$500
TBO

TOTAL

•Fine:

Fine may be pd. in equal consecutive weeklyftnonthly pmts. of

§14-1-206 (Assessments 107.5%)

§14-1-21 1 (AX1 RConv. Surcharge)

§14-1-211 (A)(2)(DUl Surcharge)

§56-5-2905 (OUI Assessment)

§56-1-286 (DUI Breath Test)

§14-1-212 (Law Enforce. Funding)

§14-1-213 (Drug Court Surcharge)

§34-11-70(b)and(c). and 34-11-90(c)and(d) (Admin Fraud Check Court Costs)

§50-21-1 14 (BUI Breath Test Fee)
§56-5-2942(J) (Vehicle Assessment)

3% to County (if paid in installments)
Appointed PD or appointed other counsel, Proviso requires $500 be paid to Clerk
during probation and shall be collected before any other fees

§ 17-3-30(B) Unpaid Application Fee to be paid to 1he Public Defender Fund
$

$

$

$

$

$

$
$

$
$

$

$

$3.35

(fjotb
$100

$12

$25

TOO

$41

$50

$40/ea

TBO

Clerk of Court/Deputy Cleric:
Court Reporter

INDICTMENT/CASE#: 2020 -GS- 11

Presiding Judge:
Judge Code: 4^7 s A A
Sentence Date: s'"-
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