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PROCEEDINGS
THE COURT: Okay. The next case on the docket is

West Street Farms versus the City of Beaufort, 2022CP070039.

Okay. What do y'all want to tell me. Mr. Gowder you are
muted.

MR. GOWDER: I see that Your Honor. Thank you very
much. You probably have to say that a number of times a day, I
apologize. Your Honor, we are here on two appeals of
administrative decisions of a multi-family project in the City
of Beaufort. One is an appeal of an Historic Review Board
matter which is the first item on your docket. And then there
-—- the next two are both appeals by my clients and by the
Historic Beaufort Foundation of a decision of the Board of
Zoning Appeals. I think Mr. Massalon, who represents the
Historic Beaufort Foundation is probably in the waiting room
and I would ask, Your Honor, he could be admitted. Here he is.
That would be great. I -- with the Court's permission, I'd
suggest, Your Honor, that we argue the Historic Review Board
decision first, Mr. Nicholson and I, and then when we get to
the Board of Zoning Appeals matter which is related obviously,
Mr. Massalon and I would like to split the argument on the
appeal in the interest of time so that we don't repeat each
other.

THE COURT: All right.

MR. GOWDER: Thank you, Your Honor. Your Honor, the
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first matter is an appeal of a decision of the Historic Review
Board of the issuance of a preliminary approval on December the
8th, 2021. Your Honor, this project we have submitted we --
all the parties have submitted memoranda which you have before
you. There are also the petitions on appeal, there's also the
record on appeal that you have at your disposal. And Your
Honor, we in this argument rely on all the ground stated in our
petition but for the purposes of this argument we would really
like to highlight just two points.

First, Your Honor, approval by the Historic Review Board
of this multifamily project in the historic district of the
City of Beaufort, required compliance with the zoning
ordinance. Which at the time of the preliminary Historic
Review Board approval did not exist since the special exception
which the applicant was required to get from the Board of
Zoning Appeals, which you'll hear here in a minute had not been
finally issued.

Though the BZA had issued the special exception back
in August before this hearing, the decision was timely appealed
to the Circuit Court and the proper zoning therefore was not
yet in place for proceeding with the preliminary HRB approval.
We contend that the HRB needed to wait for the zoning to be
processed, to be completed before it could proceed. Failing to
do so, Your Honor, deprived them of jurisdiction and was an

error of law. Second, Your Honor, there is no evidence in the
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record that the Historic Review Board relied on either the
Beaufort code, the Beaufort Civic Master Plan or the Beaufort
Preservation Manual, which they're required to do by law in
issuing this preliminary approval. In fact, Your Honor, the
evidence to the contrary. So, the preliminary approval was,
was erroneous as a matter of law.

The written acknowledgement that the HRB issued after
the hearing and the minutes which are in the record do not
reveal any such consideration by the HRB, nor does the
transcript, all of which you have in the record on appeal. To
review it briefly, Your Honor, the Beaufort preservation manual
states that new construction must blend harmoniously with the
historic fabric of the town. The Beaufort code section 4.3 0.2
all of this Your Honor, we've cited in our memorandum.

Requires that new construction should complement the massing of
neighboring buildings, and that special attention shall be paid
to specific building design elements in order to articulate a
building form that is appropriate to the neighborhood context.
The proposed multifamily project here Your Honor, at 211
Charles Street, again in the historic district in Beaufort is
directly across from two significant historic properties, the
Elliot House at Bay and Charles Street, and the Lucius Cuthbert
House at Port Republic in Charles Street. This proposed multi-
family structure, Your Honor, is two and a half times longer

and a story taller than the surrounding two-story historic
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buildings, and therefore violates the criteria for contextual
harmony and compatibility.

In addition, Your Honor, the proximity requires a
sensitive infill instead that blends harmoniously with the
adjacent historic properties as required by the Beaufort code.
The Beaufort code also, Your Honor, requires conformity with
the master plan for this area, the Civic Master Plan. And
Civic Master Plan, Your Honor, among other requirements
envisions an intimate scale development in this area with two
story buildings rather than three story large footprint
buildings. And we'll discuss that term of art in the next --
in the next hearing regarding the Board of Zoning Appeal.

In addition, Your Honor, the Civic Master Plan
requires that the building that is being proposed fit the areas
architectural context. This proposed building, Your Honor,
does not reflect the intent of the Civic Master Plan for
redevelopment of Port Republic Street. And as a result, the
HRB aired as a matter of law in issuing this preliminary
approval when the project completely failed to comply with or
even acknowledge in its decision, the Beaufort Code, the
Beaufort Civic Master Plan or the Preservation Manual.

Now, Your Honor, clearly the Court, this Court, as a
circuit court sitting as an appellate court of the HRB
decision, may not second guess Boards of Architectural Review.

When they make value judgements based on the law and the facts
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before them. Here, however, there is no evidence in the record
that the board considered any of the applicable law or
standards that it is bound to enforce. And in fact, Your
Honor, the record reveals that the proposed project directly
violates those governing laws and regulations. $So, as a
result, Your Honor, the HRB'S action in issuing this
preliminary approval had no legal basis and that this court --
and this court should reverse it and send it back to the HRB
for further consideration and conformance with the law. So,
Your Honor, that's my argument on the HRB appeal and with the
Court's permission I'll pause and allow the Respondents to
proceed.

THE COURT: Let me ask one quick question. You said
that these were approved prior to the implementation of a new
zoning law. Is that correct? Is that what I heard?

MR. GOWDER: ©No, sir, Your Honor. These were
actually approved after the current zoning code was put into
place by about three years. So, what I was talking about, Your
Honor, is that the -- this project, the size of this project
makes it what is defined in the Beaufort code as a large
footprint building. It's a kind of a -- it's a size and scale
of a building that's specifically defined in the Beaufort code.
A large footprint building in order to be located in certain
zoning districts in the historic downtown including this one, a

T5 district, have to get special exception approval by the
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Board of Zoning Appeals. They did that, they went to the Board
of Zoning Appeals and the Board of Zoning Appeals over our
objection issued that special exception but that had been
appealed at the time that the HRB decided to go forward with
this architectural review approval. And we contend that that
was error, they needed to wait for the zoning to be finalized
before they could proceed.

THE COURT: Okay. All right. Thank you. Who's up?

MS. BOZEMAN: Excuse me, I've now unmuted myself.
Good morning. My name is Virginia Bozeman and I represent the
City of Beaufort and the Historic Review Board. I'd like to
introduce my client as well, who is here observing this
morning. Scott Marshall, who is the city manager for the City
of Beaufort is also in attendance. And I'll be brief because
Mr. Nicholson has lived through a long series of appeals by
West Street Farms and Mix Street Farms related to a series of
development that developments his client has undertaken within
the Historic District in Beaufort and he's much more familiar
with the ins and outs of all of those appeals. And his client,
obviously has been a party to each one and has presented more
than sufficient evidence at each stage of the Citizen Board
Appeals. As far as the HRB appeal before you goes —-- there are
three steps.

The HRB first, when considering any sort of

architectural plans, goes through a conceptual approval
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process. It then goes to a preliminary approval; it finally
has got a final approval. All three steps have occurred in
this matter. The first step occurred on February the 10th of
2021 and there was unanimous decision approving that plan, that
order was not appealed and has since become final. And the
second stage, the preliminary approval stage went forward on
August the 9th or excuse me, went forward on December the 8th
of 2021. And that was following the BCA hearing where the
special exception was granted that Mr. Gowder referenced. At
that time, there was a preliminary approval of the
architectural plans and that's the appeal that's in front of
you right now.

After that, however, on July the 22nd of '22, there
was the final approval meeting. At that time, the design plans
were finally approved without any appeal. Because of that,
this court currently does not have jurisdiction to consider
this. The original approval occurred January the 10th, 2021.
That order has since become final and it cannot be considered
by this court. The final approval has also become final. That
occurred 30 days after July, the 22nd of 2022. And for that
reason, the issue was moot. Sending this back to the
Architectural Review Board for a second hearing of the
preliminary approval would do nothing to further the interest
of Mr. Gowder's clients, and would like to appeal the final

approval that occurred on July the 22nd of 2022 without that
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order ever having been approved.

As to the individual -- as to the merits of the
review board's decision, I will defer to Mr. Gowder on that, I
do want to point out that this is a very unique situation.
Typically, when the Circuit Court hears appeals of this nature,
you've got the city on one side and the developer on the other.
And an unhappy party to the original proceeding has appealed,
either because the developer believes the board abused its
discretion and didn't follow the law or because the city
believes that the board's decision was an error. Here, the
parties to the underlying matter are happy, nobody appealed the
decision. The apartment plan submitted by 303 associates to
the Architectural Review Board was approved. Once it became
final, there was no question that from an architectural
perspective, that development was allowed to proceed.

The appeal before you is unusual in that it is a
third party appeal. It is unusual to see this within the
state. It is particularly unusual in this situation where it's
-— Mr. Nicholson will explain to you, there's been a long
series of appeals that have gone on for years in an effort by
disgruntled third parties for whatever reason, to interfere
with the developments that 303 associates has started in the
Beaufort area. They're essentially asking the Court to
reconsider all of the evidence presented at the administrative

level. As Mr. Gowder pointed out, the preliminary approval, if
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it's even properly before this court can't be litigated at this
stage. It can only be overturned if the decision was
arbitrary, capricious, or an abusive discretion. There has to
be some sort of evidence in the record that the board was
wrong. Well, not some sort of evidence the board was wrong,
some sort of evidence to support the Board's findings.

The Court can't come back at this point as Mr. Gowder
is essentially asking and reconsider all of underlying facts,
substitute its judgment for that of the board. Instead, great
discretion is given to municipal boards when interpreting their
own ordinances which is what occurred here. And when
addressing the individual merits of the exception. I think
when Your Honor goes back after this hearing and looks at the
record, you'll find the Board did consider, there is evidence
in the record to the extent there can be on the second
consideration of architectural review plans that exception for
allowing large footprint buildings within the historic downtown
Beaufort area applied, and that there is an entry from a
primary street and there's at least a minimum of 40% clear and
unobstructed glazing along the street. And with that,
hopefully I have not but Mr. Nicholson is prepared to do the
heavy 1lifting here and we appreciate you taking the time this
morning to hear the series of appeals.

MR. NICHOLSON: May I please the Court?

THE COURT: Yes, sir.
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MR. NICHOLSON: Your Honor Ned Nicholson here for the
Property Owner 303 Associates. And, you know, it's funny how
visiting judges always get dumped all the controversial stuff.
That happened to me when I worked clerk for Judge Houston 35
years ago, that happened to us in Beaufort too. So, it's, you
know, a longstanding tradition in Beaufort to do that. But
this lawsuit is the last of six different lawsuits filed by the
Petitioners and Historic Beaufort Foundation attacking in
general three developments my clients are putting up in the
City of Beaufort, all of which have received more than a dozen
public hearings and public approvals by city boards. The
reason I'm mentioning all the other two projects, one project
is a hotel project, one project is a parking garage project.
This is the third project, an apartment complex with some
retail.

And the reason I'm mentioning the other ones is
because some of what happened in those other lawsuits directly
impacts this one. The -- you've heard about the HRB, the
Historic Review Board, which is essentially an architectural
review board, which looks at the aesthetics of a proposed
development or building in the historic district in the City of
Beaufort and decides whether or not it fits generally within
the various suggestive guidelines that are in place. The
zoning board of appeals, which you'll hear about in the next

two appeals is a little different in that they actually hear
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things like appeal zone, you know, zoning, 1is it properly
zoned? They grant special exceptions or variances like zones,
the zoning appeals in every municipality or county in the
state. But there is some overlap in the two and so I'm going
to kind of explain all of it a little bit as fast as I can.

The Petitioners in this case are actually a competing
developer and which does make a little bit unusual amount of
time. The West Street Farms and Mix Farms are owned by Graham
Trask, who's originally from Beaufort and has family there.

But lives in New York or Switzerland, I believe currently. The
common complaint in all of these is that the height, mass, and
scale, those are the three big words of the projects are too
large for the historic district and, you know, these projects
all started in 2016. This particular project started later.
But as I said, they all received public approvals, these HRB
meetings at the preliminary approval, conceptual approval,
final approval. Those are public board meetings. And the
statute -- the ordinance says you have to appeal -- an agreed
party has to appeal a decision within 30 days. That gets
pretty important on this particular one, as I'll explain in a
minute.

The Appellants here don't like the subjective
determinations of the Historic Review Board nor are the ones
that are made by the Zoning Board of Appeals later. But I

think it's key for the Court to got to remember the context of
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these kinds of boards. Historic Review Boards are
architectural review boards and zoning boards of appeal are
citizen boards. The citizens are put on the boards by the city
or county council whichever the governing authority is, and
they hear that these people live in the community, they
understand the fabric of the community, they know what fits and
what doesn't fit. And so, they are charged with making these
subjective determinations of what fits and what doesn't fit and
that is precisely what they've done. And in every case, my
client's projects have been approved saying they do fit
notwithstanding what a few people may say otherwise.

Now, we have two legal defenses and the city has
mentioned one of them. The appeal by ordinance of the
conceptual approval of the mass -- height, mass and scale of
this project had to have been done 30 days after the original
approval of it. Which was months and months and months,
February 10th, 2021 before the current hearing that's being
appealed. And the reason for that is that after a conceptual
approval where you approve height, mass, and scale, the
developer or property owners maybe invests money into flushing
things out to go before preliminary approval and then you have
final approval. So, it is a long process but at every stage a
person that's aggrieved by it is supposed to appeal if they
have any problem with it. Otherwise, the rights to become set,

rights become vested.
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And this is the first time we've had this issue, Your
Honor. I mentioned the other lawsuits because in the second
and third lawsuits the same Petitioners and then the Historic
Beaufort Foundation challenged a final approval of the HRB of
this hotel project on a change in the hotel project and a
parking garage project. And Judge Bentley Price in Charleston
heard those appeals. And part of those -- the same problem in
those appeals was the same problem we have here. Petitioners
waited until after all the conceptual approvals of height,
mass, and scale had been done and everyone had kind of moved
along in the process before they would -- before they actually
complained about this. So, Judge Price ruled in an order of
January 10th, 2022 in what we call the second lawsuit, that the
Petitioners were required under the Beaufort code to appeal
conceptual approval of height, mass and scale within 30 days of
the HRB issuing that decision.

So, on the very same legal issue Judge Price has
already decided that they were required to appeal. They
didn't, the Court -- the circuit court by under state law does
not have jurisdiction, does not have subject matter
jurisdiction to hear the matters that were not appealed from
previously but they should have been appealed from. So, we --
that order of Judge Price is attached as Attachment A --
Exhibit A to our brief. ©Not only that they also sued the same

Petitioners on the declaratory judgment against my client in






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

another action. And Judge Sprouse had ruled in that action and
said he defers to Judge Price's opinion. So, we have these
long litany of cases and these are -- of which these are the
last three, I think.

THE COURT: Excuse me, are either of those appealed?

MR. NICHOLSON: They have -- I'm sorry, what's that
again, sir?

THE COURT: Are either of the two orders you just
referred to by Price and Sprouse, have they been appealed?

MR. NICHOLSON: Yes, sir.

THE COURT: And what was the result of that?

MR. NICHOLSON: They're still on appeal. Judge Price
ruled for us and Judge Sprouse ruled for us as well. And they
have appealed their client is going to make -- saying he's
going to appeal everything. So —--

THE COURT: Okay.

MR. NICHOLSON: But -- and we do have a collateral
estoppel argument, obviously. So, Your Honor and the code
itself that says that you have to appeal they didn't, we have
Judge Price's decision, that's all stated in there. So, that
is one level of the defense which was mentioned earlier. They
didn't appeal this issue at the earlier stage when they were
required to. As also mentioned, the preliminary approval
process that we have here is the middle one. This conceptual

first, preliminary second, final third. Final approval was
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done -- was heard and issued on July 22nd 2022. And -- but no
appeal was taken from that. And the fact that no appeal and
that was a -- that appeal of -- excuse me, that hearing was a
ratification of the prior decisions of boards. So, Your Honor,
the failure to appeal that renders this appeal moot because
this appeal can't change the fact that final approval was
granted and there was no appeal from that. So, Your Honor, so
those are the two legal defenses that we have and one based on
a ruling that Judge Price has already made about how to
interpret the ordinance. And his reasoning is outlined in our
memo and why it follows that she happened that way. And the
other, of course, is that anything that this court was to do
with regard to preliminary approval is moot because final
approval has been issued and not appealed.

Finally, Your Honor, I want to move to briefly to the
merits of this matter. And, you know, there's some complaint
about the Petitioners, about there not being a record on
height, mass and scale. Well, Your Honor, there's not a
complete record on height, mass and scale, because it was
granted -- a conceptual approval was granted at a prior
hearing, and the record is full in that proceeding but you
don't have a complete record in this proceeding, because that
wasn't the issue in this proceeding. They're trying to reach
back for stuff that occurred and approvals occurred months and

months before this hearing. For the issues that were raised in
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this hearing, they're gone. They're basically three, we heard
one of them generally. The Beaufort Preservation Manual and
Civic Master Plan, Mr. Gowder talked about.

Well, as in many municipalities, particularly the
historical ones there are hundreds of pages of guidelines that
are suggestions. And I think when you hear words like these
don't work, the harmonious nature of the district or the
historical context or the architectural detail and beauty of
the district, those are buzzwords that are generalities that
were —-- that result in a Historic Review Board or a Board of
Zoning Appeals, having to make subjective determinations by the
citizens that live in that area and understand what those
ideals are, not just what's printed on a piece of paper.

Every attorney that appeals an HRB or Board of Zoning
Appeal decision tries to say it's a matter of law because they
lose, if it's a matter of fact, because this court can't
reverse an HRB or ZBOA decision, if there's any evidence in the
record. It's essentially like reversing, it's like it taking
out of the hands of a jury after a jury renders a verdict.
There's any evidence supporting the board that fact can't be
changed by the Court. So, they all try to say it's an issue of
law, when really they're just issue of facts. And frankly --
and also the law says that if they're -- if the ordinances are
a little bit confusing or they're competing ordinances or

competing things then the Court has to give deference to the
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zoning body and that's what we have here. The Beaufort
Preservation Manual and the Civic Master Plan, they have
certain parts that are cherry picked out and they're
subjective, they're not part of the ordinance.

The Court and the HRB clearly heard that with respect
to the two kind of meet claims that they make, they have a
linear building claim that the building is too is, you know, is
too long. And they failed to mention that the -- during the
hearing -- during the HRB hearing, the staff noted that there's
an exception to the ordinance that says, this is fine as long
as i1it's 40 percent glazing and the architect on the windows,
you know, that's -- so you can see you actually see the
building as I see along the corridor. And the architectural
plans show that so the record does support the BZOA’s
[phonetic] opinion.

The other thing claimed that they made at the hearing
and that they're making this appeal is, is that there wasn't
sufficient onsite parking and the ordinance required it. Well,
the ordinance says the parking has to be behind the building,
it doesn't say on site. So, -- and the ZBOA agreed. So, with
respect to the two ordinance issues that are raised, the law
supports this and with respect to their claims about there not
being evidenced. One, there's plenty of evidence in the form
of a conceptual approval much before. And two, the BZOA --

excuse me, the HRB did consider these issues. They heard
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people complain about it. These were -- this was a contested
hearing. People -- Mr. Trask, I believe Mr. Trask, the owner
of the Petition showed up and talked and the Historic Beaufort
Foundation had people talking. So, there was a lot of public
input and back and forth and the HRB did what it's supposed to
do. It made a decision and that decision can't be disturbed on
appeal. So, with that, Your Honor, we just want to say that,
again, legally they can't appeal.

The one other point that that they brought up was
that there had to be a special exception granted by the Zoning
Board of Appeals, excuse me, before the HRB heard anything.
Well, that's kind of a moot point too because the Board of
Zoning Appeals as you will hear in the next appeal, granted a
special exception. And furthermore, Judge Price, again, heard
this very issue. Judge Price -- they claimed that you couldn't
and HRB didn't have jurisdiction to hear anything until the
Board of Zoning Appeals had ruled. And Judge Price analyzed
the ordinance and said that's not true. The ordinance says you
can do anything at the same time. There's no prior requirement
anywhere in the ordinance and he held that in his order which
we cite in our brief. So, you know, the Beaufort code 9.25
specifically says, an applicant can seek approvals concurrent.

So, I don't know where their argument comes from.
They don't cite any statute or any part of the ordinance that

requires that and also Judge Price has ruled on it. So, Your
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Honor, it was our belief that from an initial standpoint, the
Court doesn't have jurisdiction to consider this because of the
lack of a prior appeal. Second, that they didn't appeal the
final approval so the matter is moot. Thirdly, the HRB had
plenty of evidence to support decisions. And finally, Your
Honor, we just believe that Judge Price's order speaks volumes
with respect to this whole issue of the HRB did not make being
able to make decisions until the BGOA [phonetic] meeting
because that's just not the ordinance. Thank you, Your Honor.

THE COURT: All right. Thank you very much. Now
what's the next appeal?

MR. GOWDER: Your Honor --

THE COURT: Do you want -- Mr. Gowder briefly, Yeah,
briefly.

MR. GOWDER: Your Honor, if I could, could I reply on
a couple of these arguments?

THE COURT: Yes, briefly. Go ahead.

MR. GOWDER: Thank you, Your Honor. I do I think
have to correct a couple of mischaracterizations about the
proceedings of my client. You know, Your Honor, they're -- Mr.
Nicholson talked about the fact that there's six appeals.
There's six appeals because the applicant has sought three
massive separate projects in the downtown historic district
that are out of scale with anything that's there. So, it

should be expected that those projects would receive a great
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deal of scrutiny which they have done. Also, my client, who's
a property owner and within the same office, this proposed
department is not a competing developer from out of town. He's
a local commercial property owner that rents property and whose
family's been in Beaufort for generations. That's a
mischaracterization.

They're interested in preserving the historic
character of Beaufort, that's why they're an appellant just
like the Historic Beaufort Foundation. I'll also point out the
applicant Mr. Nicholson's client has in the last two weeks,
sued my clients in a separate action for $120 million to try to
sign and bully them into stopping their advocacy for
appropriate development in Beaufort. So, none of that, though,
Your Honor, has anything to do with this particular appeal, you
know, because -- but I felt like it was necessary for me to
clear up those mischaracterizations. This particular appeal,
Your Honor, and the one after it, haven't been litigated before
and so all of the discussion about Judge Price's rulings and
Judge Sprouse's rulings are irrelevant because they had to do
with a separate hotel project and a separate parking garage
project that were on different timelines, needed different
approvals, and had nothing to do with this particular project.

There were, in fact, according to the applicants
under different laws. They contend that the prior projects

were under the Unified Development Ordinance, which was the
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older zoning code. And this project, everyone agrees, 1s under
the Beaufort code. Also, Your Honor, it -- you know, no one is
opposed standing in this case by either my clients or the -- in

the Zoning Board of Appeals matter, the Historic Beaufort
Foundation. 1It's not at all unusual, you know, to disagree
with what was earlier said about third party advocates
appealing matters when a municipality unlawfully or improperly
issues approvals.

And finally, Your Honor on the mootness, you know,
they -- the applicant, you know, chose to proceed to seek final
approval and the HRB agreed to hear a final approval after this
matter was already on appeal. They can't simply moot an appeal
by acting as if it didn't exist and proceed to final decision.
So, for that reason, Your Honor, and for all of these reasons
we'd ask that you reverse the decision of the Historic Review
Board and send it back to the HRB for further decision. Thank
you. Your Honor, the next matter is the Board of Zoning
Appeals matter and Mr. Massalon, who represents the Historic
Beaufort Foundation will start off.

MR. MASSALON: Thank you, Your Honor. As you've
heard, I'm John Massalon. I'm representing Historic Beaufort
and I have also got some clients that are in the waiting room.
I don't know that they need to be admitted but Cynthia Jenkins
and Lise Sundrla and Wayne Vance and Rob Montgomery are all

here from the foundation to show their interest in these
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proceedings. The -- as you know, the disadvantage of going
forth is that a lot of these folks have touched on things in my
outline and I will try to give you a coherent presentation
without repeating myself or others. Very quickly there's some
shorthand that you hear in this that I'll just mention. The
ZBOA is the board that decides zoning issues in the City of
Beaufort and the decision that we're here about today is a ZBOA
decision to grant a special exception.

You've heard a lot of talk about the HRB, the
Historic Review Board, which is a different board and it
primarily has jurisdiction over architectural matters in the
City of Beaufort. And then my client not to be confused with
the Historic Review Board, is the HBF, the Historic Beaufort
Foundation. And so, I will try not to confuse myself mostly
but not to confuse anybody else. Very quickly HBF is a
nonprofit that has been around since about 18 -- I mean, 1965.
As you've heard it owns and operates the Verdier House, which
is a significant federal style property in downtown historic
district that's operated as a house museum near this project.
Also, the George Parsons Elliot House, which you've heard a
little bit about. My client has an easement preservation and
protection easement on that property.

Under the ordinance, the ZBOA has got the power and
duty to permit uses by special exception and of course, that's

what we're here about today. You've heard the standard of






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

review and I don't have anything new for you there. This
review is to see if there's any evidence or if the board abused
its discretion or violated the law. I believe that failing to
exercise discretion is an error of law and I believe that's
what we have here mostly. A couple of gquick things, Judge,
about what this appeal isn't about again, following up on some
of the comments that you've heard to try to get us focused on
the core issue.

First, in my client's view, this is not about who is
proposing this. As you've heard, Mr. Nicholson's clients have
got a lot of projects going on in a very small, very sensitive
area. The Beaufort Historic District is small, it has been on
the National Register of Historic places since 1969 and
designated as a historic landmark since 1973. My understanding
from my clients is that's only one of four historic districts
in our state. The area contains hundreds of 18th and 19th
century buildings that have been restored and my client's
mission is really to help protect and preserve those
properties. As you've heard already there are a number of
projects that are going on all at one time. We don't have any
control over the timing of those projects.

So, you know, Mr. Nicholson and his clients decide
what they want to try to build and when. The City of Beaufort
controls mostly the scheduling of those approvals. And our

position is that we have to address and deal with those issues
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as they arise. And so, we have not only three or four really
big projects going on in a small area but they're happening
simultaneously. So, the pressure here is tremendous on this
historic district. According to information I've gotten from
my clients, Jjust to put it in a little context there's about
270,000 square feet of building space that's going on all at
one time. And I understand that's about the size of two super
Walmart’s. So, a lot going on and so that accounts for the
timing, not of our making, but it's just what has happened to
the town and again, we don't have any control over that.

THE COURT: Can I interrupt and ask you the -- are
these projects inside the National Historic District?

MR. MASSALON: That's my understanding, Judge.
They're all within about two or three blocks of one another.

THE COURT: Are there not requirements from the
federal government with respect to disturbing things inside the
National Historic Districts?

MR. MASSALON: Your Honor my -- and again, this is --
my understanding is that there is a process under I think it's
section 106 and I'm a little bit out of my depth here but I
believe there is a review process that's done separate from
this process. But, again, I am out of my depth I'd have to ask
for more information about that.

THE COURT: You have no idea out of my depth I am but

you —-- it is my understanding -- has there been a process
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conducted with the National Historic Preservation Society with
respect to these projects? Does somebody -- anybody know about
that?

MR. MASSALON: Well, my client tells me that there's
something called a conditions and integrity study that is
currently underway. But if you were to ask me more detail
about what that means I would, again, have to ask my client
what that means. Somebody else may know.

THE COURT: I understood and again, I'm showing how
ignorant I am that a house that's been designated as a national
historic -- under the National Historic Preservation Guidelines
can't even put in air conditioning without approval from the
society. And so, I mean, perhaps I'm wrong about that but I'm
just curious has there been a review of these projects by the
federal government?

MR. MASSALON: The National Park Service, I
understand, is the group that is conducting the review but I
see Mr. Nicholson shaking me off so he might have better
information than I do. So, I'll stop for a second.

THE COURT: You're muted. Start over, I got you.

MR. NICHOLSON: Okay. I can talk about that but part
of that's part of my presentation, I don't want to interrupt

Mr. Massalon and Mr. Gowder, if the Court will wait for me to -

THE COURT: Okay. You don't want to give him an
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opportunity to --

MR. NICHOLSON: Well, I can tell you. This building
at issue -- first of all, there is a building being torn down
but it is an old A&P supermarket built in 1947, allegedly and
the City of Beaufort specifically rejected it as a contributing
structure with the National Park Service. So, 1in other words,
the City of Beaufort has declared it not to be a historic
building, not to be a contributing building. So, the fact is
that the building we're talking about here this has nothing to
do with National Park Service or anything else.

THE COURT: Okay.

MR. NICHOLSON: So, you know, I -- so I'm -- you
know, and you're right you can't put air conditioning in a
historic building without like being -- you know, what -- they
use ice buckets sometimes but this isn't that. So, I just
wanted to kind of --

THE COURT: Okay.

MR. NICHOLSON: Thank you, Your Honor.

MR. MASSALON: Yeah. And Your Honor, this is new
construction as Mr. Nicholson said and what I was really
talking about was the history that it's in more than this
particular building. But I would say that Ms. Sundrla who is
in the waiting room knows about this and if Your Honor would
like to admit her. And again, I'm not -- I'm just offering

that up but she can't speak where she is now and I don't want
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to not answer your question if you would like an answer.

THE COURT: I think I've gotten the answer so go
ahead and proceed with your argument.

MR. MASSALON: Thank you very much. Again, I know
you've had a long -- a lot of long hearings so I'll try to
speed this up. As Mr. Gowder said this appeal is not about the
hotel and the parking garage. Except in the context of
everything else that's going on in this historic area. This is
not some novel legal theory about third parties inserting
themselves into a process. Actually 629, 820, and also Section
9.132H of the Beaufort code allow for appeals by interested
third parties. And just a quick look at the case law, there's

a case called Bevivino versus Town of Mount Pleasant, in which

some neighboring property owners were allowed to challenge a
zoning decision to allow a cell phone tower. Again, not the
person who wanted to put it in, not the town but some
neighbors.

There's also a case, Citizens for Quality Rural

Living versus the Greenville County Planning Board, which again

allowed a public interest group to intervene in a planning
commission decision. So, again, no real novel legal theory
here. My clients were just taking the opportunity to address
these issues that are important to them as allowed by the South
Carolina Planning Act and the Beaufort code. Also, you heard a

lot about decisions that were not appealed and so I'd like to
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mention that issue briefly. There were three that were
mentioned, a February 21, conceptual approval by the HRB, a
preliminary approval that was issued in December of '21 after
we filed this appeal. And one that was issued, I think in
April of ;21. I think Ms. Bozeman said it was July of ;21.

And so I may have my date wrong but sometime in July of '22,
excuse me. I think she mentioned -- I think it was in April of
22 but sometime, again, after we filed this appeal.

Looking at the Planning Act itself, the section I
decided A20, it says that anyone with a substantial interest
can challenge any decision of the board. Likewise, the grant
of the right to appeal under the code is very broad. And
really what I think the Respondents are suggesting, if you take
what they say at face value is in this case my client would've
had to file, I guess, four appeals to challenge the one
decision that we think is significant and important to our work
which is the decision to grant the special exception. And if
we had filed for appeals, my guess is that my esteemed
colleagues would be complaining about why we filed so many
appeals when really what we're concerned about is the special
exception.

And so, Your Honor, I don't think that either Section
820 or the Beaufort code requires us to appeal every one of
those decisions to challenge the one decision by the Board of

Zzoning Appeals to grant this special exception, which we think
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is most germane. So, onto the argument itself. And Your
Honor, do you allow screen sharing during these arguments? I
wanted to refer to something that's in the record on appeal and
I was going to put it up on my screen, if you will allow me to
do it, if not I'll just tell you where it is.

THE COURT: Go ahead and put it up.

MR. MASSALON: Okay. And hopefully everybody can see
what I've got up. And just for context purposes, Your Honor,
this is a memorandum that my client submitted at the hearing on
August 9th with some attachments and it's part of the record on
appeal. My PDF shows us at page 210 or somewhere around that.
Okay. And so, the first point, Your Honor, is that this
project should never have been considered at the August 9th
ZBOA meeting for this reason. Nick Saban often quoted as
saying that good process produces good results. I don't know
what you feel about Alabama football but the results are hard
to argue with. And here I think we have the opposite of good
process. Because if you look at this drawing, my understanding
is this is the design that was submitted to the ZBOA in August.

The one below it is the design that was submitted to
the Historic Review Board in February for conceptual approval.
And not being an architect and having no design skill of my
own, 1it's pretty easy to see that these are not the same
buildings. They're generally -- they're in the same place but

there's some significant differences between them. And my
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further understanding is that the design that was submitted
after the ZBOA hearing in August of '21 for preliminary and
final approval wasn't the same design as this building that was
submitted to the ZBOA. $So, the problem with that from a legal
standpoint, Your Honor, is again, in considering the special
exception you know, the design of buildings like this is
important because it affects the height, mass and scale. And
again, we've got a ZBOA that granted a special exception for a
building that was not as I understand it conceptually approved
in February and it was not the same design that was
subsequently given preliminary and final approval.

And so, for that reason, Your Honor, process 1is
important and, in this context, particularly important. And
so, 1in our view, the ZBOA decision should be vacated. And
basically, we should have a do-over here, mull again, where
they go back through the process and ask for a special
exception based on whatever building it is that they want to
build and not on some changing design. Now, the second point I
have, Your Honor, is a lot more technical but again, the
process here is important. And as you've heard, the ZBOA is
charged with granting special exceptions. And this is a large
footprint building defined by the code and my understanding of
the reason that it is, is because the frontage is more than 100
feet, the street frontage. And this one clocks in at my

understanding at about 133 feet.






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

There's some argument by the Respondents that it
barely qualifies as a large footprint building but if my math
is right, it's over 25 percent larger than the threshold. So,
to me that's not barely squeaking in as a large footprint
building that is significantly over the threshold. And it's
their burden at the ZBOA to prove that they have a reason to
qualify. Because basically as Your Honor probably knows, a
special exception is generally a use that is consistent with
the uses allowed in an area but there's something about it that
requires some special scrutiny or some special study. And in
this case, because this is a big building it requires that.

And I'll stop screen sharing after this and not just refer Your
Honor to the record but you can see what the -- this is the
building and my understanding is that it's going to replace a
one-story former grocery store.

And from a contact standpoint, Your Honor, this is
generally the area that we are looking at in downtown Beaufort,
if you're not familiar with it. But a -- you know, a very nice
but small scale, low rise, historic area. And this is the --
you know, a few more for comparison this and this. And so,
I'll stop sharing my screen now but all that's in the record at
about page 210 to page 215. Thank you. So, under the
requirements for studying a special exception and everybody
will be glad to hear that I won't detail every one of them here

but they are all outlined in detail in our memo. They're
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really —-- the key is the board should evaluate whether there
are adverse impacts on the surrounding area before they decide
to grant a special exception.

And the criteria I'll give you the reference that's
in section 9.130.2 of the code. And it's got six criteria that
should be considered when evaluating whether there is, you
know, some negative impact, some adverse impact on the
surrounding community. Our brief, Your Honor focuses on three
of those. Which are compatibility, harmony, and consistency.
So, those are really, to me, the three big issues that we have
with this and we detailed it in the memo, but if you take time
to look at the discussion on August the 9th the lack of
discussion by the board and what happened there. You know, it
doesn't appear that the board considered any of these criteria
in deciding whether to grant this special exception and it's
not supposed to be a rubber stamp.

I mean, this is a significant zoning event and
requires some scrutiny and some reasons why it meets the
standard. And that's what we're lacking here, Your Honor. And
again, just to touch on a few points in the memo, but the style
of this building as you saw from the screen share it doesn't
fit consistently with the context of the surrounding area.

It's near a couple of significant historic buildings that I
mentioned before. 1It's totally out scale with what surrounds

it. The tower that you see doesn't have precedence for the
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architectural fabric in this area. You heard Mr. Gowder say
that it's significantly longer and taller than the other
buildings in the area and you can see that from the
photographs. It is not correctly integrated into the
Streetscape.

The forms and the materials and all of those things
just are not consistent with what we have in the area. And as
far as the plans, Your Honor, the failure to exercise
discretion I think is an error of law and you heard Mr.
Nicholson say that people like me argue errors of law and I'm
arguing an error of law here. I think that the board didn't do
what they were charged to do under the ordinance and not doing
that is a legal error and I think that's the big failure here.
Again, I will refer to my memorandum because I know I'm running
short on time and patience and -- but the number of failures
here is substantial and should require that the ZBOA decision
be vacated and that they'd be required to evaluate these
issues.

A couple other quick points and then I'll yield to
Mr. Gowder because I know he's got a couple things he wants to
cover. First, as we mentioned in the memo, this building
requires the demolition of a grocery store. And Mr. Nicholson
and I argue about whether that's significant but my clients
believe that it is and it's a contributing building. The city

has not listed it as significant; I'll be candid about that






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

even though my clients ask them to. But we still think that
it's inconsistent with the city code and the preservation
manual to knock it down. The preservation manual requires the
consideration of some alternate sites. And again, here we have
none of that and it should have been required and because it
wasn't, this needs to be vacated and remanded. And so, Your
Honor subject, if I may have one or two reply points but I'll
yield to Mr. Gowder and I thank you for your time and your
attention.

MR. GOWDER: Thank you, Your Honor.

THE COURT: Thank you. I'm just curious who listed
that this motion would take 15 minutes?

MR. GOWDER: We did not, Your Honor.

THE COURT: Yeah. Okay.

MR. GOWDER: We did not. Your Honor, I will try to be
very brief. We incorporate everything that Historic Beaufort
Foundation has argued in their written materials and in Mr.
Massalon's presentation. In addition to everything he said, we
think that there are three fatal errors with the ZBOA approval.
One liner buildings, which is in the Beaufort code under the
section about building types, says that for a large footprint
building, which this is without controversy, they must have a
large footprint buildings must have a liner building in front
of them between the building and the street except where a

large footprint building provides an entry on the primary
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street frontage and a minimum of 40% clear amount obstructive
glazing along the street. Your Honor, the project that was
approved and that we appealed before the ZBOA did not have
liner buildings between the large footprint building and the
primary street frontage nor was there a minimum of 40% clear
unobstructed glazing simply didn't comply.

And I think the -- by not complying with the code on
that provision, that's an error of law that requires reversal.
Second, onsite parking under Section 4.5.10, under the Beaufort
code in T4 and T5, there's got to be a minimum of 75% of all
parking located behind the primary building or a liner
building. This plan doesn't provide for any. The explanation
for that from the Respondents is that -- well, it's going to be
offsite, it's going to be on another property that we own but
the Beaufort code covers offsite parking, and it's section
5.7.4, and it requires a number of provisions to be met and
approved by the city including the distance away within 400
feet of the site. It may not be located along a major
thoroughfare. There needs to be pedestrian access between the
use or the site and the off-premises parking by a sidewalk or
walkway and that the owner shall provide a written parking
agreement reflecting the arrangement with the other site.
There isn't any evidence of that in the record, Your Honor, it
doesn't exist and so both for the liner building provision in

the parking provision, the ZBOA decision was erroneous.
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Finally, Your Honor, there were no written findings
here. The Respondents will argue and do argue in their memo
that, well, even though it's not clear what the grounds are for
what the ZBOA did, the staff provided recommendations and
there's stuff in the record. So, it's all in there and there's
an element of fact that supports the decision somewhere. But
the South Carolina Comprehensive Enabling Act, Your Honor, does
not provide for that kind of guesswork. It requires that the
BZA issue findings of fact and conclusions of law, and in fact
says at 629, 800, all final decisions and orders of the board
must be in writing and be permanently filed in the office of
the board as a public record. All findings of fact and
conclusions of law must be separately stated in final decisions
or orders of the board, which must be delivered to parties of
interest by certified mail. BZA simply didn't do this in this
case. They issued a letter that said, you get your approval
and for that reason alone, Your Honor, if for no other reason
its decision must be reversed and sent back to the BZA for a
hearing and a decision in accordance with South Carolina law.
I'll be happy to answer any questions the Court has.

THE COURT: Okay. Thank you very much. Anything
else, Mr. Nicholson? Unmute yourself.

MS. BOZEMAN: Your Honor, again, this is Virginia
Bozeman for the City of Beaufort and the BZA. And if I could

very briefly address some of these issues before giving the
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floor to Mr. Nicholson, I would appreciate it. And going back
to address some of the issues that Mr. Massalon raised, when
going back through the timeline of events, I think that it's
important to note that at the Architectural Review Board level,
during that preliminary hearing, there was unanimous approval
of the site plan submitted. And on that board, a member of the
Historic Review Board sits. The historic -- or a member of the
Historic Beaufort Foundation, excuse me, there are too many
acronyms. There is a member of the Historic Beaufort Foundation
on the Architectural Review Board. And that individual voted
in support of the original site plan submitted and that's the
order that we've previously argued has already become final.

Then moving forward to the argument that, well, the
Historic Review Board approved one plan but the BZA considered
a different plan. This is thoroughly addressed in the memo
submitted by the Respondents, but the BZA was aware of this at
the time that it heard this matter and granted the special
exception. By considering this and then granting the special
exception anyway, it becomes a factual matter that was
considered and rejected at that level. And then ultimately,
the final site plan that was approved was actually for a
building that's smaller than the building design considered at
the time the BZA granted the special exception.

And finally, I'll defer to Mr. Nicholson on the

merits but we've again heard a long list of perceived






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

deficiencies in the evidence submitted at the board level. The
Petitioners, again, are essentially attempting to place the
burden on the Respondents. That burden existed at the lower
level. At this point, the Court is tasked with considering
whether there's any evidence to support the decision to grant
the special exception in this case. Your Honor, each factor
that's to be considered when granting a special exception, all
six are outlined within the Respondent's memo. FEach factor is
supported by evidence. There's a reference to the record below
each of multiple recommendations by the staff and additional
information submitted at the board level that was reviewed and
considered by the Board when making its final decision. And
finally, there was a reference to a failure of the Board to
issue a written order at the conclusion of the hearing. Your

Honor, Vulcan Materials versus Greenville County Board of

Zoning Appeals and that reference is 342SC480 states that a

transcript of the boards -- of the hearing before the board is
sufficient to constitute a written -- the written findings of
the board itself. There was no need for a final written order
to be issued and there is down case law that supports that
position and with that I will give the floor to Mr. Nicholson.

MR. NICHOLSON: Your Honor, if I may, I'll keep it
brief. Your Honor, a couple things quickly. First of all, our
brief does go through every -- they complain about four

criteria for special exception not being met. We go through






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42

our brief and show where they're all discussed by -- in front
of the board and the board heard it and they had discussions,
and the staff made specific recommendations. And again, this
is all touchy feely stuff they don't like. They don't like the
way the board sees downtown Beaufort. But if they have a
problem with that, they address that in a ballot box and get
new city council members will get new board members that's Jjust
the way the process works. So, Your Honor again, I ask the
Court to see our brief. I could tell the Court's patience with
us is limited but the board's decision is supported in all
respects by the record and we ask the Court to review our
brief. And there's one final thing that I could do very
quickly. There's a lot of hysterical if I could share my
screen very quickly, one quick share.

THE COURT: Yes.

MR. NICHOLSON: Your Honor. Okay. So, this is what
John showed you earlier but if you want to see an example. I
mean, this is a 19-apartment, a complex with some retail. This
is not a giant 300-unit apartment or something. This is 19
units and if you look at what the code considers a large
footprint building to be, there it is. A large footprint in
building this photo. I mean, it's almost three stories it's
bigger. So, you know, I don't know why they're complaining
about this thing being so out of sync. What they're doing is

they're cherry-picking different parts of the Beaufort code and
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ignoring all the other parts which in the record, the ZBOA
staff relied on and said there are other buildings, there are
three storey buildings like the Elliot House nearby. This
isn't going to be the only three-storey building in that area,
but what you're getting is just a bunch of cherry picking of
stuff that is all part of the factual determination by the
ZBOA. And so, Your Honor, with that we appreciate your time on
this and we'll -- and you know, i1if you have any questions,
we'll be glad to answer them.

THE COURT: Well, no questions and I'll review the
record and --

MR. MASSALON: Your Honor, I'm sorry, I didn't
realize I was on mute. May I have 30 seconds to address two
quick points.

THE COURT: Okay.

MR. MASSALON: Ms. Bozeman's point about the HPF
member supposedly on the historic review board. We addressed
that in our brief and I'd refer you to that. Mr. Nicholson, in
the picture as it shows the building as I understand it in Fort
Royal and not downtown. Thank you, Judge.

THE COURT: Okay. I'll look through things and I
will have a decision before the end of the week. Thank you
very much.

MR. MASSALON: Thank you.

MR. GOWDER: Thank you, Your Honor.
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BOZEMAN:

Thank you, Your Honor.

[END OF HEARING]
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