STATE OF SOUTH CARC IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON 2012;:61?41'050633"

Corey Laikin, #344734,
V. ‘ORDER'OF DISMISSAL ; o

State of South Carolina,

- “Respondent.
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‘Presiding Judge:

Applicant’s Attorney: Frank Capretti, Esq
. Respondent’s Attotney:: Teig
Plea Courisel:

igh R. leson{ Esq. &5 PGL”? fofr"‘;”ff 3

) Debbrah Garnson :

"""I’ﬁisfrnatter‘.cor'_i_l"e’_s}‘;be'fére:»thei Court by way 'of".an-agp]ication for ;post;conyi_cftiOn relief -
(PCR) filed January:27, 2012 and amended May. 10, 2013. 5?Ifhet-;Reependentl‘,made its Return on
Nov.ember 9, 2012 and amended:its Return.on J anuar-)(~'31;;_;2_01?3‘1.t;:.:-;;A’n:evi"d_érit‘-i’a;r}ii};fli‘éaﬁn giinto-the
matter Wasaconvenedioni;M?ay'?ZZ,:i2013<a'ta=the~:cl;1‘a_rlest0n- County Courthiouse. : The Applicant was
_ present at'the heanng and represented ‘by Frank Capretti;. Esqurre \,Ashlelgh R Wilson, Esqurre
of the Souith Carolma Attorney General’s @fﬁce represented the Respondent
The Aﬁpli_i;fan;étes‘tiﬁéfdébilf‘;h'i§='= own behalf at:the PCR hearing. Applicant’s plea counsel,
Martha Kfent;-.Rungy;gEs‘g};ire; also-testified at'the hearing:. ‘This Courthad before-it-the -guilty
plea traniscript; 'ﬁ@‘i}'recqrﬁs; :of the »'i'_C'r-ha;r".l,_'es_ton-;, CountyClerkofCourt, thc -Applicant’s records-
from the ;South Gaiolina,._.;epartment:of .'Corregtiong, thePCR applications, the Respondent’s

Returntheréto, and the Applicant’s liearing exthibits.




 PROCEDURAL HISTORY:

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to orders.of commitment from ;thcﬁczlé‘fk;:of:Cqun.;lf_Ot-~CﬁﬁrléStbni;CéunIY.-. The Applicant
was indicted at the October:2008 term of the Charleston- CountyGrand Jury for first<degree
criminali:séxyal: conduct(2008—GS——10—8151),ﬁve (5) counts: 6’£ ‘kidnapp_ing:,_(%ﬂ&—GS—lO—
8153, 8154, 8114, 8115;and 8063), vﬁvie‘:(?S)' counts of armed robbery (2008-GS-10-8155, 8156,

8157, 8117, and 7831), assault-and battery of a.high and aggravated nature (ABHAN) (2008-

GS—10—7832) attempted armed 1obbery (200 ‘535,5—10—8065) two (2) counts-of ‘second-dégree
burglary (2008-—GS—10—81163nd 8:1-.5_8:):, and three (3)._con_n_ts‘ Off--pos_s'essi'on of:a-weapon during
the comitission of a violent:crime (2008-GS-10-8066,8118; -and8152). Martha Kent Runey,
Esquire (Ist-chair)-and David Haselden; Esquire, (2d chair) fepresented the-Applicant.

On Novemiber 9,.2010,, the: Applicant ‘pled guilty. ©n Februaty 3, 2011, the Honorable
Roger MYoung, St:. sentenced it’he;.Appliicanta.t’o::‘wncuﬁcnt' ‘terms:of ‘twenty:five (25) years
imprisonmert fot one (1) count. of first degrée criminal $exual .conduct, three (3) counts of
kidnapping, and three (3) counts: of -armed robbery. The Applicint was also. sentenced to
concurrent terms Of ‘ten (10) ‘year§ imprisonment for ABHAN | and twenty (20) years
imprisop_mem;ffm-’attc‘niéﬁted;@@dfrobﬁenys*‘ The.Applicant:did:not;appeal.

ALLEGATIONS

b. Counsel: faﬂed to subpeena w1tnesses
c. Counsel failed to tell Applicant he would: be able to attack co-

! The- Apphcant Sitwo! (2) second-degrec burglary:charges; three (3);counts; Jof:possession of a: weapon during the
commission:of awiolent: cnmescharges two (2) counts of kldnappmg charges, d'two (2)-countsof-armed robbery

charges'wereinollé‘prossed:iniex




‘ ydefendants credlbﬂxty at trial..
4. ‘Counsel failed:totell-Applicait he- could file a; motxon for séparation; if

he'went to:trial.
e. Counsel failed to‘propeily. communicate with: Apphcant

2. Involuntary gullty plea.
a. Apphcant would have gore-to-trial. if-counsel had adéquately prepared

and researched the.case.

In lus amended: apphcatlon for post:convietion. relief filed" May 10 2013, the Applicant

alleged:

1. Ineffective-assistance of counsel.

ed to reasonably mvestlgate the Lcase. or seek ‘a continjuance to

for.proper: mvestlgatxon : Lt

b, Counsel failed ‘to- discuss: pofential’ defense strategles or' 1dent1fy important
witnesses, mcludmg alibi and-expert withesses that:would be able to testify on
the applicant’s behialf

c. Counsel did not:inquire into-or cure-applicant’s state-of.confusion during the
guilty plea hearing; théreby refidering: apphcant S: plea not’knowing, intelligent,
or voliifitary: :

d. Applicant was denied the right'to:appeal:

At ‘the  hearing, the Applicant abandoned all grounds for "téﬁef;“'except the ineffective
assistance of counsel fal.l'ega'tion's as outlined in his amended application for post-conviction

relief,

FINDINGS:OF FACT AND.CONCLUSIONS. OF LAW

* ‘This-Court Has:had-the opportunity to review-thefecord in '_it$-:eng'ifetys%an‘d" has heard the
testimoriy7 :ggd argumentg.,;préSeﬁtedf at the PER hearmg 'ﬁusCOUrt has further had the
opportunity ’tOs-obeefve‘eEaehf witiiess who testified at the: he‘arinfgi-«and‘ftto elbsel}y pass upon his or
her credibility. This:‘Court has weighed. the:testimony accordingly. Set forth below are the
relevant:findings of fact and: conclusions of law’ as: required:by SiC. Codé Ann. § 17-27-80

(2003).




Summary:of the Testimony:

The:Applicant?ftestiﬁedl.hcimet:“}_iith counsel sixﬁ;nesiiprior;'to, pleading:guilty. He testified
he told counsel that he was-under the influence at the time-of lis.confession..He testified they did
not discuss:her investigation ofithe case:or any-possible defenses:prior to-his:plea, The-Applicant
testiﬁédfhaﬁ?@ﬁn’séi7ih\},estifgated his-case, _'hei-WOul'dno"t liave: pled guilty:and would have.gone-to
trial. He testified had: counsel investigated.further, she would-have found his statement was not
voluntary. He testified he: felt-the trial court would have granted: a: motion to. suppress his
statement. | | |

The, Applicant testified he has two alibi witriesses by the name of Tanisha Gibbs and
Brandon S:MO“ns-z¢-Hffé%>té”§tifﬁed; Gibbs Tived-in. IndlgoCreekand ‘he’ last” spoke with- her in
September 2008 He:testified counsel did not ask him about his alibi. The Applicant testified he
told counsel. about{‘fl"i;i's alibi witnesses and the ‘area+dn whi'ci‘hf‘s;hez?eo.ulﬂefﬁn‘d;.GiEbs; He testified he
does not-krow w“hiere;'G'"iﬁbs{»,i’sf:t.‘odays_-a;gd's’dbgs' ot recall 1f he:gave.counsel an.address-or phone
pumber to reach Gibbs. Heé: testified priorto his:guilty plea ke could have provided counsel with
information to locate:Gibbs.

The Applicant testified he pled guilty because he was told. if. he: went to. trial, hie would
face lifeswithout the possibility of par,o‘ll'qt_'(fIAiWQiP;)land;,tlliez'S\tatfc}, had.overwhelitiing evidence of
his guilt;- He testified lie d1d not-understand he:was waiving his. constitutional rights and was
confused:at his. guilty plea. He' t‘c_stiﬁéd he knew that he could-go tq;’trial.and;call' witnesses to
testify on :t,ii‘szabe{i_,ali; He: further-testified-counsel told him o respondto thie Coflrt’s:questions
with “yes”. Healso testified he:didnot tell the Court he v;as;'gfqnquedduri;ngiliis suilty plea.

The Applicantitestified hie did not want to appeal his:plea and wanted to-skip the appellate

e




did nOtdlsCllSShngmundsforappealWlth counselHctestlﬁedhefoundoutnoappealhad been
filed in his case after writing the Clerk of Court.

Martha ‘Kent Runey, Esquire, represented: the- Applicant 4t his: guilty plea and also
testified: at “the evidentiaty ‘earing: Counsél tesuﬁedthatatthenme shie: fepresented the
Applicant she had been a: public deféndér for six '(_6')syearrs~.: She testified she had tried several
LWOP: cases and avoided that sentence with many guilty pleas:: She testified she met with the

‘sas;iﬁVOlvement« ~in-=éthe crime;

Apphcant often: .Counsel: testlﬁed the:. Apphcant always -admitted

however the f'extentof hxs-.;mvolvement somenmes dlﬁ'ere unsel?‘tesnﬁed the Appllcant s Cco-

defendant gave a statement:implicating him and the State:had: overwhelming evidence of the
Applicap_tt'_s;guﬂi;.

MC»,O@ﬁ'S’éL ’t,éfst(iﬁjé‘c‘_iiis__ﬁe filed Brady and RuIeS monon f}e;; Apphcantsbehalf Counsel

testified:after revi‘eWihg?tBevAppl,icanﬁs:-fdi’scove_ry., the Apgliéaﬁtfi'hadfitcj:dec'ide whether to go to
trial or to plead guilty. She.testified her notes reflected that she:had seven (7) visits’ with the
Appli'c;ant ,t0=go,.:zo\’lé'r}:‘the discovery: She- testified she: ,Wétil'ct_?,;éhaﬁe%.,f‘s”ent the -discovery to the

Apphcant and then met with-himto..go over the: dlscovery in:.detail .to-assess: how to-attack the

-deﬁmenmes in the State's-evidence and case issue by-issue:. She testlﬁed that: after she received

the plea.offer from the State, ;'sjhe:,expléined?thea offet to-the Applicant:andithey discussed whether
to putsue-vmitigationsff(')r;:-a..fgu‘ilty.ple‘ﬁ or whether 'toéiﬁv‘estﬂi’*g;éte-'e'a,ch individual charge for trial.
Counsel: testified: that the: State offered the- Applicant a; sentence rangmg from:ten. (10). to thirty -
(30) years on all charges to be run concuirent -with the Apphcant S: pendmg charges in
Dorchester Courity and-that several other charges would be.dismissed: She testified she-asked the
Applicant if-he-wanted:to prepare: for fttial_:.-or-:;fc}i;cuss0n,rxjil"iti‘jgaﬁngi;fd_r.ig._;g‘uil,«t_y;plea-. She-testified

he told:her he wanted to:plead guilty; at which time she shiftefdé%hcff-focﬂs,::qr,iexiii,ti“ga.t;i.ffo;@;ito“ap.r'e'sef'nt




at the guilty plea. Counsel testified the discovery-in the: case: was.paper ifitensive, consisting of
many documents, and if the Applicant wanted to g0 t0f-t§_r;ial:fshe:+wculd~ have shifted her efforts'to
trial preparation, determined which charges would go t_,o; tnal first, ‘prepared trial strategy,
interviewed witnesses, and determined. if thé'»-fkpplicant!'sz.c.o;-d:efféndan;tﬁs.fmﬁl’d testify againist

Co’unsel testified she ‘did not recall a specific-defense. they would have présented at trial.
She testlﬁed she usually sends:an investigator.out to mtemew ‘witnesses: good or bad, but she did
not have a‘memo: from the mvestlgator in her ﬁle becahse shes d1d not:send ome:out after receipt
of the State's offer. She-testified she 'c'i"ia:no,t:.:rcceiv_e#anyﬂ info ._b';n.,wimésis‘és‘frjo'm:'-’the;Applicant.
Coupsel testified she never knew of ‘an-alibi withiess by the':;name'?of ‘ ffaniSha* G‘l,bbjs. She testified
the Applicant didv*fnqt,-i:lell ‘her:about any Aalib_;i:;‘Wi_tne‘s_segi;zi__ﬁd,;_fhz’id= h’e done -so;, she would. have.
'mvesti?gatedé«the;falihii Counselfunher tesfiﬁedi'ilhat. since: the: Apphcantmdlcated a-decision to
plead guilty ver'sfus;:deméifnain’gva: jury trial she; did'not complete an.independent investigation of
the Applicant’s-case in:the same manner as she would have:-done to tp’r-_e‘p,aret for trial. However,
she teshﬁed she: had enough information about:the.case to-advise thie: Applicant on-whether or not
he: should accept the “State’s: plea offer. She. further tesuﬁed she was- concerned about. the-
Applicant’s youth-and the State's 1n‘t'ent10n‘ to pu‘r'sue;zih;LWOP senten‘ce‘-‘lfx,he;:h‘a‘d‘ pursued-a trial.
Counsel testified shie thought the Applicant wotld hage,gg@ﬁims-&t* ke weit to trial on the
charges ;_lfi'c-.«was<,faCing;«,éxShé‘iﬁirt:he,ri.tcst,i_ﬁ,éd oneofthemsurmountableelemems for:consideration -
was the detailed conféesibn’~ the: Applicant._.l;a'cl.g_given; vtblithe,‘p‘,cil"i‘ce.. Ifl'o@we_i,{'er,ﬂ.-’svhéf testified she

would hav'e";_.'g"on'?ci'?t'oj,t_-ﬁéli;-i'ffthc’aAppli(’;antt-'S'O‘f'desii'e'd‘,.-re'gardle‘sSEQO“féﬁthis-"iSSUe.

Counsel testifiéd that prior to ‘the: Applicant)s guilty ‘pled; she feviewed with the

Applicant the questions-he would'be-asked by thccourtdunnghlsgmlty plea. She téstified she




advised theApphcantofthe ¢lements Of éach ;éhargfé; hlSCOIlStltllthnal nghts, the: potential
sentence‘(S);.ﬁand'-thez.meéning*of‘ilife~without the pbssibﬂjt&*»s'df parole. She testified in preparation
for the Applicant’s guilty pléa she: looked into his mental health :mcpr‘ds, wrote a letter to the
judge-about her relaﬁohs’hip; with the Applicant; had '»thc.é,A&pﬁlib;aht?Sgsp;gstby'ft:fiiﬁ‘é‘»sjp'edk-zat the
guilty :pleia:; had ‘the: Applicant evaluatéd to deteﬁnine his risk -'of re-offénse for >séx;ually violent
crimes, researched his job history, and drafted a memo outlining his family life.

Counsel testified-she looked into the Ap_g_licant’zsmptcntign;{tbgt; he-was intoxicated while

giving his- confession and thought it shotld e présented 16 itie Coift as mitigation during
sentencing. She. testified the A.A;pp'l‘icant never indicated his confession:was not voluntary. She
testified shé wanted the' court to- know that the Applicant Wa-sffriend_ll-y and cooperative with
police when qliestibneai ‘Counsel testified she probably told the-Applicant they would assert his
involuﬁtﬁr;y confession if he wanted to :proceed to trial::She éfurtherj*tés{if{e‘d' 'fhat; the Applicant’s
alleged impdirment dunng his confession did not change her adviee to the Applicant about
pleading guilty.

Counsel ‘testified she did net recall. the- Applicant’s-alleged confusion during’the guilty
plea. Ske tesnﬁedhe did‘not:express ay doub‘tf.ab6ut2,<hi§;d§ci§ion:~'to?ﬁléad‘-g}lﬂfy-‘or:z.indic,a'te any
hesitation: at the time of the: plea, She further testified had -the Applicant indicated he was
confused, she would, have: asked the: court to stand -dowh::aShc'i;it'é;sﬁtiﬁfed after the guilty plea, the
Applicant did niot-ask-her about other legal options. Counsel testified -another public defender, |
David,:E{aé”éldoﬁ,]Equilifé; reﬁfréjsﬁpt?'d’;tﬁe»Ap’{}li.éﬁnt-ﬁséte_th{: 's__‘_g:iitéﬁcring@he‘aring while:she was on
maternity -lleavve-.tShe- testified she. received a letter from the 'Aépliica‘nt after she returned from

maternity leave. Sk testified she generally informs all élient’s»;of their right to a?_peal.




The:Applicant alleges: that ‘he-received ineffective- assistance of counsel. In a post-
conviétfoﬁvteliéf:ac‘tibﬁﬁthe»'app'licant*has;*the burd’en:zo’flproving;the;:allegationsg in the: appl_ica‘tipn
by a preponderance .of the evidence.. Rule 71.1(¢), SCRCP Butler Vi State 286 S.C. 441, 441,
334 S:E2d 813 814 (1985) ‘Where :inéffective assistarice of: counsel is alleged as a ground for
relief, the applicant=mu.§t§«pr"c’>ve.t-hat “counsel’s conduct.so underimined the propet functioning of

the adVersarizil p‘r'O'cess that~ the t-rial cannot be' -re‘lie‘d upon as fhaving produced a just result.”

Strickland v Washington; 466 U.S. 668, 686; 104 S. Ct: 2052 2064:‘(1984), Bitler, 286 S:C. at
442, 334 SiE2d at 814

~ The pft&per measureof 'perfo‘rméi‘n”oe is: Whemef-v“tﬁe; attorney provided representation
within ‘the range. of. comp'ete'ﬁce required in criminal cases. The courts presume that counsel
"rendered- adequate assxstance and made: all SIgmﬁcant dec151ons in: the*exermse of reasonable
professxonal ]udgment . Stnckland 466’ U.S. at 690, 104 S.: Ct at 2066 The apphcant must

overcome: this presumption in order to receive relief. ‘Cherry. v. State; 300 S:C. 115, 118, 386

S.E.2'624, 625 (1989)..

Courts USE-3, two—pronged test to-evaluateé:allegations of i meffeetlve assistance of counsel.
First, the app‘hca.ntumust prove that counse‘l’-s-vperformanc,eaiwastdeﬁcl'e_nt. Id. At 117, 386 S.E.2d
at 625. Under t"h'iS?-’-‘;'pi'ong,: ;att‘omey‘ ep"erfoﬁnancef is ;m’easuxed? by its -“reasenableness under
prevalhng professmnal ‘norms:” Id {(citing: Stnckland 466 u. S at’ 688 104 'S: Ct. at 2065.
Second; coungél!& deﬁciént?"peﬁformange‘-m’"us’t: *ha_vef prej udlced Jth_e'apphcant such:that “there is a
reasonable-probability jti'i'a’cv;.'jblit'-.e;for. counsel’s -unprofeséionﬂai:"errors,- the:result of the proceeding
would tiave beeti dlfferent 14, At 117-18, 386 S.E.2d at 625 %(éiftfing’%é;.-S’iﬁéklahd;_-466 U.S. at

694, 104 S. ‘Ct, at 2068) “A reasonable _»prob_abilit)" is ‘a-probability sufficient to- undermine




confidence in the Gutcome of trial” Johnsonv. State, 325°S:C. 182, 186, 480 SEE.2d 733, 735

(1997) (citing Strickland, 466 U.S. at:694; 104 8.Ct. at 2068).. Whien there has been-a guilty plea,

the applicant:must:prove:that counsel’s rr,epresént'aftion:-WaS»-abelow the:standard-of reasonableness

not have.pled guilty and Wbuld’h"ave"iﬁ's't‘stedfon-g'o:m‘g.tov trial. Hlll v. Lockhart, 474 U.S. 52, 59,

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001) (citing

Hill, 474 U S at: 59 106 S Ct at 370; Jackson v.. State, 342 S C 95 98 535 S’E 2d 926, 927

(2000); Thom" son Vi State .340-S.C. 112, 115 531 SE. 2d 294 296 (2000) Ravford v. State,

314 S.C..46;48, 443:S:E:2d 805, 806:(1994)).
To:be knowing dand voluritary, a plea-must be ~'é1fteteﬂ ‘with:a full undefstanding: of the
charges and the consequences of the plea:. Boykin v. Alabama, 395 U.S. 238, 242-44, 89 S. Ct.
1709, 1712 (1969); Dover v. State, 304 S.C. 433, 434, 405-S.E:2d:391, 392°(199%) (citing State
v. Hazel, 275 S:C. 392,_,3’9,2’1, 271 S:E.2d 602,602 (1980)).” When determiniiig? issues. felating to
guilty pleas; the couit will consider the entire record, including the tréns,cfipti.of the guilty plea,

and the:evidence presetnited at the‘post-conviction telief hearing.. Anderson-v. State, 342.S.C. 54,

57, 535 S.E.2d'649, 650/(2000) (citing Harres'v. Iigeke; 282 SiC, 131; 133; 318.5.E:2d 360, 361
(1984:)):; When a defendant:pleads guilty on the.advice of ‘coisel, the-plea-may be-attacked only
through:'a-'-'claim'ofriinéffé‘ctiVe-:fassist‘ance‘ of -counsel. Roscoe 345 Si.fC;'z'it-"ZZO 546 S.E.2d at 419

(citing Al-Shabazz v. State 338S.C. 354, 363—64 527 S E 2d 742 747 (1999))

“Tt “fj_-‘t_:‘Court finds: counsel is 4 trial practitionef who ‘has extensive: experlence in:the trial of
serious offenses. Counsel ﬁrcon"fer,rc‘d with the Applicant on: 'nu_m’erous occasions. During
conferences: with the Applicant, counsel. discussed the pending charges, the elements of the

chargés and whiat ‘the State was. required to prove, the: Applicant’s constitutional rights, the




Appliéé.rit”kf*versffio‘rif:of%the facts; and .possible:defenses- or'lack thereof: The record reﬂects'-r'that
the Appﬁcant:%’s,'plea-was-'en_t,je'redf'freeiy,-fvol,urit'arily, knov&dngl;}%; .andlintel.l.iggtl'tly, The Applicant
acknowlédged that he was guilty of ‘these-‘offens{es?. The Applicant:told rhe-j-plea-.court that he was
satisﬁed‘ w1thhrs attorriey and that:no-one had: threa'tene'd;n“_ifrnj-.o:ir'ipfro"nii'SEd ‘him-anything:to plead
guilty. | - o R |
Regarding the Applicant’s claims of ineffective assistance of counsel, this Court finds the
Apphcant has farled to :meet:his-burden of proof This: Court ﬁnds that the Apphcants attorney
demonstrated ‘the: *normal degree of skill; knowledge, professwnal Judgment -and representation
that are expected of ail attorney who -p‘ractices criminal law. :in South Carolina. State v.
Pendergrass; 270°S.C. 1, 4-5, 239 S:E.2d 750, 751-52 (1977); Strickland, 466 U.S. at 68788,
104 S. ‘@t--~-fat7’§206¢¥65"~»»Butler :286"SC sat 442&'-‘3134 S-.:-Ei.7~2d*ret~:8c1«-4 (iting:Strickland, 466-U.S. at

687-88,.104.S, Ct: at: 2064—65 “Tumer v: Bass; 753 F:2d: 342 348 (4th Cir. 1985) rev'd on other

, 561

grounds, Iu__r_@r_\_'_M_u_r_r_ax, 476 U.S. 28 106 S Ct. 1683- (1986) ‘Mar’zullo;:vv. Maryland
F.2d 540» 544 (4'th Cir.~f‘-1é:977:)). This :Coutt:further ﬁ‘n’ds;?'counsel adeouately=:conferred' with the
Apphcant, conducted a proper mvestrgatlon and Was thoroughly competent in her
representation. Thrs Court finds that counsel’s representatron did.fiot fall below an -objective

standard,Of'reas‘onablenes;s.

=Féiili'1’i‘évt6f=inve‘s”tig” ate

This. Court ﬁnds ‘that. trial counsel was ‘not. meffecuve for farhng to mvestlgate the
Apphcant s case:- “'[C]nmmal defense attorneys have a:duty (o undertake a reasonable

investigation, 'whrch‘ ata~a-.,~“mmmM~ ificludes: interviewing ;potential witnesses and: making an

independent investigation of the facts and circumstances of the case:" Walker v. State, 397 S.C.
226, 235, 723 S.E24'610, 615.(Ct. App: 2012) (citing Edwards v State, 392:5:C.449, 456,710

gl




S.E:2d 60, 64.(2011)). “An attorney neéd fot pursue. an investigation that would be fruitless,

much less:one t;hat’%might%‘be;iharrnfulv-to'.ﬁthe defense.” Hariington v. Richter, 131°S, Ct. 770, 789-

90 (2011) (citing Stfickland, 466. U.S: at 691, 104 S. Ct. at 2066); “Failure to conduct an

independent mvestrgatron does not constitute ineffective assrstance of counsel when the

allegation is supported only by mere: speculatron as tothe result.” Moorehead v: State, 329 S.C.

329, 334, 496 S.E.2d 415, 417 (1998) (ciing Kibler v. State,.267 S:C. 250, 256, 227 S.E.2d 199,

202 (1976)) Counsel has a-duty to make reasonable. mvestlganons or to:make. 4. reasonable

(13}

decision that makes partrcular investigations: unnecessary: In any meffectweness case, “a

par’tieul'a‘r decision. not to investigate must.be directly, iaSSé_ssea ;_'f:o;r‘ feasonableness i in all the

circumstances, applying a heavy meastre of deference to counsel's judgments.” Wiggins v.

Smith, 539 US. 510,:521-22; 123 S. Ct. 2527, 2535 (2003) (quoting Strickland, 466 U.S. at

690-91, 104:S. Ct. at 2066).

This Court finds counsel articulated a reasonable: strategic basis for her décision to. halt
investigation of the facts of the Applicant’s.case once he: indicated he wanted to plead guilty.
Counsel gave. credrble testrmony that ofice:thie- Applicant: mdlcated hrs desrre to.plead guilty, she
shifted her focus to the: mmgatlon .evidence that would be: presented at’ the Applicant’s sentencrng

_proceeding whichv she more than adequately investigated. This Court also finds that counsel’s
strategic: dec1sron benefitted the Applrcant and: resulted in substant1a1 mrtrgatron evidence being
presented to the court and a more favorable $éxitence: for the Applrcant The record reflects
several family members were present to speak-. on the Applicant’s behalf* diiring sentencing, the
court was-made awar'e-of‘-the Applicant’s cooperation vvit,h_,poljiee’,tand:fcouns'el siibmitted a létter
to the court on the Appheant s behalf: | .

-This. Court also finds the Applicant has’ failed to cairy: his: burden of proving additional




investigation' by coursél.would have affected the »'outcomé‘:'dﬁitﬁu: ‘p‘rbCéedihg,.’Thé Applicant has
provided the court no.evidence of what would have been discovered had counsel continued: her
investigation of thie:Applicant's casé. This Coiirt finds'it is' uﬁlucely 'furthe'r. investigation would
have: arded the Apphcant 1in- lxght of counsel’s: charactenzatron of the State 's'evidence-against the
Applicant as overwhelrmng This Court finds: that this allegation is w1thout merit and the
Applicant has failed to carry his burden of proving .counsel was ineffective: for failingto

'inves_‘ti'gate'-‘ ﬁis:‘:czisé i

Failure to: dlSCllSS potential defense. strategles or ldentlfv 1mp0rtant witnesses

“This Court ﬁuds that tr1a1 counsel was not-ineffective: for falhng to ‘discuss defense
strategies-or rdenqﬁy;,@ppnaﬁfWltnesSe_'s_;;.AThr‘s Gouirt#-fmdsz’ct},uusjelr ggye'z;c;redlb'le}testx_unony that
it is her. 'g_cnf;rgl‘_practi'cc,‘-to discuss defenses whlle revievs{in"gsd,isﬂtf;j(i\?er?y.'vvith the client.

This. 'Cour;t.t;ilr.o; finds trial counsel ‘Was not. inéffe,ctirie»:ffor:{ failing: to .investigate. the
Applicart’s 'allc‘gfqd':'é.liBi‘rWitufesses.-.In_or”'der‘t’(j)”i;_s'upp‘orta:’iercl'aim?that tnal counsel was ineffective
for failing to interview .or call potential alibi witnesses, a PCR applicant’ must produce the
witnesses- at: the. PCR. hearing or otherwise .introduce; the witnesses' 5téstimouy» in ‘2 manner

-

consistent ‘with the- riilés of evidence. “The. applicant's-mere:speculation what: the' witnesses'

" testimony would have been canniot, by itself, satisfy the -applicant's burden of showing

prejudice.” Gloverv. State, 318 §.C. 496, 499, 458 SaE;'28-7538'-ffSﬁO?E(I-QQS:)’; This-Court finds the

Applicant falledxto produce any wrtnesses to: tesnfy to. Ius alleged a11b1 The Apphcant s mere.
speculation’as to° what the testlmony of T amsha Gibbs and Brandou Sunmons would have been
is merely speculative and not sufficient to support his claim of"'inef_fé_cﬁve assistance. of counsel
for failing:to. tin;erview%potenfial.-:alfbi witnesses. Tliisg;C,ourté:'furfher 5ﬁnds;,3credi5‘lé.».the téstimony

of counsel that'thi. Applicant-never provided her with the‘names of ‘any witnesses.to pursue or.




interview to-establish-an-alibi defenise. This Court firids that this allegation is without merit-and.
the Applicant has failed to carry his burden .of proving counsel was ﬁéﬁeaﬁs’e for failing to

discuss.defense strategies and-possible witnesses.

Failure to:inquire into-or:cure Applicant’s ﬂstéte;‘df?:cohfﬁgipn during the guilty plea
This Court:finds that trial counsel was not ineffective for failingto inquire into or cure
the Applicant’s alleged state of confusion during the guilty plea. This Court finds the record is

void of any equivocation from the Applicant during: his:giii Ity plea:: This “Coutt: finds most

persuasive the 'r'ec’o'r‘d and counsel’s téstifno’ny that: the Applicant' was well aware of the
consequences and nature-of his guilty plea. The record reflects the: Applicant was advised of the.
poten"ti"a% ;entencés"-afof his ‘chéfgesf-CFr;:‘%Z:1121"%5‘_?7217);1-his‘righ'f toa ]ury trial (Tr. 7:23-8:22); his
right to ré';lié{in"’sileﬁt (Tr. 8:9-18), and his right to. confronthls accusers. (Tr -8:11-18.) The
Applicanttold the court:he did not wish to goto trial (Tt..12:20); wzfs- not threatened or promised

anythinglto*.pl'eadi;guﬂty.'('-Fr.--'l"4:-'1'—4), and-that-he was not under the inflience 6f-any alcohol or

drugs -and: did. not “siiffér from ‘any ‘mieiital illness. (Tr. 11:16-25.) This Court finds the;
Applicanf?s..colloguyrfwithwthcvvcourt Wa_.s;sufﬁcienft:.to advise hiin of the s'e“rfiolisné‘ss-:of the charges
he wis resolving; by: plez'idiﬁ‘g_}; guilty, his :constitutional rights-and the: potential penalty. The
record reflects further the Applicant had no isiterest in proceeding, to trial and putting up a
defense; This Cout finds: the Applibdﬁt"s;,gﬁilft’y“’:pléa was. entered “intelligently, -fréeliy, and
voluntarily. This Court:finds. that-this allegation. :i'sfvvithdut?meﬁ.t?and ‘the Applicanit has failed to

carry his: burden of proving counsel was ineffective for failing to cure his :alleged state of

 confusion during the guilty plea.

_ 'I)‘eniiliof':fhe;;k

" This Couit firids: the -Applicant has failed to: carry” his bufden -of :proving he did not

Sl




voluntanly waive his: nght to-appeal. The Umted States Supreme Court has:rejected a bright-line-

rule that counsel must alwéys consult with: the defendant regardmg an‘appeal. See-Roev. Flores-

Ortega, 528 U.S. 470, 480, 120 S. Ct. 1029,.1036 (2000).Instead, counsel only has such duty
“when there:is freasonf»to;:think~ either (1) that a rational defefidant would-want to-appeal .. . or (2)
that this;: partlcular defendant reasonably demonstrated. to ‘counsel that he was interested in-
appealing: In making this determination, courts must take into account all the mformatlon

&t

“[T]6 -shiow; prejudice in these: circumstances, a

counsel an,W or jshonld; have knowmn:” Q
defendantmust: demons'tfrate';that there is a reasonable ‘prob;;cibil"i'ty that, but for counsel's.deficient
failure to.consult- with him about an-appeal, he would h,ayerft;;gierys»égpegleag”f 1d. 4t.484,120 S.
Ct.at1038. | |

Th1$ Court ‘finds:most persuasive the Apphcant 'S-own testnnony that:he wanted. to skip
the direct.appeal process: and’ pursue post-conviction relief. This: €ourt finds counsel was not
deﬁeren_t for failing" :to;ﬂgdv.rse-thee Apphcant of-his right to: appeal. This Couit finds further the
Applicarit has faxledtocarry his burden -of ‘proving:he aemonstrate,de to: counsel that he was
interested in appealingv:and- that.he would haVe'tin_ie’l‘y app_eéled;

Aocordmgly, _ Court finds the Applicant has failed: to. prove the first- prong of the
Stnckland test, specrfically that counsel. failed to render reasonab1y effectlve assistance under

prevmhng professmnal norms See . Stnckland 466 US at: 688; 104 S Ct -at 2065 ‘The

Applicant failed -gto’;present‘fspeciﬁc and compelling evidence Lha‘t-counsel committed either errors
or omissions: in-her- representauon of the. Applicant. The: Apphcant failed to show that counsel’s

performance was’ deﬁcrent Therefore this Court need; not address: preJudrce Theé Apphcant s

complaints. concemning counsel’s performance are without: mefit. and are demed and dismissed.

14 \\P




AllOther Allegations

~ As'to any and all allegations that were ‘ra’is“e‘éi-in-tﬁcfvapéliéétiphf“or at-thie-hearing in this
matter and not specifically addressed' in this: Order, this :Cbui’t‘v.ﬁn‘ds_ the Applicant failed to
present any evidence regarding such allegations. Accordingly; this ‘Court: finds the Applicant
waived such allegations‘and failed to-meet. is:burden of proof. Therefore, all- other allegations
are hérebyf:aéniedéaud:dismissed. |

‘CONCLUSION

Based on the foregoing, this-Court finds and concludes the Applicant has.not established
any constitutional ‘violations ‘or -deprivations -occutring -Béf“c’)‘ré;o‘r-. dunnglns guilty plea; and
sentenéi‘ng.‘v proceedings: Counsél was not d?’v;ﬁ'c'ieﬁ't"E in any- manner, nor was the Applicant
prejudiced by counsel’s representation. Theréfore, this PCR application must be. denied and
dismissed with prejudice. |

This Court.advises the .Appﬁcaﬁte that:»he,e.mﬁs,tzﬁleaia:ﬂoti&-fofaihi&é‘t to-appeal within thirty

(30) days:from-the receipt:of written notice of entry of this-Order. to'secure-appropriate appellate

Court: Rules for the-appropriate procedures to-follow -after no‘ti(;é' of intent to- appeal has been
timely served and filed..
IT IS THEREFORE ORDERED:

1.  That ‘jtrlié"ap‘;jlj‘éatibhj for post-conviction- relief bé dénied and
dismissed with:prejudice; and

2. . ‘Thatikie Applicaiit-be remanded to:the custody of the. Respondent.
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