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CASE NO. 2024-002119 JUN 16 2025

THE STATE OF SOUTH CAROLINA °~ “CUT OTAppeals
In The Court of Appeals

John C. Nelums; Delmarshi Nelums; Woodlake Homeowners
ST e B R AR e SAORE T Y Appellants

V.
Deutsche Bank National Trust Company as Trustee for agent John
Kay, William Shepro and Altisource Solutions, Inc.; Hutchens Law
Firm, LLP, a S.C. professional association; John S. Kay, and
individual; Alan Martin Stewart, an individual; Jeanette McBride,
an individual; Joseph Strickland, an individual; Richland County
Sherrif Leon Lott in his official capacity as the Sheriff of Richland
County; and Sgt. Kyle Kovalehbk........................... Respondent

ON APPEAL FROM RICHLAND COUNTY Court of Common Pleas
Hon Daniel Coble Chief Judge/ as Special Referee, Attorney Bar#
100576 Court of Common Pleas Judge (Lower Court Case No.
2024CP4004715

Submitted: December 2 ,2024 Decided: November 14, 2024

APPELLANTS' RESPONSE TO RESPONDENTS, MOTION TO DISMISS, AND
APPELLANTS MOTION FOR FRAUD UPON THIS COURT, RECUSAL OF
JUDGE APHRODITE K. KONDUROS UNDER SECTION 455(A)(B)(C)(D)

Appellants John C. Nelums and Delmarshi Nelums, who hereby
submits their Response to Respondents’ Motion to Dismiss and
states as follows

I. STATEMENT OF FACTS

1. Appellants John C. Nelums and Delmarshi Nelums have
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jurisdiction under 28 U.S.C. § 1291 vests federal courts of
appeal with jurisdiction over “All final decisions of the Circuit

courts See. Fed. R. Civ. P. 72(b)(3). See also 28 U.S.C. § 636(b)(1),
CPC Patent Tech. Pty Ltd. v. Apple, Inc., 34 F.4th 801, 805 (9th
Cir. 2022) Id at U.S.C. §636(c)(1)

2. Respondents’ DBNTC, Hutchens Law Firm LLP, and its

Counsels’ concealment of DBNTC Prudentially Mooted Since (Nov.
18, 2009), and Terminated as Third-Tier Of 240 Mortgage
Securitization Trust as Beneficiaries’ Created by IndyMac and
IndyMac Federal, (See Exhibit 1, AFFIRMED. BY UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

3. Respondents’ DBNTC, Hutchens Law Firm LLP, and its
Counsels’ concealment of DBNTC Prudentially Mooted Since (Nov.
18, 2009) any judgment by Circuit Court and this Court in the
current appeal would not offer Respondents’ DBNTC, Hutchens
Law Firm LLP, and its Counsels practical relief, thus rendering

this appeal moot. See Mathis v. S.C. State J-lighway Dep't, 260

S.C. 344,346, 195 S.E.2d 713,715 (1973) ("A case becomes moot
when judgment, if rendered, will have no practical legal. effect
upon existing controversy, when Event occurs making it
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impossible for [the] reviewing Court to grant effectual relief."); See
Henrichs, 474 F.3d at 615; see also Deutsche Bank II, 854 F.
Supp. 2d at 760 (“The FDIC has made a determination that the
assets of IndyMac and IndyMac Federal are insufficient to make
any distribution on general unsecured claims and therefore, such
claims, asserted or unasserted, will recover nothing and have no
value. . ..”) (Citation, footnote reference, and internal quotation
marks omitted)., See Byrd.v. Irmo High Sch., 321 S.C. 426, 430,
468 S.E.2d 861, 864 (1996) ("Before any action can be
maintained, there must exist a justiciable controversy."); id. at
431, 468 S.E.2d at 864, (" The Court of Appeals Cannot pass on
moot and academic questions or make an adjudication were

there remains no actual controversy exist RULE 221(b), Case No.
2024-002119, And Lower Court Case No. 2024CP4004715.
Deutsche Bank’s overly broad assertion of a super priority claim is
not supported by any controlling precedent, Deutsche Bank’s
claims must be evaluated under the statutory priority framework.
Applying the provisions of 12 U.S.C. § 1821(d), we agree with the

district court that Deutsche Bank’s third tier unsecured claims are



prudentially moot because Deutsche Bank cannot recoup any sums
owed from an insolvent IndyMac.

4. Respondents’ DBNTC as Trustee for all agent Above in this
Cases don’t exist

5. That on or about January 27, 2003, for value received, John
C. Nelums and Delmarshi Nelums, did execute and deliver to
IndyMac Bank, F.S.B., a certain promissory note in writing
according to the terms and conditions set out therein, wherein
and whereby John C. Nelums and Delmarshi Nelums promised to
pay to IndyMac Bank, F.S.B. the sum of Two Hundred Seventy
Thousand Nine Hundred And 00/ 100 ($270,900.00), together
with interest thereon at the rate of Seven And 00/100 percent
(7.00%) per annum.

6. That in order to better secure the payments of the said note
and debt, in accordance with the terms and conditions thereof,
John C. Nelums and Delmarshi Nelums, did execute and deliver
on January 27, 2003 unto IndyMac Bank, F.S.B., a mortgage
covering the following described property:

7. Here Respondents’ DBNTC, Hutchens Law Firm LLP, and its

Counsels are going to briefly outline the facts of the case as stated
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in your complaint giving an overview rather than stating all the little
facts involved. You are painting the general picture for the court to
see what the case is about

8. Appellants John C. Nelums and Delmarshi Nelums, further
hold that the signature of a court clerk or judge is generally
necessary for appellate review of a final order. In the circumstances
of this case, the integrity of the Supreme Court is based on the

idea that justices should act with fairness, impartiality, and
respect for the law. The court's integrity is important because it
helps to maintain public trust in the judicial system

II. STANDARD OF REVIEW

9. Federal Rule of Civil Procedure 8(a)(2) requires only “a short
And plain statement of the claim showing that the pleader is
entitled to relief,” in order to “give the defendant fair notice of what

the ... claim is and the grounds upon which it rests.” Bell Atlantic

Corp. v. Twombly , 550 U.S. 544, 555 (2007), quoting Conley v.
Gibson, 355 U.S. 41, 47 (1957).“[A] complaint attacked by a Rule

12(b)(6) motion to dismiss does not Need detailed factualallegations
Id. At 555. “[W]e do not require Heightened fact pleading of
specifics, but only enough facts to state a Claim to relief that is
plausible on its face.” Id. At 570

10. ("The Judicial Power shall extend to all Cases, in Law and

Equity, Arising under this Constitution, the Laws of the United



States, the complaint must only include “sufficient factual
allegations to provide the grounds on which the claim rests”.

Friends of Lake View School District v. Beebe, 578 F.3d 753, 762

(8th Cir. 2009). While “Mere labels and conclusions” will not satisfy
a plaintiff’s burden, there is no need for detailed factual allegation
or specific facts that describe the evidence to be presented. Id. A
plaintiff satisfies their burden if they allege facts sufficient to allow
a court to infer “more than the mere possibility of misconduct”.

Ashcroft v. Igbql, 129 W.Ct. 1937, 1950 (2009)

5 Well-pleaded allegations of fact and every inference fairly
deducible therefrom are accepted as true for purposes of a motion

to dismiss. Erickson v. Pardus, 551 U.S. 89, 93-94 (2007). “[A]

well-pleaded complaint may proceed even if it strikes a savvy judge
that actual proof of those facts is improbable, and “that recovery is
very remote and unlikely.” Twombly, 550 U.S. at 556.

III. ARGUMENTS AND AUTHORITIES

12. “When considering Respondents motion, the court
must construe the factual allegations in the complaint in the light
most favorable to the Appellants.” In re Stac Elecs. Sec. Litig., 89

F.3d 1399, 1403 (9th Sir. 1996): Jones v. General Elec. Co., 87

F.3d 209, 211, (7th Cir. 1996). “Only if no possible construction
of the alleged facts will entitle Appellants to relief should the court

grant Respondents motion.” Hishon v. King & Spaulding, 467
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U.S. 69, 73, 104 S. Ct. 2229, 2232 (1984). If the factual
allegations in Appellants complaint support any legal theory that
entitles Appellants to some relief, the court should overrule
Respondents motion to dismiss [ also See: The Circuit Court Lack
subject matter jurisdiction over all the parties hereto, and The
Circuit Court exceeded Its authority, Respondents’ DBNTC,
Hutchens Law Firm LLP, and its Counsels concealment of DBNTC
Prudentially Mooted Since (Nov. 18, 2009), and by violating The
General Assembly in including the specific requirements of
section See FED. R. Civ. P. 53(b), 28 U.S.C. §8§ 636(c)(1) & (c)(3).
See 28 U.S.C. § 636(b)(2)28 U.S.C. § 636(c)(4); 28 U.S.C.
§636(c)(5), that must be satisfied before authority to Rule 28
U.S.C. 88§ 636(c) as South Carolina Supreme Court has held, "The
term 'shall’ in a statute means that the action is mandatory,
fundamental principles of law. First, all of our courts are bound
to follow clear and unambiguous statutory law, See Exhibit 2

13. The arguments made that Appellants has not provided
all evidence material to the allegations made in the complaint is
ridiculous. Such evidence is to be presented at trial and is not

required to be annexed to the Original Complaint. Appellants again
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states “Federal Rule of Civil Procedure 8(a)(2) requires only “a short

and plain statement of the claim showing that the pleader is

entitled to relief,” [emphasis added] in order to “give the Appellants

fair notice of what the ... claim is and the grounds upon which it
rests.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555
(2007), quoting Conley v Gibson, 355 U.S. 41, 47 (1957). “[A]

complaint attacked by a Rule 12(b)(6) motion to dismiss does not

need detailed factual allegations.” [emphasis added] Id . At 555.

“[W]e do not require heightened fact pleading of specifics, but only

enough facts to state a claim to relief that is plausible on its face.”

[emphasis added] Id. At 570. Respondents’ DBNTC, Hutchens

Law Firm LLP, and its Counsels concealment of DBNTC
Prudentially Mooted Since (Nov. 18, 2009), and by violating The

The General Assembly in including the specific requirements of
section See FED. R. Civ. P. 53(b), 28 U.S.C. §§ 636(c)(1) & (c)(3). See
28 U.S.C. § 636(b)(2) 28 U.S.C. § 636(c)(4); 28 U.S.C. §636(c)(5),
that must be satisfied before authority to Rule 28 U.S.C. §§ 636(c)
as South Carolina Supreme Court has held, "The term 'shall in a
statute means that the action is mandatory, fundamental principles
of law. First, all of our courts are bound to follow clear and
unambiguous statutory law, is erroneous and without merit.
Respondents’ DBNTC, Hutchens Law Firm LLP, and its Counsels
Concealment of DBNTC Prudentially Mooted Since (Nov. 18,

2009), Respondents’ DBNTC, Hutchens Law Firm LLP, and its



Counsels, filed suit against the Appellants John C. Nelums and
Delmarshi Nelums [ See Byrd.v. Irmo High Sch, 321 S.C. 426,
430, 468 S.E.2d 861, 864 (1996) ("Before any action can be

maintained, there must exist a justiciable controversy."); id. at
431, 468 S.E.2d at 864, (" The Court of Appeals Cannot pass on
moot and academic questions or make an adjudication were
there remains no actual controversy exist RULE 221(b), Case No.
2024-002119, And Lower Court Case No. 2024CP4004715.

2024-CP-40-05681, [ See Respondents’ DBNTC, Hutchens Law
Firm LLP, and its Counsels Concealment of DBNTC Prudentially
Mooted Since (Nov. 18, 2009), Respondents’ DBNTC, Hutchens Law
Firm LLP, and its Counsels, [ See the orders of dismissal issued by
the Hon. Daniel M. Coble, circuit court judge, in two cases filed by
the appellants in the Court of Common Pleas for Richland County
under case numbers 2024-CP-40-04715 and 2024-CP-40-05681.
Copies of the orders of dismissal in both cases are attached hereto
as Exhibits A and B. The only defendants in case 2024-CP-40-
04715 are William Shepro and Altisource Solutions, Inc. William
Shepro and Altisource Solutions, Inc. are also named as
defendants, along with numerous other individuals and entities, in
case 2024-CP-40-05681. The Respondents listed in this appeal are
the exact same defendants as the ones listed in case 2024-CP-40-
05681. The complaints filed by the Appellants in both state court
cases are an attempt to relitigate the foreclosure case and writ of
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assistance filed by Deutsche Bank National Trust Company in the
Court of Common Pleas for Richland County. On June 2, 2025, this
Court issued an Order in Appellate Case No. 2025-000382
dismissing the appeal of the writ of assistance. A copy of that Order
is attached hereto as Exhibit C. This Order discusses the history.of
the foreclosure case and notes that the Appellants failed to perfect
an appeal of the foreclosure and sale that is a supersedeas of

matters (See Exhibit 1, AFFIRMED. BY UNITED STATES
COURT OF APPEALS FOR THE NINTH CIRCUIT, No justiciable
Controversy Exist between Appellants John C. Nelums and
Delmarshi Nelums as Respondents’ DBNTC, Hutchens Law Firm
LLP, and its Counsels Concealment of DBNTC Prudentially
Mooted Since (Nov. 18, 2009),

14. The fact that Respondents’ DBNTC, Hutchens Law
Firm LLP, and its Counsels Concealment of DBNTC Prudentially
Mooted Since (Nov. 18, 2009), Made a faulty presumption and
violated The General Assembly in including the specific
requirements of section See FED. R. Civ. P. 53(b), 28 U.S.C. §§
636(c)(1) & (c)(3). See 28 U.S.C. § 636(b)(2) 28 U.S.C. § 636(c)(4);
28 U.S.C. §8636(c)(5), that must be satisfied before authority to

Rule 28 U.S.C. 8§ 636(c) as South Carolina Supreme Court has
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held, "The term 'shall' in a statute means that the action is
mandatory, fundamental principles of law. First, all of our courts
are bound to follow clear and unambiguous statutory law, The
General Assembly in including the specific requirements of
section See FED. R. Civ. P. 53(b), 28 U.S.C. §§ 636(c)(1) & (c)(3).
See 28 U.S.C. § 636(b)(2) 28 U.S.C. § 636(c)(4); 28 U.S.C.
8636(c)(5), that must be satisfied before authority to Rule 28
U.S.C. 88 636(c) as South Carolina Supreme Court has held, "The
term 'shall' in a statute means that the action is mandatory, does
not excuse them from liability under a bona fide error defense as

stated in Jerman v. Carlise, NcNellie, Rini, Dramer & Ulrich,

L.P.A. 538 F.3d 469,471 (6th Cir. 2008)

15. The arguments made by the Respondents in regard to the
Circuit Court and In The Court of Appeals is frivolous. Appellants
has made detailed allegations with particularity the Respondents
have used written representations of exaggeration and falsehood,
which is precisely what is required for an action to be brought
under S.C. Code Ann. § 39-5-10, S.C. Code Ann. § 39-5-20

V. FRAUDULENT CONCEALMENT

16. Fraudulent concealment may also be defined as the

Deliberate suppression, hiding, or non-disclosure of an important
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situation or fact which the employer is legally bound to reveal with
an intent to deceive. Fraudulent concealment may occur when there
is a risk of injury on a job, and the employer deliberately conceals
that fact. An employer may also commit fraudulent concealment
with a direct lie or lying by omission.

%7 fraudulent concealment of a cause of action can result in
the applicable statute of limitations being tolled.

18. Appellants has also shown that Respondents have
Violated fraudulent concealment of a cause of action) by their willful
Failure to state a material fact or the willful concealment, of a
material fact in their commencement of a lawsuit against the
Appellants in Circuit Court and In The Court of Appeals.

19. See: MAT, Inc. v. American Tower Asset Sub, LLC.,
312 Or App 7 (June 3, 2021). the Oregon Court of Appeals made it

very Clear that if it is determined that an entity fraudulently
concealed a breach of its contract agreement, then the statute of
limitations tolled and a claim against the bad actor may thus be
timely brought. The Court confirmed well settled law that
fraudulent concealment of a cause of action by the “Bad actor”
constitutes an implied exception to the statute of limitations
and postpones the commencement of the running of the statute
until reasonable opportunity for discovery of the fact.

20. In the present case, the court determined that "parties"

Includes both plaintiffs and defendants. The court relied on the

U.S. Supreme Court decision in Murphy Brosv. Michetti Pipe
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Stringing, Inc. that the due process clause entitles a named
defendant to procedural protections. Such protection includes
choosing between an Article I and an Article 11l judge,

21. See: United States v. Throckmorton, 98 U.S. 61(1878)

stablished the well settled doctrine at law that fraud vitiates
everything, to include judgments, orders, rulings and proceedings,
and all judges of all courts of the United States

22, The Trial: If the parties cannot reach an agreement
outside of court, the matter proceeds to trial. Here, both sides
present their arguments and evidence to support their claims.

23. The reason Fraud upon the Court by Officers of the

Court has no statute of limitations is because it can never be, as

a check on balance of judicial powers, that an officer of the court
may use an inherent level of trust and influence upon the system in
the hope that an intentional deception need only skate by a time
pathway to succeed.

24. Donnelly v. Dechristoforo, 1974.SCT.41709 q 56; 416
U.S. 637 (1974) McNally v. U.S., 483 U.S. 350, 371-372,
Quoting U.S. v Holzer, 816 F.2d. 304, 307 Fraud in its

elementary common law sense Of deceit... includes the deliberate
concealment of material information in a setting of fiduciary
obligation. A public official is a fiduciary toward the public, and if
he deliberately conceals material information from them he is guilty
of fraud.

25. "The law requires proof of jurisdiction to appear on the
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record of the administrative agency and all administrative
proceedings."

26. Hagans v Lavine 415 U. S. 533. “A judgment rendered

by a court without personal jurisdiction over the defendant is void.
It is a nullity.”

27 Sramek v. Sramek, 17 Kan. App 2d 573, 576-7, 840 P.
2d 553 (1992) rev. denied 252 Kan. 1093(1993) “The law

provides that once State and Federal jurisdiction has been
challenged, its musts be proven.”

28. Stock v. Medical Examiners 94 Ca 2d 751. 211 P2d
289 In Interest of M.V., 288 Ill.App.3d 300, 681 N.E.2d 532 (1st

Dist. 1997)"Where a court's power to act is controlled by statute,
the court is governed by the rules of limited jurisdiction, and courts
exercising jurisdiction over such matters must proceed within the

"o

structures of the statute." "The state citizen is immune from any
and all government attacks and procedure, absent contract.”" see,

Dred Scott vs. Sanford, 60 U.S. (19 How.) 393 or as the Supreme

Court has stated clearly, “...every man is independent of all laws,
except those prescribed by nature. He is not bound by any
institutions formed by his fellowmen without his consent.”

29. Fraud upon the court" has been defined by the 7th

Circuit Court of Appeals to "Embrace that species of fraud which
does, or attempts to defile the court itself, or is a fraud perpetrated
by officers of the court so that the judicial machinery cannot

perform in the usual manner its impartial task of adjudging cases
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that are presented for adjudication.”" Kenner v.C.I.R., 387 F.3d689
(1968); 7 Moore's Federal Practice, 2d ed., p. 512, 1 60.23. The 7th

Circuit further stated "decision produced by fraud upon the court is
not in essence a decision at all, and never becomes final.

30. When an officer of the court is found to have fraudulently
presented facts to impair the court’s impartial performance of its
legal task, the act (known as fraud upon the court) is not subject to
a statute of limitation.[51][52] This mainly covers a “fraud was the
court or a member is corrupted or influenced, or influence is
attempted or where the judge has not performed his judicial
function — thus, where the impartial functions of the court have
been directly corrupted.”[53] In this regard, the U.S. Court of
appeals for the Third Circuit has stated the following:

31. In order to meet the necessarily demanding standard for
proof of fraud upon the court we conclude that there must be: (1)
and intentional fraud. (2) by an officer of the court, (3) which is
directed at the court itself; and (4) in fact, deceives the court.[52]
Officer of the court in general includes any judge, law clerk, court
clerk, lawyer, investigator, referee, legal guardian, parenting-time
expeditor, mediator, evaluator, administrator, special appointee,
and/or anyone else whose influence is part of the judicial
mechanism.[54] ¢

32. In addition, any ruling that involves violation of due
process. Of law under the Fifth, Sixth, or Seventh Amendments is

also, a void judgment. Void judgment Can be attacked or vacated at
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any time and there is no statute of limitation. See Long v.

Shorebank Development Corp., 182 F.3d 548 (C.A. 7 Ill. 1999). A

void Judgment is one which, from its inception, was a complete
nullity and without Legal effect, Lubben v. Selective Service
System Local Bd. No. 27, 453 F.2d 645, 14 A.L.R.Fed. 298 (C.A. 1
Mass. 1972).

33. If you were a non-represented litigant, and should the
court do not follow the law as to non-represented litigants, then the
judge has expressed an "appearance of partiality” and, under the
law, he/she has disqualified him/herself.

34. “Alexander v. Bothsworth, 1915. “Party cannot be

Bound by contract that he has not made or authorized. Free
consent is an indispensable element in making valid contracts.”

35. A "fraud" is an act of deliberate deception with the design
Of securing something by taking unfair advantage of another. It is a
deception in order to gain by another's loss. It is a cheating
intended to get an advantage.

36. THE COURT TAKE JUDICIAL NOTICE Fraud vitiates

everything it touches. (common law maxim) Nudd v. Burrows

(1875) 91U.S. 416. Fraud destroys the validity of everything into
which it enters. Boyce’s Executors v. Grundy (1830) 28 U.S. 210.

Fraud vitiates the most solemn contracts, documents and even

judgments. United States v. Throckmorton (1878) 98 JU.S. 61,

70. Also | See: Covode vs. Foster,” pg. 2, col. 2: In the report of the

majority in favor of admitting Covode, it is said that “in the eye of
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the law fraud vitiates everything it touches: even the broad seat of a
Commonwealth is crumbled into dust as against the interest
designed to be defrauded.”

37. THE COURT TAKE JUDICIAL NOTICE See: (Section 16-
17-735), Persons knowingly presenting documents in connection
with a sham legal process may be subject to criminal prosecution,
not only under the Federal Mail Fraud Statute, but also, under S.C.
Sham Legal Documents Statute (Section 16-17-735), and such
action may amount to obstruction of justice if they purport to
prevent a South Carolina court from exercising its jurisdiction

Demand Strict Proof Thereof,

38. [ See: 1.25 Fraudulent or Sham Legal Documents
On October 18, 2016, Court Administration sent a memorandum to
The Clerks of Court, Registers of Deeds and judges regarding
fraudulent or sham legal documents that are filed with their offices.
The memorandum included information from SLED that may be
used as a reference tool in the handling of sham or fraudulent
documents that are presented for filing or court action. Demand

Strict Proof Thereof,

39. See: Hunt v. National Mortgage, 11th Circuit 2018-
12348 (July 19, 2019). To warrant relief under Rule 60(b)(2): the

evidence must be newly discovered since the trial; material; and the
evidence must be such that a new trial would probably produce a
new result.

40. See: Rule 60(b)(3) allows a court to grant relief from a
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judgment for fraud, misrepresentation, or misconduct by an
opposing party. "To prevail on a 60(b)(3) motion, the movant must
prove by clear and convincing evidence that an adverse party has
obtained the verdict through fraud, misrepresentation, or other

misconduct.”" Cox Nuclear Pharmacy, Inc. v. CTI, Inc., 478 F.3d

1303, 1314 (Call 2007). "Additionally, the moving party must show
that the conduct prevented the losing party from fully and fairly
presenting his case or defense."

41. (Taking judicial notice Rule 38. Right to a Jury Trial,
Demand (a) Right Preserved. The right of trial by jury as declared by
the Seventh Amendment to the Constitution—or as provided by a
federal statute—is preserved to the parties inviolate. (b) Demand.
On any issue triable of right by a jury, a party may demand a jury
trial by demand

42. A second species of fraud exists, fraudulent concealment.

As the South Carolina Supreme Court explained: In the case of

Holly Hill Lumber Co. v. McCoy, 201 S.C. 427, 23 S.E.2d372, we

held that were either party to a transaction conceals some material
fact within his own knowledge, which it is his duty to disclose, he is
guilty of actual fraud. Non-disclosure becomes fraudulent
concealment only when it is the duty of the party having knowledge
of the facts to make them known to the other party to the
transaction. Lawson v. Citizens & S. Nat. Bank of S.C., 193

S.E.2d 124, 126 (S.C. 1972).
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43. Finally, the duty to disclose is found where the very
contract or transaction itself, in its essential nature, is intrinsically
fiduciary and necessarily calls for perfect good faith and full
disclosure without regard to any intention of the parties. Id.

44. “Fraud on the court’ may occur when acts of party
prevent his adversary from fully and fairly presenting his case or

defense ( Abatti v. C.LLR., 859 F.2d 115, Me., (1990). —Fed Civ Proc

2654. “Defendants' fraudulent scheme of manufacturing evidence to
Support their business loss claims and subsequently covering-up
their scheme constituted "fraud on the court” warranting sanctions.
(Derzack v. County of Allegheny, Pa., 173 F.R.D. 40ff affirmed
118 F.3d 1575 (Pa.1996). —Fed Civ Proc 2791

45. If the service of process is not perfected, the court lacks
personal jurisdiction to hear the case. (These rules are very strict,
and it is always a surprise when they are not known and followed.),

inadequate notice or failure to provide notice or service of process

may result in a lack of due process rendering a judgment void

46. This is a claim for violation of Appellants civil rights as
Protected By the Constriction and laws of the United States Under

42.S.C. 8§ 1983,1985, And 1986, 42 U.S.C. § 1988

47.However, since not all judges keep up to date in the law, and

since not all judges follow the law, it is possible that a judge may not
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know the ruling of the U.S. Supreme Court and the other courts on
this subject. Notice that it states, "disqualification is required" and
that a judge "must be disqualified" under certain circumstances.

1. See: LPS Real Estate Group Inc-Bloomberg

2. See: Hon. Aphrodite K. Konduros- Bloomberg.com
3. See: Industries: Real Estate — Bloomberg

4. LPS Default Solutions Inc- Bloomberg

48. I MOVE TO DISQUALIFY Hon Aphrodite Konduros
/Attorney Bar #: 3284/ Real Estate, Hon. Aphrodite K. Konduros-
Bloomberg .com, See: Industries: Real Estate — Bloomberg (See
Exhibit 3 Judges, /Attorney, lack subject-matter. jurisdiction
(“Judge Konduros”) as judge in this Case,

49, I MOVE TO DISQUALIFY Hon Aphrodite Konduros 28
U.S.C. § 455((a) Any justice, judge, or magistrate judge of the
United States shall disqualify himself in any proceeding in

which his impartiality might reasonably be questioned.

a.28 U.S.C. § 455(b) He shall also disqualify himself
in the following circumstances:
b. 28 U.S.C. § 455((1) Where he has a personal bias

Or prejudice concerning a party, or personal knowledge of disputed

evidentiary facts concerning the proceeding.

C. 28 U.S.C. § 455((2) Where in private practice he
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Served as lawyer in the matter in controversy, or a lawyer with
whom he previously practiced law served during such association
as a lawyer concerning the matter, or the judge or such lawyer has

been a material witness concerning it;
d.28 U.S.C. § 455((3) Where he has served in

governmental employment and in such capacity participated as
counsel, adviser or material witness concerning the proceeding or
expressed an opinion concerning the merits of the particular case in

controversy.

€.28 U.S.C. § 455 (i) Is a party to the proceeding, or

An officer, director, or trustee of a party.

f. 28 U.S.C. § 455 (ii) Is acting as a lawyer in the
proceeding.

g.28 U.S.C. § 4565 (iii) [s known by the judge to have
An Interest that could be substantially affected by the outcome of

the proceeding.
h. 28 U.S.C. § 455 (d) For the purposes of this

section the following words or phrases shall have the meaning

indicated:
i. 28 U.S.C. § 455 (d) (1) "proceeding" includes

Pretrial, trial, appellate review, or other stages of litigation.
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j. 28 U.S.C. § 455 (d) (2) the degree of relationship is

calculated according to the civil law system.

k.28 U.S.C. § 455 (d) (3) "fiduciary" includes such.

relationships as executor, administrator, trustee, and guardian.

1. 28 U.S.C. § 455 (d) (4) "financial interest” means.

ownership of a legal or equitable interest, however small, or a
relationship as director, adviser, or another active participant in the
affairs of a party, excepted that:

50. I MOVE TO DISQUALIFY John S. Kay (S.C. Bar No.
7914) lack subject-matter jurisdiction. Respondents’ DBNTC, and
its Counsels’ concealment of DBNTC Prudentially Mooted Since
(Nov. 18, 2009), and Terminated as Third-Tier Of 240 Mortgage
Securitization Trust as Beneficiaries’ Created by IndyMac and
IndyMac Federal

51. I MOVE TO DISQUALIFY Alan M. Stewart (S.C. Bar No.
15576), lack subject-matter jurisdiction. Respondents’ DBNTC, and
Its Counsels’ concealment of DBNTC Prudentially Mooted Since
(Nov. 18, 2009), and Terminated as Third-Tier Of 240 Mortgage
Securitization Trust as Beneficiaries’ Created by IndyMac and
IndyMac Federal

52. I MOVE TO DISQUALIFY Hutchens Law Firm, LLP, lack

subject-matter jurisdiction. Respondents’ DBNTC, and its
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Counsels’ concealment of DBNTC Prudentially Mooted Since (Nov.
18, 2009), and Terminated as Third-Tier Of 240 Mortgage
Securitization Trust as Beneficiaries’ Created by IndyMac and

IndyMac Federal

S3. I MOVE TO DISQUALIFY WILLIAM SHEPRO AND ALTISOURCE
SOLUTIONS, INC.DEUTSCHE BANK NATIONAL TRUST COMPANY AS TRUSTEE FOR
RESIDENTIAL ASSET SECURITIZATION TRUST 2005-A8CB MORTGAGE PASS-

THROUGH CERTIFICATES SERIES 2005-H, Respondents’ DBNTC, and its

Counsels’ concealment of DBNTC Prudentially Mooted Since (Nov.
18, 2009), and Terminated as Third-Tier Of 240 Mortgage
Securitization Trust as Beneficiaries’ Created by IndyMac and

IndyMac Federal
54. The Supreme Court, in Hazel-Atlas Glass Co. v.

Hartford-Empire Co., created the standard necessary to establish

a fraud on the court claim.16 The Court held that, “only the most
egregious misconduct, such as bribery of a judge or members of a
jury, or the fabrication of evidence by a party in which an attorney
is implicated, will constitute a fraud on the court.”17 In order to
adequately plead a fraud on the court. claim, a Defendant must
allege “a scheme by which the integrity of the judicial process had
been fraudulently subverted” and must involve far more than an

injury to a single litigant.18
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55. Elmore v. McCammon (1986) 640 F. Supp. 905 “...the

Right Filing a lawsuit pro ‘se is one of the most important. rights
under the constitution and laws.

56. Miller v. US, 230 F 486, 489. “There can be no sanction

Or penalty imposed upon one because of this exercise of
constitutional. rights.”

57. In 1994, the U.S. Supreme Court held that
"Disqualification. Is. required if an objective observer. would
entertain reasonable. questions about the judge's impartiality. If a
judge's attitude or state of mind leads a detached observer to
conclude that a fair and impartial hearing is unlikely, the judge
must be disqualified." [Emphasis added]. Liteky v. U.S., 114
Ct. 1147,1162 (1994)

58. That Court also stated that Section 455(a) "requires a
judge to recuse himself in any proceeding in which her impartiality
might reasonably be questioned." Taylor v. O'Grady, 888 F.2d
1189 (7th Cir. 1989). In Pfizer Inc. v. Lord, 456 F.2d 532 (8th Cir.
1972), the Court stated that "It is important that the litigant not

only actually receive. justice, but that he believes that he has
received justice.
59. "Recusal under Section 455 is self-executing; a party

Need not. file affidavits in support of recusal and the judge are
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obligated to recuse. herself suasponte under the stated

circumstances." Taylor v. O'Grady, 888 F.2d 1189 (7th Cir. 1989).

None of the orders issued by any judge who has been. disqualified
by law would appear to be valid. It would appear that they are void
as a matter of law and are of no legal force or effect.. Should a judge
not disqualify himself, then the judge is violation of the Due Process
Clause of the U.S. Constitution. United States v. Sciuto, 521F.2d
842, 845 (7th Cir. 1996) ("The right to a tribunal free from bias or
prejudice is based, not on section 144, but on the Due Process
Clause."). Should a judge issue any order after he has been
disqualified by law, and if the party has been denied of any of his /
her property, then the judge may have been engaged in the Federal
Crime of "interference with interstate commerce". The judge has
acted in the judge's personal capacity and not in the judge's judicial
capacity. It has been said that this judge, acting in this manner,
has no more lawful

60. Acts in excess of judicial authority constitute
misconduct, particularly where a judge deliberately disregards the
requirements of fairness and due process. *Geiler v. Commission

on Judicial Qualifications, (1973) 10 Cal.3d 270, 286 authority

than someone's next-door neighbors (provided that he is not a
judge). However, some judges may not follow the law. If you were a
non-represented litigant and should the court. not follow the law as
to non-represented litigants, then the judge has. expressed an

"Appearance of partiality” and, under the law, it would. seem that
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he/she has disqualified him/herself.

61. The coercive nature of the actions of, and statements
made to the Appellants in multiple communications from
Respondents’ DBNTC, Hutchens Law Firm LLP, and its Counsels
concealment of DBNTC Prudentially Mooted Since (Nov. 18, 2009),
and specifically, as Respondents’ leave little doubt that Appellants
has been damaged with his having lost an immense amount of sleep
and was and is currently being subjected to any manner of
emotional trauma including, but not limited to, depression, anger,
fatigue, anxiety, and emotional distress

CONCLUSION
For the foregoing reasons, Respondents’ DBNTC, Hutchens Law
Firm LLP, and its Counsels’ concealment of DBNTC Prudentially
Mooted Since (Nov. 18, 2009) and Terminated as Third-Tier Of 240
Mortgage Securitization Trust as Beneficiaries’ Created by IndyMac

And IndyMac Federal, The Court of Appeals Cannot pass on
moot and academic questions or make an adjudication were

there remains no actual controversy exist, and the Court should

vacate the circuit court’s order.

June 16, 2025 Respectfully submitted,

John C. lums Delmarshi Nelums
o SN Kkl Floleoms
C/
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2 DEUTSCHE BANK NAT’L TRUST CoO. V. FDIC

Appeal from the United States District Court
for the Central District of California
Gary A. Feess, District Judge, Presiding

Argued and Submitted
April 9, 2013—Pasadena, California

Filed March 11, 2014

Before: Ferdinand F. Fernandez, Johnnie B. Rawlinson,
and Jay S. Bybee, Circuit Judges.

Opinion by Judge Rawlinson

SUMMARY"

Mootness

In an interlocutory appeal, the panel affirmed the district
court’s dismissal of Deutsche Bank National Trust Co.’s
claims against the Federal Deposit Insurance Corporation on
prudential mootness grounds.

The panel held that the scope of the appeal was limited to
the question of law—prudential mootness—certified by the
district court. The panel held that because Deutsche Bank
was a quintessential creditor, its claims were third-tier general
unsecured liabilities under 12 U.S.C. § 1821(d)(11)(A)(iii),
and the district court properly held that Deutsche Bank’s

" This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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DEUTSCHE BANK NAT’L TRUST CO. V. FDIC 3

claims were prudentially moot, as there were insufficient
funds to satisfy general unsecured liabilities.

COUNSEL

Thomas M. Peterson (argued) and Jami Wintz McKeon,
Morgan, Lewis & Bockius LLP, San Francisco, California;
Allyson N. Ho and William S.W. Chang, Morgan, Lewis &
Bockius LLP, Houston, Texas; and Gregory T. Parks and
Maire E. Donovan, Morgan, Lewis & Bockius LLP,
Philadelphia, Pennsylvania, for Appellant.

Colleen J. Boles, Assistant General Counsel, Lawrence H.
Richmond, Senior Counsel, J. Scott Watson (argued),
Minodora D. Vancea, Counsel, Federal Deposit Insurance
Corporation, Arlington, Virginia, for Appellee.
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-+ DEUTSCHE BANK NAT’L TRUST CO. V. FDIC

OPINION
RAWLINSON, Circuit Judge:

In this interlocutory appeal, Appellant Deutsche Bank
National Trust Co. (Deutsche Bank) challenges the district
court’s dismissal of its claims against the Federal Deposit
Insurance Corporation (FDIC).

The dispositive issue is whether Deutsche Bank’s claims
are general unsecured claims under 12 U.S.C. § 1821(d)(11)
and thereby prudentially moot because of the lack of
sufficient funds in the estate to pay unsecured claims.
Deutsche Bank maintains that it possesses superpriority
claims and that 12 U.S.C. § 1821(d)(11) is inapplicable
because the FDIC exceeded its statutory authority by splitting
the agreements and transferring the servicing rights without
Deutsche Bank’s consent. Assuming that the FDIC breached
the agreements, we nevertheless affirm the district court’s
dismissal of Deutsche Bank’s claims because the purported
breach did not transform Deutsche Bank’s general unsecured
claims into superpriority claims.

I. BACKGROUND
A. Deutsche Bank’s Lawsuit Against The FDIC

According to its Complaint, Deutsche Bank served in the
capacity as trustee for more than 240 mortgage securitization
trusts created by IndyMac. Prior to its failure in July, 2008,
IndyMac functioned as a mortgage securitizer, acquiring
mortgage loans that it sold to the Trusts. According to
Deutsche bank, the Trusts subsequently sold residential
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DEUTSCHE BANK NAT’L TRUST CoO. V. FDIC 5

mortgage-backed securities “supported by the cash flows on
the underlying mortgage loans.”

IndyMac’s success in attracting investors to purchase the
mortgage-backed securities sold by IndyMac depended on
IndyMac’s representations and promises that a single entity
(IndyMac) would perform the interrelated services necessary
to protect, preserve and service the Trust assets. The
mortgage-backed securities transactions were governed by
agreements that established and regulated the Trusts and the
related relationships among the parties with interests in the
Trusts. Among the Governing Agreements were Pooling and
Servicing Agreements (PSAs), Sale and Servicing
Agreements, Indentures, and Trust Agreements. Pursuant to
the Governing Agreements, IndyMac was required, inter alia,
to: enforce the loan obligations; collect payments from the
borrowers; administer the documents related to the mortgage
loans; provide notification concerning missing or defective
loan documentation; provide notification of mortgages that
did not comply with IndyMac’s representations; cure
breaches of representations or warranties adversely affecting
the Trust’s beneficiaries; and modify seriously delinquent
loans. Inreturn, IndyMac received the loans’ purchase prices
and “monthly fees and income from the Trusts based on the
aggregate outstanding principal balance of the mortgage loans
in each Trust. . ..”

On July 11, 2008, the Office of Thrift Supervision (OTC)
closed IndyMac and appointed the FDIC as its receiver
(FDIC-R). The OTC created a new savings bank, IndyMac
Federal, and appointed the FDIC as conservator (FDIC-C).
Another federal savings bank, OneWest Bank, was formed as
a thrift holding company to purchase IndyMac Federal’s
assets and liabilities. As receiver and conservator, the FDIC
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6 DEUTSCHE BANK NAT’L TRUST CO. V. FDIC

“succeeded to all rights, titles, powers, and privileges of
IndyMac Federal, including those arising under the
Governing Agreements or otherwise related to the Trusts.”
As IndyMac Federal’s conservator, the FDIC administered
the Trusts and serviced the mortgages based on servicing
rights established by the Governing Agreements. In that
capacity, the FDIC sold certain assets and rights of IndyMac
Federal to OneWest for approximately $13.9 billion.

Deutsche Bank alleged that

[t]he sale to OneWest included many valuable
rights that IndyMac held under the Governing
Agreements or that were otherwise related to
the Trusts, but improperly excluded certain of
IndyMac’s obligations to the Trusts and the
Trustee under those same Governing
Agreements without making alternate
arrangements to assure the performance of
those excluded obligations. Specifically, the
sale to OneWest included what the FDI
characterized as the “‘servicing rights” under
the Governing Agreements, including
IndyMac’s right to service the mortgage loans
in the Trusts and the corresponding right to
receive the servicing fees and income
provided in the Governing Agreements. The
sale, however, excluded certain obligations
imposed on IndyMac under the same
Governing Agreements, including . . . “any
repurchase obligations for breaches of loan
level representations, any indemnities relating
to origination activities or securities laws or
any seller indemnity.”
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DEUTSCHE BANK NAT’L TRUST CO. V. FDIC {4

According to Deutsche Bank, the FDIC exceeded its
statutory authority “[i]n attempting to sell, and thereby reap
the benefits of, the Governing Agreements without assuming
and assigning (or otherwise performing) the related
obligations . . .”” Deutsche Bank averred that ““[i]n the sale to
OneWest, the FDIC purported to split unitary contracts and
divide rights and obligations that [were] not severable.”

Deutsche Bank also alleged that the FDIC, as receiver,
breached several representations and warranties and failed to
comply with the Governing Agreements, particularly in
servicing the mortgage loans. Deutsche Bank averred that the
FDIC’s conduct resulted in approximately $6 billion to $8
billion in damages to the Trusts and Trustee.

Deutsche Bank asserted causes of action against the FDIC
for pre-failure breach of contract as IndyMac Federal’s
receiver and conservator, (Count One); post-failure breach of
contract as conservator, (Count Two); breach of contract for
sale to OneWest as conservator, receiver, and in its corporate
capacity, (Count Three); repudiation of certain trusts as
receiver, (Count Four); breach of the duty of good faith and
fair dealing as receiver and conservator, (Count Five); breach
of fiduciary duty as receiver and conservator, (Count Six);
unconstitutional taking via the sale to OneWest and the
splitting of obligations, (Count Seven); unconstitutional
taking of right to appoint a successor servicer, (Count Eight);
due process violations premised on the sale to OneWest, the
splitting of obligations and the right to appoint a successor
servicer, (Counts Nine and Ten); and constructive trust
(Count Eleven).
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8 DEUTSCHE BANK NAT’L TRUST CO. V. FDIC

B. Legal and Statutory Framework

Because Deutsche Bank’s claims depend on whether it is
a general unsecured creditor under the distribution priorities
set forth in 12 U.S.C. § 1821(d)(11), discussion of the
applicable statutory framework, as interpreted in our
precedent, sets the stage for our resolution of this case.!

“Congress passed FIRREA in 1989 in response to the
crisis in the nation’s banking and savings and loan industries.
The statute allows the FDIC to act as receiver or conservator
of a failed institution for the protection of depositors and
creditors.” Sharpe v. FDIC, 126 F.3d 1147, 1154 (9th Cir.
1997) (citation omitted). “Congress granted the FDIC broad
powers in conserving and disposing of the assets of the failed
institution. To enable the FDIC to move quickly and without
undue interruption to preserve and consolidate the assets of
the failed institution, Congress enacted a broad limit on the
power of courts to interfere with the FDIC’s efforts. . . .”” /d.
(citation and internal quotation marks omitted).

Pursuant to 12 U.S.C. § 1821(d)(2)(H), ““[t]he [FDIC], as
conservator or receiver, shall pay all valid obligations of the
insured depository institution in accordance with the
prescriptions and limitations of this chapter.” The FDIC has
the additional task under 12 U.S.C. § 1821(d)(13)(E) of
“maximiz[ing] the net present value return from the sale or
disposition of such assets” and “minimiz[ing] the amount of
any loss realized in the resolution of cases[.]” However,
under 12 U.S.C. § 1821(e), the FDIC also has the authority to

' The statutory provisions of'this case are part and parcel of the Financial
Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA)
codified in Title 12 of the United States Code.
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DEUTSCHE BANK NAT’L TRUST CO. V. FDIC 9

repudiate ““any contract or lease . . . the performance of which
the conservator or receiver, in the conservator’s or receiver’s
discretion, determines to be burdensome . . .” 12 U.S.C.
§ 1821(e)(1)(B). If the FDIC decides to repudiate a contract
under this provision, “‘the liability of the conservator or
receiver for the disaffirmance or repudiation . . . shall be — (i)
limited to actual direct compensatory damages . . . [d.

§ 1821(e)(3)(A)(1).

As a corollary to FIRREA, in 1993 Congress adopted the
National Depositor Preference Amendment to the Federal
Deposit Insurance Act. This legislation provided “that in the
distribution of the assets of a failed institution depositors be
paid before general creditors could collect on their claims.”
MBIA Ins. Corp. v. FDIC, 708 ¥.3d 234,236 (D.C. Cir. 2013)
(footnote reference omitted). This preference amendment
establishing the distribution priority framework for failed
institutions was codified in 12 U.S.C. § 1821(d)(11). See id.
The codified distribution priority framework sets forth the
following hierarchy of claims:

Subject to section 1815(e)(2)(C) of this title,
amounts realized from the liquidation or other
resolution of any insured depository
institution by any receiver appointed for such
institution shall be distributed to pay claims
(other than secured claims to the extent of any
such security) in the following order of
priority:

(1) Administrative expenses of the receiver.

(11) Any deposit liability of the institution.
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10 DEUTSCHE BANK NAT’L TRUST CO. V. FDIC

(iii) Any other general or senior liability of
the institution (which is not a liability
described in clause (iv) or (Vv)).

(iv) Any obligation subordinated to depositors
or general creditors (which 1s not an
obligation described in clause (Vv)).

(v) Any obligation to shareholders or
members arising as a result of their status as
shareholders or members (including any
depository institution holding company or any
shareholder or creditor of such company).

12 U.S.C. § 1821(d)(11)(A).

The dispositive issue in this appeal is whether Deutsche
Bank’s claims constitute third-tier general liabilitities under
12 U.S.C. § 1821(d)(11)(A)(iii) rather than a claim payable
outside the strictures of § 1821(d). Deutsche Bank maintains
that because the FDIC exceeded its statutory authority and
breached the agreements without properly repudiating them,
the distribution scheme delineated in § 1821(d)(11) does not
apply. and thus its claims are payable without regard to these
provisions. Deutsche Bank’s argument is primarily premised
on its interpretation of three cases: Sharpe; Battista v. FDIC,
195 F.3d 1113 (9th Cir. 1999); and McCarthy v. FDIC,
348 F.3d 1075 (9th Cir. 2003).

1. Sharpe v. FDIC
In Sharpe, Whitney and Mona Sharpe entered into a

settlement agreement with Pioneer Bank to resolve a real
estate foreclosure action. See Sharpe, 126 F.3d at 1150. The
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DEUTSCHE BANK NAT’L TRUST CoO. V. FDIC 11

Sharpes and Pioneer agreed that Pioneer would remit
$510,000 by wire transfer to the Sharpes when the Sharpes
provided the requisite note, deed of trust, and reconveyance
documents. Seeid. at 1150-51. In direct contravention of the
settlement agreement’s wire transfer requirement, Pioneer
sent the Sharpes two cashier’s checks. See id. at 1151.
Before the Sharpes could deposit the checks, state regulators
seized Pioneer, and the FDIC was appointed as Pioneer’s
receiver. See id. As receiver, the FDIC “‘step[ped] into the
shoes™ of Pioneer. /d. at 1152. The FDIC took possession of
the reconveyance documents provided by the Sharpes and
recorded them, but informed the Sharpes that it would not
honor the cashier’s checks. See id. at 1151.

The Sharpes sued the FDIC for enforcement of the
settlement agreement. See id. However, the district court
held that FIRREA precluded judicial review of the Sharpes’
claims because they were “effectively depositors, and
therefore creditors of Pioneer” subject to FIRREA'’s
exhaustion requirements. /d. On appeal, the Sharpes asserted
that “‘the district court failed to accept the breach of contract
nature of their cause of action and improperly applied
FIRREA requirements as if the Sharpes were creditors of
Pionger. . . . Id. at 1182. The FBDIC maintained that
dismissal was warranted on jurisdictional grounds because
the Sharpes were creditors as holders of Pioneer’s cashier’s
checksandthat 12 U.S.C. § 1821(j) deprived the district court
of jurisdiction over the Sharpes’ claims for equitable relief.
See id.?

212 U.S.C. § 1821(j) provides:

Except as provided in this section, no court may take
any action, except at the request of the Board of
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12 DEUTSCHE BANK NAT’L TRUST Co. V. FDIC

In analyzing whether the Sharpes’ claims were covered by
FIRREA’s administrative claims process, we opined that the
settlement agreement governed the Sharpes’ relationship with
Pioneer, and that the Sharpes were ““neither creditors nor
depositors under the agreement.” /d. at 1152—53. Instead,
“[t]hey [were] parties to a contract they fully performed.” /d.
at 1153. Applying basic contract interpretation principles, we
determined that “[t]he FDIC failed to perform its obligations
under the contract,” and ‘“‘that this failure to perform the
express terms of the settlement agreement [was] a
breach. . ..” Id. (citations omitted). Because Pioneer issued
a cashier’s check in lieu of the contractually agreed upon wire
transfer, it breached the settlement agreement. Seeid. “[T]he
bank’s tender by cashier’s check and the FDIC’s subsequent
refusal to honor the checks constitute[d] material breaches of
the settlement agreement.” /d. ““Had the FDIC honored the
cashier’s checks, the Sharpes would have suffered no
damages as a result of the breach; the failure to honor the
checks gives rise to a cause of action for breach of contract
with a remedy.” /d.

We held “‘that the FDIC did not act within its statutorily
granted powers in breaching the Sharpes’ settlement
agreement because recording of the reconveyance of the
debtor’s deed of trust for which it did not pay full
consideration cannot be considered a statutorily authorized
function of the FDIC.” /d. at 1155. Therefore, the Sharpes’
claims forrescission and declaratory relief were not barred by
12US.C. § 1821()). See id

Directors [of the FDIC] by regulation or order, to
restrain or affect the exercise of powers or functions of
the Corporation as a conservator or a receiver.
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We also rejected the FDIC’s argument that “‘the Sharpes’
cause of action constitute[d] an administrative claim subject
to the exhaustion requirement. . . .>> Id. We observed that
“Section 1821(d) sets forth an administrative claims process,
which requires that creditors submit claims to the FDIC for
administrative resolution. If the Sharpes [were] considered
creditors, they [would be] subject to that claims process.” /d.
at 1156 (footnote reference and internal quotation marks
omitted). However, we concluded that the Sharpes were not
required to submit to the FDIC administrative process
because they did not become creditors of the FDIC by
accepting the cashier’s check. See id. We reasoned that
“[b]ut for the FDIC’s breach, the full cash amount specified
in the settlement agreement would have been wired to the
Sharpes. It is only as a consequence of the FDIC’s breach
that the FDIC can construe the Sharpes as creditors of the
PN, .. .

Notably, we observed that ““[b]ecause the FDIC did not
repudiate the agreement pursuant to § 1821(e), we need not
decide here whether claims against the FDIC regarding
contract repudiation under § 1821(e) are subject to the
exhaustion requirement.” /d. at 1157 n.7 (citations omitted).

We held:

The  Sharpes |[were]l a  party 16  .a
pre-receivership contract breached by the
FDIC, and they retainfed] the rights
accompanying that contract notwithstanding
the appointment of the FDIC as receiver. The
Sharpes cannot be considered creditors of the
FDIC, and we hold that their claim is not a
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14 DEUTSCHE BANK NAT’L TRUST CO. V. FDIC

claim for the purposes of the FIRREA
exhaustion requirement.

Id at 1157.
2. Battista v. FDIC

In Battista, former employees of an insolvent bank sued
the FDIC based on the FDIC’s repudiation of their
employment contracts. See Battista, 195 F.3d at 1115. In the
context of resolving the case, we considered whether claims
for damages based on repudiated contracts under 12 U.S.C.
§ 1821(e) were subject to the payment priorities established
by 12 U.S.C. § 1821(d). Seeid. at 1116. Battista argued that
in FIRREA, Congress established two types of claims: (1)
claims approved by the FDIC pursuant to § 1821(d) that are
satisfied by the remittance of receiver’s certificates from the
assets of the failed financial institution, and (2) claims for
damages due to repudiation under § 182 1(e) that are payable
solely in cash. See id. at 1117. We disagreed, holding that
“§ 1821(e) is better interpreted as being subject to the various
provisions of § 1821(d).” /Id. We observed that “little in
§ 1821 indicates that Congress intended to establish two
distinct types of non-depositor claims, beyond the fact that
Congress provided for damages for repudiation in subsection
(e), while discussing the claims payment process in
subsection (d).” /d. *“[1]f Congress had wished to depart
from the § 1821(d) regime for claims for damages under
§ 1821(e), presumably it would have said so. .. .” Id. “[T]he
distribution priority in § 1821(d)(11)(A), which was added to
§ 1821 in 1993, makes little sense if parties injured by
repudiations under § 1821(e) are treated separately from
parties with claims under § 1821(d)....” /d at1118. We
pointed out that in its regulations, “the FDIC interpreted
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§ 1821(d)(11)’s priority scheme as including claims for
damages arising from contract repudiation under § 1821(e),
but not entitled to the same priority as administrative claims.”
Id. ot 1119; see aglso 32 CFER. -§ 3604 (defining
administrative expenses); 58 Fed. Reg. 43,069, 43,070 (1993)
(clarifying that administrative expenses generally do not
include claims arising from contract repudiation).

We also distinguished Sharpe, expressly clarifying that
Sharpe did not exempt claimants whose contracts had been
repudiated from the claims administration process set forth in
§ 1821(d). See Battista, 195 F.3d at 11109.

3. MeCarthy v. FDIC

In McCarthy, we considered the dismissal of an action
challenging the way the FDIC handled a loan the plaintiff was
negotiating with a bank after the bank failed and the FDIC
was appointed as receiver. See McCarthy, 348 F.3d at 1076.
The plaintiff alleged that he was forced to accept a new loan
on a ‘“take-it-or-leave-basis and that he would not have
executed this loan had he known of [the bank’s] closure and
the FDIC’s receivership. . . .”” /d. at 1077 (internal quotation
marks omitted). The district court held that it lacked subject
matter jurisdiction because the plaintiff failed to satisfy
FIRREA’s exhaustion requirements. See id. Relying on
Sharpe, the plaintiff asserted that FIRREA’s exhaustion
requirements were inapplicable because he was a debtor, not
a creditor, of the insolvent bank and because his claims were

premised on the FDIC’s post-receivership conduct. See id. at
1076—-77.

We rejected the plaintiff’s argument premised on Sharpe,
explaining that SZarpe was not controlling because that case
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was decided in a different context, where the Sharpes were
neither creditors nor debtors of the failed institution. See id.
at 1077. We noted that “[t]he text of § 1821(d)(13)(D)
plainly states that any claim or action that asserts a right to
assets of a failed institution is subject to exhaustion. There is
no limitation to creditors, or exclusion of debtors, and that is
controlling.” /d. at 1077 (emphases in the original). We
emphasized that ““Sharpe was an unusual case,” and that in
Sharpe “we had no occasion to decide whether a debtor’s
claim or action, like a creditor’s, must be exhausted, for the
Sharpes were not debtors and our decision turned on the
claimants’ being aggrieved parties to a contract that the FDIC
had not repudiated.” /d. at 1078.

We concluded:

[W]e see no reason why the plain meaning of
the statute should not govern this case. . . .
And, regardless of whether he is a creditor or
a debtor making claim to the bank’s assets,
requiring exhaustion furthers the purpose of
FIRREA to ensure that the assets of a failed
institution are distributed fairly and promptly
among those with valid claims against the
institution and promptly to wind up the affairs
of failed banks.

Id. at 1079 (citation and internal quotation marks omitted).
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C. The District Court’s Application of SAZarpe To The
FDIC’s Motion To Dismiss Deutsche Bank’s
Claims

In its initial order, the district court denied in part and
granted in part the FDIC’s motion to dismiss Deutsche
Bank’s claims. The district court held that, because the FDIC
exceeded its statutory authority in splitting the Pooling and
Servicing Agreements without Deutsche Bank’s consent, our
discussion in Sharpe mandated rejection of the FDIC’s
arguments that prudential mootness precluded Deutsche
Bank’s claims and that Deutsche Bank’s claims were subject
to the priority scheme set forth in 12 UU.S.C. § 1821(d)(11).
See Deutsche Bank Nat’l Trust Co. v. FDIC, 784 F. Supp. 2d
1142, 1159—-60, 1170 (C.D. Cal. 2011) (Deutsche Bank I).

The district court determined that, because Deutsche Bank
alleged that the FDIC breached the contracts, rather than
repudiating them, SZarpe ““makes clear that damages resulting
from the FDIC’s breach of a contract are not subject to the
§ 1821(d)(11) distribution priority scheme. ...” /d. at 1159.
Applying Sharpe, the district court opined that
§ 1821(d)(11)’s priority scheme was inapplicable because “‘a
claim against the FDIC for post-seizure breach of contract
does not constitute a claim under FIRREA . . . Id. at
1159-60. The district court delineated that, at this stage in
the litigation, it was unnecessary to discern ‘“whether
damages will ultimately be payable from the receivership or
from FDIC-C’s own funds. Even if the damages will come
from the receivership, Deutsche Bank’s claim will take
priority over the categories identified in § 1821(d)(11), and
there is accordingly a possibility of recovery. . . .”> Id. at
1160. The district court denied the FDIC’s motion to dismiss
Deutsche Bank’s claim and held that “Deutsche Bank may
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proceed with its breach of contract claim arising out of the
sale of assets to OneWest Bank.” /d.?

D. The District Court’s Order Granting
Reconsideration

The district court subsequently granted the FDIC’s
motion for reconsideration of the prudential mootness issue.
See Deutsche Bank Nat’l Trust Co. v. FDIC, 854 F. Supp. 2d
756,759 (C.D. Cal. 2011) (Deutsche Bank II). Reconsidering
its prior ruling, the district court analyzed whether Battista
and McCarthy undermined its holding based on Shaarpe, “‘that
if a claim for post-receivership breach of a pre-receivership
contract does not qualify as a claim within the meaning of
FIRREA’s exhaustion requirement, it likewise did not qualify
as a claim subject to the § 1821(d)(11) distribution priority.”

* The district court dismissed Deutsche Bank’s breach of contract claims
premised on the FDIC’s splitting of the benefits and burdens of the PSAs.
The district court reasoned that, because portions of the agreements
constituted qualified financial contracts, the FDIC was entitled to split the
servicing functions from the liabilities. See Deutsche Bank I, 784 F. Supp.
2d at 1153-55. However, the district court allowed breach of contract
claims to proceed that were based on the FDIC’s failure to obtain
Deutsche Bank’s consent before transferring the servicing functions. See
id. at 1155. This claim was allowed to proceed against the FDIC in its
capacity as a receiver, with leave to amend to state a claim against the
FDIC in its corporate capacity. See id. at 1162, 1170. This claim also
encompassed the constructive trust claim. See id. at 1163, 1170. The
district court granted the FDIC’s motion to dismiss Deutsche Bank’s
breach of fiduciary duty, takings, and due process claims. See id. at
1169-70. The district court denied the FDIC’s motion to dismiss
Deutsche Bank’s claims based on breach of the implied covenant of good
faith and fair dealing. See id. at 1162--63. As discussed below, we only
address in this opinion the sole claim certified for interlocutory appeal —
whether Deutsche Bank’s claims are subject to the statutory priority
payment scheme.
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Id. at 761 (citation and internal quotation marks omitted).
Although the district court concluded that Battista did not
impact its prior ruling, see id. at 761—-62, the district court
held that McCarthy compelled dismissal of Deutsche Bank’s
claims as prudentially moot. See id. at 764—67.

The district court observed that *““[t]he decision in Sharpe
did not squarely address the issue presented here: whether a
claim for post-receivership breach of a pre-receivership
contract qualifies as a general unsecured liability under the
§ 1821(d)(11) distribution priority, or whether it falls outside
of that scheme altogether. . . .” /Id. at 764. According to the
district court, McCarthy “undercuts Sharpe’s reasoning”
because ““[b]y holding that a debtor can have a claim subject
to exhaustion, McCarthy eliminates that key step in Sharpe’s
logic.” /d. (internal quotation marks omitted). “McCarthy,
however, did not — and could not — overrule Sharpe.” Id. As
a ‘result, the dismict comrt interpreted McCarthy as
“distinguish[ing] Sharpe and limit[ing] its holding that a
claimant need not exhaust administrative remedies to claims
arising out of a breach of contract in the circumstances
present in Sharpe. ” Id. at 765 (citation and internal
quotation marks omitted). The district court determined that
Deutsche Bank’s claims were not covered by Sharpe’s
exception because ““Deutsche Bank had not fully performed
its obligations, but rather had continuing obligations to pay
sefvicing fees over time. Thuas, - s  <¢laims for
post-receivership breach of pre-receivership contracts are
subject to the § 1821(d)(11) distribution priority.” /d. at 766.
The district court held that, because Deutsche Bank’s breach
of contract claims were ‘third-tier general unsecured

claims [,] Deutsche Bank . . . cannot recover anything on
those claims given IndyMac’s deep insolvency. . . .” /d. at
767. Finding prudential mootness, the district court
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dismissed Deutsche Bank’s claims with prejudice “‘except for
the second cause of action . . . for post-failure breach of
contract to the extent that it is based on the alleged breach of
contracts that [FDIC as Receiver] executed or approved,
which would be entitled to a priority right of payment under
12 U.S.C. § 1821(dX20) . . .” Id. (internal quotation marks
omitted).

The district court also sua sponte certified “‘the prudential
mootness issue for interlocutory appeal by Deutsche Bank.”
1d. at 768 (citation omitted). The district court ““conclude[d]
that the question whether claims for post-receivership breach
of a pre-receivership contract are subjecttothe § 1821(d)(11)
distribution priority constitute[d] a controlling question of
law worthy of certification.” /d. The district court certified
for interlocutory appeal ““the following controlling question
of law: whether Deutsche Bank’s claims for postfailure
breach by [FDIC as Receiver] of contracts executed by a
failed bank are payable only as third-tier general unsecured
claims under the § 1821(d)(11) distribution priority. .. .” /d.
at 770.

We granted “‘[t]he petition for permission to appeal
pursuant to 28 U.S.C. § 1292(b),” and limited the appeal *““to
the specific question of law certified by the district court . . .”’

II. STANDARDS OF REVIEW

We review de novo whether Decutsche Bank’s claims are
prudentially moot. See Hunt v. Imperial Merch. Servs.,
560 F.3d 1137, 1141 (9th Cir. 2009). “We also review de
novo a district court’s interpretation and construction of a
federal statute.”> Holmes v. Merck & Co., Inc., 697 F.3d
1080, 1082 (9th Cir. 2012) (citation omitted).
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Il DISCUSSION
A. Permissible Scope of the Appeal

In addition to challenging the district court’s holding
concerning prudential mootness, Deutsche Bank contends
that the district court erred in holding that the PSAs
constituted qualified financial contracts that could be severed
pursuant to 12 U.S.C. § 1821(e)(9), thereby negating
Deutsche Bank’s related breach of contract and constructive
trust claims. The FDIC counters that this issue was not
included in the question of law certified by the district court.

“[A]ln appellate court’s interlocutory jurisdiction under
28 U.S.C. § 1292(b) permits it to address any issue fairly
included within the certified order because it is the order that
is appealable, and not the controlling question identified by
the district court. . . . Nevada v. Bank of Am. Corp.,
672 F.3d 661, 673 (9th Cir. 2012) (citation and internal
quotation marks omitted) (emphasis in the original).

In this appeal, the dispositive issue, and the only issue
certified in the district court’s order, concerns prudential
mootness. Encapsulated within that issue is whether
Deutsche Bank’s claims constitute third-tier general
unsecured claims under 12 U.S.C. § 1821(d)(11). Although
we have authority to review issues fairly included within the
certified order, review of issues not included in the certified
order would obliterate the distinction between interlocutory
appeals and appeals after final judgment and would
encourage circumvention of the conventional appeals process.
Perhaps in recognition of that risk, “[c]Jommentators and
courts have consistently observed that the scope of the issues
open to the court of appeals [under § 1292(b)] is closely
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limited to the order appealed from and the court of appeals
will not consider matters that were ruled upon in other
orders.” United States v. Stanley, 483 U.S. 669, 677 (1987)
(citations, alterations, and internal quotation marks omitted);
see also Swint v. Chambers Cnty. Comm 'n, 514 U.S. 35, 46,
50 (1995) (noting that the authority to review interlocutory
appeals is “‘circumscribed” and that the rule should not be
interpreted to “parlay” interlocutory orders into “multi-issue
interlocutory appeal tickets™); Durkin v. Shea & Gould,
92 F.3d 1510, 1514 (9th Cir. 1996) (‘‘[Alppellate review
is limited to the certified order; issues presented by
other, noncertified orders could not be considered
simultaneously[.]””) (citation, alteration, and footnote
reference omitted). In keeping with the letter and spirit of
1292(b), our precedent, and Supreme Court guidance, we
limit the scope of this appeal to the certified order and decline
to reach any issues that are not encompassed within the
certified order issued by the district court. See Reese v. BP
Exploration (Alaska) Inc., 643 F.3d 681, 689 (9th Cir. 2011)
(similarly declining to review uncertified issues).
Accordingly, we review only the district court’s
determination of prudential mootness. Appeal of the balance
of the district court’s rulings must await final judgment.

B. Prudential Mootness Based On FIRREA'’s
Distribution Priorities

The doctrine of prudential mootness permits a court to
“dismiss an appeal not technically moot if circumstances
have changed since the beginning of litigation that forestall
any occasion for meaningful relief. . . . Huns, 560 F.3d at
1142 (citations, alteration, and internal quotation marks
omitted). Although we have not extensively applied the
prudential mootness doctrine per se, we have concluded that
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claims against a receiver are moot if those claims cannot be
satisfied due to a lack of post-receivership assets. For
example, in Henrichs v. Valley View Dev., 474 F.3d 609, 615
(9th Cir. 2007), we determined that “‘a claim for damages
against the FDIC stemming from the FDIC s alleged breack
of the FDIC Settlement Agreement” was moot because ““[t]he
receivership distributed all of the failed bank’s assets” and nc
assets remained to satisfy the alleged breach of contrac:
claims.

The district court’s dismissal of Deutsche Bank’s third-
tier general unsecured claims as prudentially moot is legally
sound. Pursuant to 12 U.S.C. § 1821(d)(11)(A)(iii), claims
that are ““‘general or senior liabilit[ies] of the institution”
constitute third-tier claims that do not receive payment unti!
claims for administrative expenses and claims from the

institution’s depositors have been satisfied. Notably.
12 U.S.C. § 1821(d)(11)does not contain statutory exceptions
for a particular species of general liability. Rather.

§ 1821(d)(11)(A)(iii) provides that “[a]ny other general o1
senior liability” constitutes a third-tier priority claim.
12 U.S.C. § 1821(d)(11)(A)(ii) (emphasis added). This plair
language in the statute reflects clear Congressional intent tc
not carve out an exception for general unsecured claims basec
on breaches of non-repudiated contracts. See United States
v. Havelock, 664 F.3d 1284, 1292 (9th Cir. 2012) (en banc’
([ W]e are not in the business of rewriting the law, but that of
interpreting Congress’s words when it enacted the
statute. . . .”’) (citation omitted).

Relying on Sharpe, Deutsche Bank posits that FIRREA
does not protect the FDIC when it exceeds its statutory
authority by breaching pre-receivership contracts. The import
of Deutsche Bank’s argument is that if FIRREA does not
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apply to protect the FDIC from breach of contract claims,
FIRREA similarly cannot cabin Decutsche Bank’s claims
through applicationof § 1821(d)(11). However, this rationale
derived from Starpe does not apply to the facts of this case.
As we recognized in McCarthy, ““Sharpe was an unusual
case. ...” McCarthy, 348 F.3d at 1078. Given that we have
limited Sharpe’s reach even in the administrative exhaustion
context, see id., it would be illogical for us to expand Sharpe
to more substantive provisions., soch as 12 1150
§ 1821(d)(11), that were not at issue or addressed in Sharpe.
See Sharpe, 126 F.3d at 1152 (describing the case as
involving 12 U.S.C. § 1821(i) and administrative exhaustion).
Although the panel in SZarpe wrote that “FIRREA does not
permit the FDIC to breach contracts at will,” it did not hold
or even imply that breach of contract claims are categorically
exempt from the distribution priorities set forth in 12 U.S.C.
§ 1821(d)(11). Id at 1155. Rather, the panel simply
concluded that, because the plaintiffs were not creditors or
depositors, their claims were not subject to FIRREA'’s
administrative exhaustion requirements. See id. at 1156—57.
Given Sharpe’s notable limitations, we are not swayed by
Deutsche Bank’s overly expansive interpretation of Sharpe.?

* Deutsche Bank’s reliance on County of Sonoma v. Federal Housing
Finance Agency, 710 F.3d 987 (9th Cir. 2013) is misplaced. In that case,
we considered whether the Federal Housing Finance Agency acted within
its authority when it precluded Freddie Mac and Fannie Mae from
purchasing mortgages for properties that were encumbered by property-
assessed clean energy liens. See id. at 988-89. Although we cited Sharpe
for the proposition that judicial review is not barred when an agency acts
beyond its statutory powers, we did not address FIRREA s provisions or
the issue raised in this appeal concerning application of the priority
scheme delineated in 12 U.S.C. § 1821(d)(11). See id. at 992.

53



DEUTSCHE BANK NAT’L TRUST CO. V. FDIC 25

Even if applicable to Deutsche Bank’s claims, Sharpe
militates against Deutsche Bank’s assertion of a superpriority
claim. In Sharpe, we determined that the FDIC could have
invoked FIRREA’s administrative exhaustion requirements
if the plaintiffs had been creditors. See id. at 1156 (““Section
1821(d) sets forth an administrative claims process, which
requires that creditors submit claims to the FDIC for
administrative resolution. If the Sharpes [were] considered
creditors, they [would be] subject to that claims process.”)
(footnote reference and internal quotation marks omitted).
We reasoned that the plaintiffs were not creditors because
“[b]ut for the FDIC s breach, the full cash amount specified
in the settlement agreement would have been wired to the
Sharpes. It is only as a consequence of the FDIC’s breach

that the FDIC can construe the Sharpes as creditors of the
3¥ R

In McCarthy, we recognized the dichotomy between
creditor and non-creditor claimants and opined that Sharpe
was of limited utility in deciding whether a debtor’s claim
must be exhausted, because the facts in Sharpe did not
include ecither classification of claimant. See McCarthy.
348 F.3d at 1078 (observing that in Sharpe “we had no
occasion to decide whether a debtor’s claim or action. like a
creditor’s, must be exhausted, for the Sharpes were not
debtors and our decision turned on the claimants’ being
aggrieved parties to a contract that the FDIC had not
repudiated”). Unlike in Sharpe, Deutsche Bank’s agreements
with IndyMac established a creditor relationship between
Deutsche Bank and the FDIC as IndyMac’s successor, prior
to the FDIC’s alleged post-receivership breach of contract.
Indeed, the allegations of the complaint reflect the extensive
nature of Deutsche Bank’s creditor status. Deutsche Bank’s
Sharpe-inspired argument that the FDIC cannot utilize
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FIRREA’s priority framework due to FDIC’s breach is thus
undermined by Deutsche Bank’s status as a creditor. See
Sharpe, 126 F.3d at 1156 (*’If the Sharpes [were] considered
creditors, they [would be] subject to that claims process
[under § 1821(d).”)® Therefore, Sharpe’s limited exception
for non-creditor claims premised on the FDIC’s breach of
contract does not alter the classification of Deutsche Bank’s

claims as general liabilities under the priority framework set
forthin 12 11.8.C. 5 1821(d)(11).°

5 It is also arguable that Sharpe is distinguishable because the plaintiffs
in Sharpe, unlike Deutsche Bank, fully performed the underlying contract.
See Sharpe, 126 F.3d at 1153 (““As such, the settlement agreement
governs, and the Sharpes are neither creditors nor depositors under the
agreement. They are parties to a contract they fully performed.”).

® In concluding that 12 U.S.C. § 1821(d) applies to Deutsche Bank’s
claims, we are also persuaded by the D.C. Circuit’s recent decision in
MBIA Ins. Corp., addressing a somewhat analogous situation. In that
case, MBIA Insurance Corp. (MBIA) entered into similar PSAs with
IndyMac prior to its insolvency. See MBIA Ins. Corp., 708 F.3d at
235-36. MBIA argued that “‘the FDIC Conservator of IndyMac Federal
breached its seller-and-servicer obligations under the PSAs, causing
damages to MBIA. . . . /d. at 236. MBIA asserted that its claims
constituted administrative expenses under 12 U.S.C. § 1821(d)(11)A)
“because the FDIC had approved the PSAs . . . /d. (internal quotation
marks omitted). Inrejecting MBIA s administrative priorities contention,
the D.C. Circuit observed:

Section 1821(d)(11) establishes an order of priority
among claimants of the failed bank, placing recovery of
administrative expenses first, followed by depositors”’
claims, and only thereafter general creditors’ claims.
MBIA’s interpretation would put general creditors
before depositors simply by virtue of the fact that the
contracts to which they were a party or beneficiary
were liabilities transferred to the FDIC Conservator by
the commonly-used mechanism of a purchase and
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We, therefore, hold that Shiarpe was limited to its
particular facts and does not bar application of the statutory
priority distribution framework to Deutsche Bank’s general
unsecured claims.”

assumption agreement, and were not repudiated.
Specifically, MBIA’s broad interpretation of ‘approved’
would place general creditor claims related to the failed
bank’s pre-failure misrepresentations above depositors,
which are hardly the types of claims that could ever be
classified as administrative expenses. The. ‘FDIC
regulation on administrative expenses tracks Congress’s
purpose that administrative expenses be a narrowly
drawn category, limited to ordinary and necessary
expenses of the failed institution but only those that the
receiver determines are necessary to maintain services
and facilities to effect an orderly resolution of the
institution. . . .

Id. at 243 -44 (citations, alterations, footnote references, and internal
quotation marks omitted) (emphasis in the original). The D.C. Circuit
held that **[t]he district court therefore properly rejected MBIA’s broad
interpretation of ‘approved’ in § 1821(d)(20) and dismissed MBIA"’s
damages claims . . . as prudentially moot in light of the FDIC’s No Value
Determination.” /Zd. at 245 (citation omitted). ““Where it is so unlikely
that the court’s grant of remedy will actually relieve the injury, the
doctrine of prudential mootness permits the court in its discretion to stay
its hand, and to withhold relief it has the power to grant by dismissing the
claim for lack of subject matter jurisdiction . . .”” /d. (citation and internal
quotation marks omitted).

7 Deutsche Bank’s argument premised on a constructive trust theory
does not warrant reversal of the district court’s dismissal for prudential
mootness. Deutsche Bank’s constructive trust argument relies on Sharpe’s
observation that 1Z U.S.C. § 1821(j) does not bar equitable relief when the
FDIC has exceeded its statutory authority. See Sharpe, 126 F.3d at 1155.
However, Sharpe does not establish Deutsche Bank’s entitlement to a
constructive trust or other equitable relief. Under the facts as pled by
Deutsche Bank, it is a creditor seeking payment of sums due under a
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In sum, Sharpe and Battista do not support Deutsche
Bank’s attempt to avoid the priority distribution scheme of
12 U.S.C. § 1821(d), as neither case addressed application of
the priority distribution scheme delineated in 12 U.S.C.
§ 1821(d) to a creditor like Deutsche Bank. Because
Deutsche Bank’s overly broad assertion of a superpriority
claim is not supported by any controlling precedent, Deutsche
Bank’s claims must be evaluated under the statutory priority
framework. Applying the provisions of 12 U.S.C. § 1821(d),
we agree with the district court that Deutsche Bank’s third-
tier unsecured claims are prudentially moot because Deutsche
Bank cannot recoup any sums owed from an insolvent
IndyMac.

IV. CONCLUSION

Although the FDIC arguably breached the contracts at
issue rather than repudiating them, SZarpe does not support
Deutsche Bank’s broad assertion that it is entitled to a
superpriority claim in contravention of the explicit hierarchy
of payment set forth in 12 U.S.C. § 1821(d)(11). Adopting
Deutsche Bank’s interpretation of 12 U.S.C. § 1821(d)(11)
would disadvantage other equally deserving creditors who are
constrained by the statutory payment priority framework.
Because Deutsche Bank is a quintessential creditor, its claims
are third-tier general unsecured liabilities under 12 U.S.C.
§ 1821(d)(11)(A)(1i1), and the district court properly held that
Deutsche Bank’s claims were prudentially moot, as there
were insufficient funds to satisfy general unsecured liabilities.

contract. As a creditor, Deutsche Bank is subject to the statutory priority
distribution scheme and administrative exhaustion requirements contained
in 12 U.S.C. §§ 1821(d)(11) and 1821(j) respectively. See MBIA Ins.
Corp., 708 F.3d at 243-45; see also McCarthy, 348 F.3d at 1076.
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See Henrichs, 474 F.3d at 615; see also Deutsche Bank 11,
854 F. Supp. 2d at 760 (““The FDIC has made a determination
that the assets of IndyMac and IndyMac Federal are
insufficient to make any distribution on general unsecured
claims and therefore, such claims, asserted or unasserted, will
recover nothing and have no value. . . .””) (citation, footnote
reference, and internal quotation marks omitted).

AFFIRMED.
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AO 85A (Rev. 02/17) Notice, Consent, and Ref: e of a Dispositive Motion to a Magistrate Judge

UNITED STATES DISTRICT COURT

for the
)
Pilaintiff )
V. ) Civil Action No.
)
Defendant )

NOTICE, CONSENT, AND REFERENCE OF A DISPOSITIVE MOTION TO A MAGISTRATE JUDGE

Notice of a magistrate judge’s availability. A United States magistrate judge of this court is available to conduct
all proceedings and enter a final order dispositive of each motion. A magistrate judge may exercise this authority only if
all parties voluntarily consent.

You may consent to have motions referred to a magistrate judge, or you may withhold your consent without
adverse substantive consequences. The name of any party withholding consent will not be revealed to any judge who
may otherwise be involved with your case.

Consent to a magistrate judge’s consideration of a dispositive motion. The following parties consent to have a

United States magistrate judge conduct any and all proceedings and enter a final order as to each motion identified below
tidentify each motion by document number and title).

Motions:

Printed names of parties and attorneys Signatures of parties or attorneys Dates

Reference Order

IT IS ORDERED: The motions are referred to a United States magistrate judge to conduct all proceedings and
enter a final order on the motions identified above in accordance with 28 U.S.C. § 636(c).

Date:

District Judge’s signamure

Printed name and title

Note: Return this form to the clerk of court only if you are consenting to the exercise of jurisdiction by a United States
magistrate judge. Do not return this form to a judge.

| e R S T
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EXHIBIT-3

(Bloomberg)

Hon Aphrodite Konduros
Judge, South Carolina Court of Appeals
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