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STATEMENT

In December 2010, the Greenville County Grand Jury 1indicted
Fardarrel L. Hudgens on the charges of "Possession with intent to

distribute cocaine base(PWID)" and Possession with intent to
distribute marajuana". On WMarch &, 2011, Petitioner Hudgens
appeaced before the Honorabls Judge D. Garrison Hill and entered
a gulilty plea to both charges. He was represented by Ms. Dorothy
A. Manigault, and the state was rcrepresanted by Janny L. Barwick.
Judge Hill sentenced Hudgens to the minimum sentence of ten years
on each chargas to run concuvrently. 2App. 14, 11. 1-S Hudgens digd
not appeal his convictions or sentences.

Cn April 14, 2011, Hudgens filed an application for
"Post-conviction Relief"(PCR). The state filed a return on June

27th, 2011. An "evidentiary hearing" was held on December 19th,
2012before the Honorable Edward W. Miller. Hudgens was

represented by Scarlet E. Moocre, and the state was represented by

Karen C. Ratican. Judge Miller issued an order on January 10,

2012 denying Hudgens' PCR application and dismissing it with
prejudice. App. 114-121. Hudgens filed a "Notice of Appeal”. This

petition follows.



I5SUE PRESENTED

ISSUE A: Was Trial Counsel ineffective for failing to motion to
suppress the cocaine as "Fruit of unlawful traffic stop"?
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ARGUMENT

The Fourth Amendment guarantees "the right of the people to be
secure 1n their persons, houses, papers, and effects, against

1

unreasonable searches and selzures." ‘emporary detention of
individuals during the stop of an automobile by the police, aven
if only for a brief period and for a limited purpose, constitutes

a "seizure" of "persons" within the meaning of this provision.

Whren vs. U.S., 517 U.S. 806, 116

n

. Ct. 1769, 135 LEd. 24 89

(1¢

WO

6). To justify a brief stop and detention, the police officer
must have a reasonable suspicion that the person has been

involved in criminal activity. State vs. Robiason, 32086 S$.C. 399,

412 S.E. 2d 411 (s.C. 1%991). This suspicion must be based on
specific and articulablefacts which, taken together with rational

inferences from those facts, reasonably warrant that intrusion.

State vs. Lesley, 226 S.C. 641, 486 S.E. 248 276 (S.C. App. 1997).

In the present case, Appellant was stopped by Greenville

County Public Safety Officer CC Johnson, and stopped for a

-r
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3
Q,

viclation and a search of Appellant vehicle revealed cocaine a

marajuana. Appellant was charged with Possession of drugs.

(923



However, wnere a police officer 1is without vtrezason to believe
that a driver is involved in any criminal activity, a vehicle

stop 1is not permissible, and evidences seized during a subseguent

)

, S.C. 412

N

5ed. State v. Robinson, 30

r

search should be supres

S.E.2d 411 (s.C. 1%¢1). 1In Robinson, SLED officers recieved a tip
that cocaine was being scld from an "Econo Lodga" by a black
male, owner of a white Mazdae trucx. Tne officers later witnessed
three black males leaving one of the motel with a suitcase and a
duffel bag, which was placed 1into the Mazda tcuck. Two of the

individuals began to drive off in a separate automoble, and were

[t}

0
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r
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stopped by the officers. At a suppression hearing, the offi
testified that he had no reason to believe that the individuals
in the sepafaté automobile were involved in any crime or criminal
activity. Based upon this testimony, the Court held the stop to
be unlawful, and held that the seized evidence should have been
suppressed as fruit of the unlawful stop.

Further, the Supreme Court of South Carolina has held that a

Qs

-

2ale
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vehicle being operated with papear high crime

~
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w
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neighborhood was not reasonable suspicion to s2ize or guestion

the car's passenger. Sikes v. 3tate, 323 5.C. 28, 448 S.E.2d 550

(S.C. 19%94). The arresting officer in Sikes admitted the only

wn

reason theay stopped the car was becausa vshicles with paper tags

are often stolen or lack insurance.
In the present case, Appellant argues that the stop of his

paper dealzr tags.

(V]

vehicle was unlawful as it was basad solely on
In addition, 1t 1is undisputed that Auppellant's veshicle was not

i

located in a "high crime" neighborhood. Tnes only ar:

d

ument Lo be

made that Sikes should not bpe appléed in the present case 1s that
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Sikes dealt with a passanger 1instead O

venicle, and that suspicion of a stolen venicles arousa2d by a
vehicle displaying paper tags would only implicate the operator
in criminal activity. Howevar, this argument is flawed. In the

event that an officer's hunch was confirmed that a vehicle with

papsar tags was stolen. a Das 2y could be arrested for
£ g E

an

u
[te]

v

possession of a stolan vehicle as wsll as the operator. As such,

(92}

if the facts of Sikes do not Jjusitify a seilzure of a passengar,

these facts should as well not justify a seizure of th2 operator.

Finally, since in the present case the sole reason for the stop
was based upon paper dealer tags, 1t 1is important to note that
the presence of papec dealer tags, with no other accompanying

v

facts or circumstances, dJdoss not deviate from the law of this

State. Infact, Section 56-2-210, Code of Laws of South Carolina,

1976, as amendad, provides drivers focty five days grace period
within which to officially register and license vehicles after
purchase. Further, no criminal in this State pcohibits a vehicle
driving with a paper tag. An assumption by an officer that a
vehicle with a paper tag 1is not vreglistersd, not insured or
stolen, without more, is not r=asonable.

Therefore, since 1in the present case the arresting officer

could not point to a spacific and articulable fact giving rise to
"reasonable" suspicion that App=llant was committing a traffic
violation ovr engaged in criminal activity, the stop of

Appellant's vehicle was unlawful.

~J



A review of South Carolina case law demonstrates what 1is

required for a veshicle stop. State vs. Culbreath, 200 S.C. 232,

n

387 S.E-.28 255 (S.C. 1890)(approach of vehicle permissible where
vehicle has been parked in driveway with 1it's engine running forc
two hours on a cold night, and officer's supervisor had told
police officer that asphyxiation oc¢ carbon monoxide poisoning

could have occurred and and that officer should check tc make

sure that any occupants were alright); Knight vs. State, 284 S.C.

138, 325 S.E.23 535 (S.C. 1985) (vehicle stop justified where
officer responding to report of suspicious parked in driveway of

a vacant house and spotted car being driven with it's headlights

w

turned off); State vs. Gilbert, 272 S.C. 660, 258 S.E.2d 890

(s.C. 1979) (police officer had articulable and reasonable
suspicion to stop and investigate Lincoln Continental with blue
bottom and white top, occupied by four black males, when acting
on an all-points bulletin which described suspect vehicle as a
Lincoln Continental with a blus bottom and white top, occupied by

480 S.E24.

(@S]
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lay,

w

two black males);State vs. L2

276(S.C. App. 1997)(police officer had reasonable suspicion to
stop motor vehicle where officer overheacrd dispatchec telling

another officer that <complainant, who two days earlier had

seen two black males in

(.

repocrted shooting incident tc police., ha
separate cars drive past her house and make threatening gestures,
and officer spotted vehicle matching description of susp=ct's
car, including color, make, and particular dealer's paper tag,

and driven by black in area near complainant's residence). State

Qu

vs. Morris, 212 S.C. 115, 439 S.B. 28. 291 (S.C. App. 1893)

o3



(police officer had reasonable suspicion to make investigocy stop
of vehicle wheres witnass reported kidnapping committsd by parson
e

with defendant's nickname and police officer was awvare of

defendant's vehicle type and license plate numbsr); State vs.

Alexander, 309 S.C. 495, 424 S.E.2d. 525(s.C. App.
1992) (reasonable basis for stop existed whare city police policy
requirad police to stop vehicles with Flocrida licensa plates in
area known for drug dealing; stoop=a2d vehicls had Florida license
plates, third party pointed out vehicle Dbefore stop, and

-

occupants of wvehicls kept turning around to waitch police as

police followed car).

W0



Based upon the foregoing, App=sllant submits that the arresting
officer's stop 1in the present case was unlawful, <that the

evidence seized in the presant casa should have been supprassed,

versed.

31

and Appellant's conviction should be r

Respectfully suomittad

10
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ISSUE PRESENTED

ISSUE B: Was trial counsel ineffactive in failure to argue that
Belton was not authorized to the search incidant to occupant's
arrest, and that the police officer went on a mere fishing
expedition when he searched plastic that was contained behind the
radio pulled obver for a tag violation: and failed to move to
suppress evidence obtained as a result of an illegal search?

(0



STATEMENT

2

In December 2010, the Greenvillae County Grand Jury 1indicted

Fardarrel L. Hudgens on the charges of "Possession with intent to

B}

distribute marajuana". On March &, 2011, Petition=r Hudgens
appearad befors the Honorable D. Garrison Hill and entesred a

guilty plea to both <charges. He was represented by Dorothy A.

{

Manigault, and the state was represented by Jenny L. Barwick.
Judge Hill sentenced Hudgens to th2 minimum sentence of ten years
on each charge to run concurrently. Bpp. 14, 11. 1-%. Hudgens did
not appeal his convictions or santences.

Oon April 14, 2011, Hudgens filed an application for post
-conviction velief(PCR). the state filed a return on June 27,
2011. An M"evidentiary hearing was held on December 19, 2012
before the Honorable Edward W. Miller. Hudgens was represented
bySscarlet B. Moore, and the state was represented by Karen C.
Ratigan. Judge Miller 1issued an ordar on January 10, 2013 denying
Hudgens' PCR application and dismissing it with prejudice. App.

114~121. EBudgens filed a "Notice of App=al". this petition

follows.




ARGUMENT

Counsel was 1inzffective for failing to argue that the police
officer went on a mere fishing 2xpedition when he searchad a
plastic that was contained behind the radio pulled over for tag
violations. Counsel failed to move to suppress evidence obtained
as a result of an illegal secarch. "Riding' home on Laurens Road
on January 5, 2010, approximately ©¢:0% pm at night. CC Johnson,
an officer with the Gresnville Public Safety Depactment caught
sight of applicant's vszahicle with a dealer tag writing was not

normal dealer practice. CC Johnson pulled the car over to

investigate, after approaching the driver window asking for
drivers llicense, insurance and nis "Bill of <Sale" for the

=i

vehicle. he occupanit advisad me that he did'nt have a "Bill of

sale" nor 1insurance for the vehicle. CC Johnson called back-up

]

r

office.r. Tealhoun responde o the "Cld Time Pottery" parking
lot <to backup‘ officer Johnson. CC Johnson advised that the
occupant did'nt have any insurance and was a felon with a violent
history. Officer Johnson asked the occupant to step out of the
vehicle. He perforwed a "Terry" £cisk for weapons. T. Calhoun

[}

with Greenville Public safety informed the occupant that nhis car

-]

~

re golng to do an 1inventog:
2 b

T

hay w

1]

is going to be towed and that
of the vehicle and asked 1f there was anything thing that we nced
to know about (weapons or drugs) . He advised that thers was
nothing in the vehicle. Officer Johnson searched the vehicle and
observed a cl=2ar plastic showing bestween the radio face plate in

1
ne

hboard trim and 1t was

.

18

w

the dashboard. hes pulled on t

=
-~



Johnson's prime motivation for sesarching the radio was not
related to his safety concerns:; and his search was not to prevent
the destruction of evidencs. These fachtors, ofcourse, are thne
fundamental basis for allowing the tamporary exception to the
he

Fourth Amendment's prohibition againsiti warrantless ssar and

9]}

[6}]

N

selizures as contemplated by tha United States Suprem2 Court in

Chimel v. California, 395 U.S. 752 (19692) and New York v. Belton,

453 U.S. 454 (1981). 2nd the undecsigned calls to this Court'

attention th= case Arizona v. Gant 129 S.Ct. 1710 (2009) was

currently before the United States Supreme Court. The U.S.
Supreme Court April 21, overturned nearly three decades of
lower-court caselaw by holding the Fourth Amendment's search

incident to arrests doctrine dJdoes not allow law enforcement

officers to conduct a warrantlass seacch of an arrestee's
automobile after the arrestee has bhean handcuffed or otherwiss
pravented from regaining access to the car. And undec the

possible existence of evidence in the arrestea's automobile will

F.:

justify a warrantless seacch only 1f the evidence relates to the

offenss

(3]

of the arcest. Arizona v. Gant, No. 07-542, April 21,

2009. An 1individual does not have a <ceasonable expectation of

privacy while being held in a police veshicle State v. Turner, 641

S.E.2d 436 (2007). Officer T. Calhoun's justificaticn to carry
out the s=zarch was justified whsn applicant was securaly placead
in Cfficer Johnson's patrol car and could not access the interioc

of the "vehicle".

N



removed, revealing a clear

S

lastic bag containing seven(7)
individually packaged clear plastic bag of green leafy substance
which I determined through my training and experience to be

o detain the

r

marajuana. At that time officer Johnson advised me

occupant. I placed the occupant in handcuffs . Sea

Ci

r
)
(=
o}
9}
p—s
OAJ
D
cr
r
(6]

arrest cevealed a black scale in the above occupant left front
pants pocket and approximately 3$200.00 in cash. And asked him

what was behind the radio? At firsi

()
-
[t
EN
G
cC
ot
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w
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T
=)
1
=
s
@

7

advised that there was marajuana behind the radio. CC Johnson

O
1]
ol

pla the marajuana on the co0of. I then placed the occupant in
officer Johnson's patrol car. I then sszarched the vehicle and

P

found a white plastic baggy with a beige rock-like substance

known as crack cocaine in the baggy. There were sevzral plecaes. I
informed officer Johnson of the findings and handad the substance

over to officer Johnson. In the trunk was a box of Glad sandwich
bags that were found. Duty was notified and responded and towed
the vehicle.

Hudgens was subjected to an "illegal search”", and the fruits of

P

that searcnh should have been suppressad as "Fruits of the

o2
n
-r
o
cr
®
6]
w
~J
—
jon
[62]
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W

colsonous tres". Wong Sun v. Unite

1

The Fourth Amendment guarantees "the right of the people to be
secure 1in thelr persons, houses, papers, and effects, against
unreasonable searches and seizures;" shall not be wviolatad...
U.S. Const. 4th 2amend. Temporary destention of individuals during
the stop of an automobila by the police, evan if only for a brief

period and for a limitad purposs constitutes a

rsons” within the meaning of this provision. State v. Pichardo

o
u

np

, 623 S.E.2d 840 (2005).
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THE SEARCHES

There ars three (3) distinct searches present in this casse,
(11) cemoving the dashboard trim from ths radio, (2) searching
behind the radio, and (2) searching the plastic located back
behind the radio. Each =zgach should be analyzed separately to
determine whether Johnson's actions in this case wers justified.

ure case 18

Additionally, no South Carolina sz2arch and seiz

D)
N

1!

(

properly analyzad without reference Lo our independent state
grounds as embodicd undesr Article I, & 10 of the South Carolina
Constitution. Thus, the counsel's decision to challenge the
search was arronsous for two rezasons: (1) By failing to conclude

P

that .Belton was not applicable to the seacch and thereby failing

jJ

T
1t
Ui
(9
7
[
0
oy
o
w0
¥}
2
G

consider an

o}

£ separately analyze thrce separa
(2) By failing to analyze the conduct under South Carolina law
whyBeltondoas not apply-

As an initial matter, the seminal search 1incident to arrest
case for automobiles doas not apply in this particular case for
two reasons: (1) there were no exigent circumstances present, and
(2) there was no n2xus betw2en the cause of arrest and the seacc!
of the radio. Belton is clearly distinguishable.

In Belton., :tne officer pulled ovar a car with four occupants.

smallad burned

(V]

offica

(a1

Immediately upon approaching the car, thn
marajuana. He then removed the occupants from ths car and

arrested them for unlawful possession of macajuana. til2 patted

]

them Jown. Then he enter2d the car. AL the time he smelled

marajuana, the officer had probable cause to acrest them for that

8



offense. He also nad probable cause to believe there were drugs
in the car because he smelled the burning marajuana. In Belton,

n2 search-the

-r

there was a c¢lear exigency present that justified
possible destruction of evidence. In this casa, thece were no
exligent ciccumstances.

The language 1n the Relton decision, supra, makes it gqguite

clear that it 1is an extension of law as propounded 1in Chimel,
supra. Holding today do=zs no more than detegcmin2 the meaning of
Chimel's principles in this pacticular and problematic context.
It in no way alters th2 fundamental principles established in the
Chimel case rcegarding the basic scope of searches 1nciden to
lawful custodial arrest." Belton, n. 3.

In Chimel, seacches 1incident to arrest ace limited by the
existence of exigent circumstances. Without this limiting factor,
"Fourth Amendment Protection in this area would approach the
avaporation point." Id. at 765 These exigent circumstances arsa
(1) officer safety, and {2) destruction of =vidance.

When an arrest 1is mads, 1t 1s reasonable for the arresting
officer to search the person arcested in order to remove any
weapons that the lattar might seek to use 1in ordar to resist
arrest or affsct his 2scap2. Otherwise2, the officer's safety
might well be endangerad, and the2 arrest itsslf frustcated. In
addition, it is entirely reasonable for the arresting officer to
searcn for and s2ize and =2vidence on the avrrastze's person in
order to pravent nis conczalment or¢ dJdestruction. 2And the area

into which an arrestze might rz2ach 1in order to grab a weapon or

evidentiary items must, ofcourse, de governed by a liks rule...



There is a simple justification, theresfore, for a search of the
arrestee's person and th2 area within his immediate control...
construing that phrase to msan the aresa from within he might gain
possession of a weapon or destructible evidence. Id, at 762-63.
Without axligent circumstance, a warrantless search is
presumptively unreasonable under the Fourth Amendment of the

federal Constitution and our Stats coanstitution and Laws. Sae

S.C. Code 2Ann. & 17-13-14 (1¢%76) (sesarch warrant statue), and

Article I, & 10 of South Carolina Constitution. In the case of

Q

sub judice, the officer had probable cause to arrest Applicant

for a tag violation and no 1insurance but he did not have any
reasonable belief as to any other illsgal activity. There was no
smell of drugs, for example; There was nothing to give rise to
the belief that there were drugs in the back of the radio because
a plastic showing between the radio bescause a plastic bag showing
between the radio. If Hudgens had plastic showing betwesn the
radio, hat would'nt havs bpeen a crime and there were no safety

concerns. That Johnson had no concern for his safety evidenced by

he fact that h2 allowed officer T. Calhoun to secure Hudgens

T

“r

throughout the entirety of fthis transaction. As Justice Scalia

points out in his concurrence 1in Thornton v. United States, 541

U.S. 615 (2004): Indead, 1if  an officer leaves a suspact

uncestrained nearby Jjust to manufacture authority to ssarch, one

coculd argue that the search 1s unreasonable praciss2ly bhecause the
dangerous conditions justifying it existed only by virtue of the
officer's failura to follow sensible ococedure." 1d. at 627

{emphasis in original). Applicant did'nt have any susplicious

10



actions to justify the ssarch of applicant's property when
Applicant was detained with an officer at the time of the search.

A second reason why this case falls beyond the purview of
Belton is that thz2re was no nexus bdbetween the cause of the arrest

and the radio, s=2e Footnote 4. (Footnote 4): Limiting a search

for evidence relevant to the crime that precipitated the arrest
("the nexus") was advanced by Justice Scalia 1in his concurrance

in Thorton, supra: "In Chimel v. California, w2 held that a

search incident to arrest was justified only as a means to find
weapons the arrestee might use of the evidence he might conceal
or destroy. We accordingly limited such searches to the area

within the suspect's "immediats control” are into which an
I

arcestee might rcezach 1in order to grab a weapon or evidentiary

item.” In New York v. Balton, we s=2t forth a brignt-line rule for
arrests of automobile occupants, holding that, because thne
vehicles entire passenger compactmant is "in fact generally, even

if not inevitably", within the arrestese's immediate control, a

search of the whole compactment is justified in every case.) In

T

Appellate's case, Johnson had no ceason to believe that evidence

G

v

relative tc the traffic infraction was containad in &the radio.

The traffic violation was that Appellate had a tay violation and

Cu

no insurance while being pulled over in the vehicle. As note
earlier, evaen if Appellate had plastic behind the radio, this
would not have besn relevan:i to his tay violation charge as it
would not havs been illegal.

When Appellate's car was searchad in this case, he was neither

in, nor anywhere near the passenger compartment of his vehicle.

L8]

Rather, he was secucad with officer T. Calhoun back by officer T

11



Calhoun's squad car. The risk that he would n=2vertheless "grab a

weapon or evidentiary 1item from his car was vremote 1n the
extreme. The couns=l's effort not to apply the current doctrine

to this search stcatches it beyond it's breaking

point..."(citations omitted). Id at 625.

"If Belton seacches are gjustifiable, it 1is not Dpecause the
arrestee might grab a weapon or evidentlary item fcom his carc,
but simply because the car might contain avidence relevant to the
crime for which he was arrested." Id at ©29.

Thorton implicitly cejects a claim that all searches incident
to arrest, whatever the scope of the szarch, are subsumad by the
reasoning in Belton. All of thes evicdence na2cessary Lo secura a

conviction for a tag violaticn was apparent immediately upon

[

(19%8):

)

approaching the car. See, Knowles v. Iowa, 225 U.S. 11

Once knowles was stoppad for speesding and 1ssusd a citation,

“

all the evidence necessary to prosecute that offense had been
obtained. No furthesr evidence of excessive speed was golng to be

found either on the person of the offender or in the passenger

compartment of the car. Id at 118.

Ofcourse, the officer diad not even bother to c¢ollect the
evidence relative to the detention in the first place but in any
event, there was no nexus between the crime and the radio.

For these reasons, this case is significantly diffzrent from

Belton. The search into the radio was unjustified and thecefors a



violation of the Fourth Amendment and South Carolina Law.

SEARCH #1: REMOVING THE DASHBOARD TRIM FROM THE RADIO

Officer Johnson had no btasis to remove the dashboard trim from

W

the radio. Johnson articulated no reason to belisve any illegal

]

activity was afcot, Applicant was secured at th time the

dashboard trim was removed. The fundamental basis for a warrant
search-officer safety and/or destruction of evidence-~-were

[N

utterly lacking. The state's position would =2ssentially grant

officers a general right of entry into any vehicle that commits

even the minimis traffic infraction. The Fourth Amandment and the

South Carolina Constitution demands more.

THE RADIC OPENING DASHBOARD TRIM FROM THE

=4
=z
()
[y
2
-3
o}

SEARCH £ 2: GO

RADIO

As officer Johnson proceaded to diy despec and desper 1into
Applicant's opersonal Dbelongings, the justifications for the
o Iy \.5 -

by P

warrantless search still nezsded to be present. If Johnson was

justified in vemoving the dashboard trim from the radio, he still
needed a reason to then pull opsn the dashboard trim. Arguabdbly,
having ramoved a radio which may have contained a weapon.

=N

o]

icer safety ustification would have been

&3]

(Although th= of

dissipated).

By it's removal from the dashboard additionally, by the time

o

the dasnhboard trim was ramovad, Applicant was secured with an

officer.
13
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Thz most illustrative fact 1in support of the claim that

officer Johnson was merely fishing for a crime 1is his rooting

h
(o))

thcough the closad plastic that was contained bahind the clos

[

dashboard trim located on the radio in the car pulled becauss o

[

a tag violation. At this point, any conceivable justifications
for conducting a warcantless szarch wera antirely dissipated.

Again, the record is d=void of any r2asonable beliesf that

cciminal activity was afoot, and the radio which may have

[

‘\

dashboard from the car

<
(i
1l
)
~
O
=
-
o}
(0]

contained a weapon, was movs

here

3

and searched. Applicant was still secuced with an officer.
is simply no argument available to suppocr: the search at this
point. If Johnson belicved that 2videncz of a crime was present,
he was obligated to contact a magistcate and a warrant. Officer
Johnson's seacch of BApplicant's radio was improper, and the
fruits of that search should have been suppressad. Wong Sun,

supra-
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SCUTH CAROLIMA ANALYSIS

It has long been acknowladged that state courts may afford more
expansive rights under state constitutional provisions than the
rights which are conferred by :the faderal Constitution. See,

State v. Weaver, 274 £.C. 312, 649 S.E.2d 47¢ (2007); Virginia v.

iloore, 553 U.S. (200&8) (2008) WL 1805745). The South Carolina
Constitution provides a distinct cight to privacy under Article

I, & 10. "The South Carolina Constitution with an express right

to privacy provision included in the article prohipiting

unreasonable seacches and seizurss, favors an intecrpretation

offering a higha2r level of privacy protection than the Fourth

Amendment." State v. Forrvester, 343 S.C. 637, 643, 541 S.£.24
€37, 841 (2001). Undac South Carolina Law, these searchzs do not
pass constitutional muster. Even 1f this court concludes that the
searches were reasonable under federal constitutional law, they

fail under the heightenad protections afforded South Carolina
S ] I

r

ci

izens. Respectfully, applicant asks this court to reverse his

conviction.

CONCLUSION
For the pceceding ceasons, Applicant respectfully ask this

I

court to reverse hilis conviction.

Respectfully submitted,

iD
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ISSUE PRESENTED

G
Issue &: Was trial counsel ineffective during guilty plea in

violation of the Sixth Amendment to the United
States Constitution when counsel failed to conduct

a proper pretrial investigation?




In December 2010, the Greenville County grand Jury indicted
Fardarrel L. Hudgens on the charges of "Possession with intent to

distribute cocainz base(PWID) and "Possession with intent to
distribute marijuana”. On March 8, 2011, Pestitioner Hudgens

appeared before the Honorable D. Carrison Hill and entered a
guilty plea to both charges. He was raepresented by Dorothy A.
Manigault, and the state was repra2sented by Jenny L. Barwick.
Judge Hill sentenced Hudgens to the minimum sentence of ten years
on each charge to run concurcently. App. 14, 11. 1-92. Hudgens did
not appeal appeal his convictions or sentences.

On April 14, 2011, Hudgens filad an application for
post-conviction crelief(PCR). The state filed a return on June 27,
20611. An ‘"evidentiary hearing" was held on December 19, 2012

bafore the Honorable Edwacd W. Millecr. Hudgens was representad by
Scarlet B. Moore, and the state was represented by Karen C.
Ratigan. Judge Miller issued an order on January 10, 2013 denying

Hudgens' PCR application and dismissing it with prejudice. App.
114-121. Hudgens filed a '"Notice of Appeal". This petition
follows.



T ' ' L T

STATEMENT OF JURISDICTION

South Carolina law provides an avenue for those whose
convictions have been obtained in violation of the Constitution‘
of the united States. The uniform Post-Conviction Procedure Act,
S.C. Code § 17-27-10, et seq., provides an avenue for redress of
federal constitutional violations in a South Carolina court. A
prisoner in custody under sentence of a South Carolina court may
challenge his conviction and sentence is such were obtained in
violation of the constitution of the United States or the
constitution of laws of South Carolina. S.C. Code § 17-27-20
(a)(l). The Applicant feels that his best opportunity to obtain
fair and substantial justice regarding his conviction i; through
this MEMORANbUM OF LAW IN SUPPORT OF MOTION FOR RELIEF PURSUANT
TO THE UNIFORM POST-CONVICTION PROCEDURE ACT, S.C. CODE §
17-27-10, et seqg., as the procedural remedy utilized herein has

historically served as a safety net for those who have had their

constitutional rights violated.

ARGUMENT
In order to succeed in a post-conviction proceeding, the
Applicant must show that the adjudication of a claim in South
Carolina court resulted in a conviction or sentence that was
imposed in violation of the constitution or laws of the united
. States. S.C. Code § 17-27-20 (a)(l). The constitution, as the
framework from which all South Carolina law springs must not be

violated as applied to the Applicant.

5




1. The Applicant received ineffective assistance of counsel
during guilty plea in violation of the sixth amendment to
the United States constitution when counsel failed to

conduct proper pre-trial investigation.

The Applicaqt submits that he received ineffective
assistance of counsel prior to and during his guilty plea. The
Sixth Amendment to the United States constitution guarantees that
every criminal defendant is entitled to the assistance of counsel
in‘presenting their defense. See also, S.C. Const. Art. I, § 14.
the Supreme Court has stated, "[tlhe right to counsel is a
fundamental right of criminal defendants; it assures the
fairness, and thus the legitimacy, of our adversary process."

Kimmélman v. Morrison, 477 U.S. 365, 374 (1986). Furthermore, the

Supreme Court has recognized that "the right to counsel is the

right to the effective assistance of counsel." McMann v.

Richardson, 397 U.S. 771 (1970).

To see whether counsel has fallen below the minimum standard
needed for effective assistance of counsel under the Sixth
Amendment to the constitution, a two prong test must be met. In

Strickland v. Washington, 466 U.S. 668, 688-694 (1984), the

Supreme Court held that a determination of ineffective assistance

of counsel would be conditioned on two factors:

1. Counsel's performance must have fallen below an objective
standard of reasonableness; and

6




2. There must be a reasonable probability that, but for
counsel's errors, the results of the proceedings would

probably have been different.

South Carolina has adopted the Strickland standard. See,

e.g. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). The

right to effective assistance of counsel may be violated by even
an isolated error of counsel if the error is sufficiently

egregious and prejudicial. Murray v. Carrier, 477 U.S. 478

(1986).

"It is the‘client's right to expect that his lawyer will use
every skill, expend every energy, and top every'legitimate
resource in the exercise of independent professional judgement on
behalf of the client and in undertaking representation of the

‘client's interests." Frazier v. United States, 18 F.3d 778, 785

(9th Cir. 1994). "Defense counsel must do his utmost to bring his
legal acumen to bear on behalf of the defendant, keep the
defendant fully informed of developments in the case and consult
with the defendant on all major decisions to be made:; conduct a
reasonable pre-trial investigation, which should include
contacting potential witnesses; prepare adequately and
‘professionallyrfor trial; conduct the trial to the best of his
ability; and, at the bottom, serves as a vigorous and devoted

advocate of the defendant's cause." United States Ex. Rel Partee

v. Lane, 926 F.2d 694, 702 (7th Cir. 1991).

7




A. Counsel was ineffective for failing to conduct an

adequate pretrial investigation.

As the Supreme Court also recognized in Strickland, "counsel

bears a duty to make a 'resonable' investigation of the law and

facts in his clients case." Strickland, 466 U.S. at 69l.

Additionally, the ABA standards relating to the Administration of

Criminal Justice provide:

It is the duty of the lawyer to conduct a prompt
investigation of the circumstances of the case and to
explore all avenues leading to facts relevant to the merits
of the case and the penalty in the event of conviction. The
investigation should always include efforts to secure
information in the possession of the prosecution and law
enforcement authorities. the duty to investigate exists
regardless of the accused's admissiqﬁs or statements to the
lawyer of facts constituting guilt or the accused's stated

desire to plead guilty.

A defendant's right to effective assistance of counsel
confers a duty on éounsel to conduct an adequate pre-trial
investigation. When a lawyer fails to conduct a substantial
investigation into any of his client's plausible lines of
defense, the lawyer has failed to render effective assistance of

counsel. Cobbs v. State, 3605 S.C. 299, 408 S.E.2d 223 (1991).

Pre-trial preparation, principally because it provides a basis

8




upon which most of the defense case must rest, is,perhaps., the
most critical stage of a lawyer's preparation. Id. Failure to
investigate evidence that would be helpful to the defense is also

an indication of ineffective assistance of counsel.Id.

CONCLUSION

For the preceding reasons, Hudgens respectfully ask this

court to reverse his conviction.

Respectfully submitted,

Darryl Hudgens, #250464




