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The Honorable Daniel E. Shearouse, Clerk
Supreme Court of South Carolina

P.O. Box 11330

Columbia, SC 29211

The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street, Suite #106

Charleston, South Carolina 29401

RECEIVE])

RE: Larkin v. State of South Carolina OCT '] 8 2013

S.C. SUPREME COURT

Dear Mr. Shearouse and Ms. Armstrong:

Enclosed for filing please find the original and one copy of Corey N. Larkin’s Notice of Appeal in
the above-referenced matter. Please file the originals and return the filed stamped copies to me via
the enclosed self addressed stamped envelope. By copy of this letter, I am sérving the notice of
appeal upon opposing counsel in accordance with the Proof of Service. If you have any questions,
please do not hesitate to contact me at (843) 452-8496. Thank you for your assistance with this
matter.

Respectfully,

The Capretti Law Firm,
Frank Capretti, Esq.

16 October 2013

Encl.
CC w/Encl: Ashleigh R. Wilson, Esq.
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Case No. 2012-CP-10-0633

State of South Carolina
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" 0CT 18 2013
Corey N. Larkin #344734, Appellant.
8.C. SUPREME COURT
NOTICE OF APPEAL e e

Corey N. Larkin hereby appeals the Order of Dismissal of his application for post-conviction
relief by the Honorable Deadra L. Jefferson dated September 17,2013, and filed September 20, 2013
(attached hereto). Appellant received written notice of entry of this order on September 25, 2013. 1
(Frank Capretti, Esq.) was appointed to represent applicant Corey N. Larkin and ask the Division of
Appellate Defense to take over for purposes of the appeal.
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Frank Caprett'i )

The Capretti Law Firm, LLC

29 Gamecock Avenue, Suite 100
Charleston, SC 29407

(843) 452-8496

Attorney for Appellant
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South Carolina Attorney General’s Office
P.O. Box 11549

Columbia, S.C. 29211
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Respondenté 'g.C. SUPREME COURT

Corey N. Larkin #344734, Appellant.
PROOF OF SERVICE

I certify that on this 16™ day of October 2013, I have served on the Respondent’s counsel
a copy of the attached Notice of Appeal of Appellant by causing a copy of the same to be placed
in the U.S. Mail, first-class postage paid, addressed to:

Ashleigh R. Wilson, Esq.

Assistant Attorney General

South Carolina Attorney General’s Office
P.O. Box 11549

Columbia, S.C. 29211

Attorney for Respondent

(803) 734-4275
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Frank Capretti

The Capretti Law Firm, LLC

29 Gamecock Avenue, Suite 100
Charleston, SC 29407

(843) 452-8496

Attorney for Appellant




STATE@FS@UTHCAROLINA ) IN THE. COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) 2012-CP-10-0633 . 2 T
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Corey Larkin, #344734, ) \ HL %, NS
) RN A <
Applicant, ) . B s
) %3
) ) 7 ) AL -
v. ) ORDER'OF DISMISSAL \\ <
) \
State of South Carolina, )
)
Respondent. )
Presiding Judge: " Hon. Deadra‘L. Jefferson
Applicant’s Attorney: Frank-Capretti, Esq.
Respondent’s Attorney: Ashileigh R. Wilson, Esq.
Plea Counsel: Martha K. Runey, Esq.
David Haselden, Esq.
Date:of Hearing: May 22, 2013
‘Court Reporter: Deborah Garrison

This matter comes-beforé:the Court by way of an application for post-conviction relief
(PCR) filed January 27, 2012 and amended May 10, 2013. The Respondent made its Return on
November'9, "2012 and amended its Return.on January 31, 2013:. An evidentiary hearing into the
matter was convened on. May 22, 2013 at the Chatleston County Courthouse. The Applicant was
present at the heaﬁng’and represented by Frank Capretti, Esquire. Ashleigh R. Wilson, Esquire,
of the South Carolina Attormey General’s Ofﬁce:representedi the-Respondent.

The Applicant testified-on his own behalf at the PCR hearing. Applicant’s plea counsel,
Martha Kent Runey,. Esquire; also testified at'the hearing. This Court had before it the guilty
plea transeript, the records of the Charleston County Clerk of Court, the Applicant’s records
from the South Carolina Department of Correctiong, the PCR applications, the Respondent’s

Return thereto, and the Applicant’s hearing exhibits.



PROCEDURAL HISTORY

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to orders of commitment from the: Clerk-of Court for Charleston County. The Applicant
was indicted at thé October 2008 term of the Charleston County Grand Jury for first-degree
criminal sexual conduct (2008-GS-10-8151), five (5) counts of kidnapping (2008-GS-10-
8153, 8154, 8114, 8115, and 8063), five (5) counts of armed robbery (2008—-GS-10-8155, 8156,
8157, 8117, and 7831), assault and battery of a high and aggravated nature (ABHAN) (2008-
GS-10-7832), attempted armed robbery (2008-GS—10-8065), two: (2) counts of second-degree
burglary (2008-=GS-10-8116 and 8158), and three (3) counts of possession of a weapon during
the comniission of a violent crime (2008-GS—-10-8066, 8118, and 8152). Martha Kent Runey,
Esquire (1st chair)-and David Haselden, Esquire, (2d chair) represented the Applicant.

On November 9, 2010, the Applicant pled guilty. On February 3, 2011, the Honorable
Roger M. Young, Sr. sentenced the: Applicant to- concurrent terms of twenty-five (25) years
imprisonment for one (1) count of first degree criminal sexual conduct, three (3) counts of
kidnapping, and three (3) counts of armed robbery. The Applicant was also sentenced to
concurrent terms of ten | (10) years imprisonment for ABHAN and twenty (20) years
imprisonment for attempted armed. robbery.” The Applicant.did:not.appeal.

ALLEGATIONS

In his-original-application for post-conviction relief, the Applicant alleged the following:

1. Ineffectlve assistance of counsel.
‘Counsel failed to conduct a proper investigation.
b Counsel.failed to subpoena witnesses.
c. Counsel failed to tell Applicant he would be able to attack co—

! The Apphcant s two (2) second-degree burglary charges, three (3) counts.of possession of a. weapon during the
commission.of:a-Violent criine.charges; two (2) counts-of: kidnapping; charges and two (2) counts of armed robbery
charges were nolle‘prossed in: exchange for the Applicant’s-plea to'the-other-Charges.




' defendants credlblhty -at trial. '
d. Counsel-failedto-tell Applicant he could file a:motion’ for separatlon if

he went to;trial.
e. Counsel failed to properly communicate- with-Applicanit.

2. Involuntary guilty plea. :
a. Applicant would have gone to trial if counsel had adequately prepared
and researched the case.

A'f'I'n;ﬁis;a;n-endedaapplgfc_jajt}_ibjgffféf'ipgst.-.qonvi'et‘ion_;elie‘f: filed-May:10, 2013, the Applicant
alleged:
1. Ineffective assistance of counsel.

a. Counsel, failed t6 reasonably investigate:the case OF seek:a comtinuance to

- allow'time for. proper investigation. . .. A
b. Counsel failed to discuss:potential defense” strategles ‘or -identify important
- witnesses, including:alibi and-expert % witriesses that-'would-be able to testify on

the applicarit’s behialf.
¢. Counsel did not inquire into or cure-applicarit’s state of confusion during the

guilty plea bearing thereby: rendering applicant’s. plea:not knowing, intelligent,
or voluntary.
d. Apphcant was denied. the right:to-appeal:

At the- heanng, the:-Applicant abandoned all grounds for rehef ‘except the ineffective
assistance of counsel allegations as outlined in his amended application for post-conviction
relief.

FINDINGS:OF FACT AND:CONCLUSIONS OF LAW

This Court has had:the opportunity to review the record in it_',s'-féﬁtji'r"ety"«and has heard the
testimony ‘a_“n‘d arguments. presented at the PCR he;ar-in_;g;. Thls Court has: further had the
oPportun_it_y’vto:otsseﬁ‘e“‘{ezich‘ witness who testified-at the: heéﬁngaﬁdito élb,seil:;y pass upon his or
her credibility. This:‘Court ’has ‘weighed. the: testimony-accordingly. Set forth below are the

relevant findings of ‘fact ‘and- conclusions of law as.requifed:by S:€. €6de: Ann. § 17-27-80

(2003).




]
'Summala'iot?fthg Testimony

The Applicanttestified he-met'with counsel six times prior to pleading:guilty. He testified
he told counsel that he was-under the influence at the time of lis confession. He testified they did
not discuss-her investigation ofithe case:or any-rpossiblc-~'dcfgn§}:s»;pfior't'() ‘hissplea. The Applicant
testiﬁéd?hadffi_:bm.lSé’lqinves'ti""gate‘d his case, he would not have pled guilty:and would have gone to
trial. He testified had- counsel investigated further, she would have found his statement was not
voluntary. He testified he felt the trial court would have granted a: motion to. suppress his
statement. ” ‘ }‘ ’

The Applicant testified he has two alibi witnesses. by the name of Tanisha Gibbs and
Brandon Simmons:, He- estified Gibbs lived in Indigo Creek ‘and ‘he: last spoke with her in
Septem‘b’er'?2008;LH6'<tés’1:iﬁed counsel did not: ask him aboubhisdlibj; The Applicant testified he
told counsel about i alibi withesses and the area-in whichishe.could find Gibbs. He testified he
does not-know where Gibbs.is today and-does not recall if he'gave counsel an address or phone
number to reach Gibbs. He: testified priorto his guilty plea he-could Have provided counsel with
information to locate:Gibbs.

The.App,lic_antf tﬁés'ﬁﬂeg he pled guilty because he was told if he:went to trial, he would
face life:without the possibility of parole (LWOP) and  the-State had.overwhelming evidence of
his guilt. He testified Hie did not-understand he was waiving his constitutional rights and was
confused at his-guilty. plea. He testified he knew that he could-go to:trial-and call witnesses to
testify. ,.(fii; hxsbehalf He: furthez testified counsel told him mre;pondto the Cotirt’s-questions
with “yes”. He also testified-he-did-not tell the Court he was-confused during his guilty plea.

The Applicant testified hie did not want to appeal his.plea.and wanted to skip the appellate

proc,es's}t;oz;pursuc;1QQSt+co;1Vi§§iq’n relief. Hé«téStiﬁedfheiwasj-n"Ot-ﬁﬂvi*s‘edf‘of:‘his,;ﬁg"ht*to;»ap,p_eal“and

Y




did nO_.t-z'diSGDSS>‘hi§;§;0n§dSi2erf appeal:with counsel. Hetestified e found-out-no. appéal had.been
filed in his:case after writing the Clerk of Court.

Martha Kent Runey, Esquire, represented the Applicant at his. guilty plea and also
testified atthe e‘vid'gnﬁary ‘Hearing. Counsél. testified that. at: the -time: she reptesénted the
Applicant she tiad been ‘a-public defénder for six (6) years: She testified she had tried several
LWOP cases and avoeided that sentence with many guilty pleas: She testified she mét with the

Apphcant often Counsel testlﬁed the Apphcant always adxmtted hlS involvement in.the crime;

however the extent of*hxs mvolvement somenmes d1ﬁ'ere, 8 ;v--ounsel testlﬁed the Apphcant’s co-

defendant gave a statement:implicating him and the State had: overwhelming evidence of the
Applicant’s'guilt. |

 Counsel testified she-filed Brady and RuleSmomonsonthe Applicant's behalf. Counsel
testified:after fevie‘v&ihg theApplicant’s discovery, the Appli’c::;ﬁt-.“had?’tq;d’ec,ide’ whether to go to
trial or to plead guilty. She.testified her notes reflected that she had seven (7) visits-with the
Applicant to go.ovér-the discovery. She- testified she: wotild -have:-sent the: discovery to the
-Applicant".and-‘-then met with-him to_go over the:discovery. in detail, to-assess how to attack the
deficiencies in the ‘State's-evidence and- case issue by-issue..Shestestified that after she received
the plea offer from the State, she. explained:the offet to-the: Applicant.and:they discussed whether
to pursue mitigation. for-a.guilty plea or whethér to-investigate each individual-charge for trial.
Couns‘él!f;tes'tiﬁed;‘ that-the ‘State: offered the. Applicant a.senfence ranging from ten (10). to thirty
(30) years ‘on allcharges to be run concurrent with the Applicant"s- pending charges in
Dorchester County and-that several other charges would be.dismissed: She testified she asked the
Applicant if he wanted to prepare. for trial or focus on mitigation. for a guilty: plea. She testified

he told her he:waiited to-plead guilty, at which time she shifted her-focus-on ritigation to present

5,




at the-guilty ‘plea. Counsel testified the discovery:in the case was paper ifitensive, consisting of
many documents, and if the Applicant wanted to go to trial she-would have shifted her efforts to
trial preparation, détermined which charges would go to trial first, prepafed trial strategy,
interviewed -witnesses, and determined if the- Applicant’s-co-defendants would testify against

- Counsel testified she -did not recall a specific defense they would have presented at trial.
She testified she usually sends:an investigator.out to interview witnesses.good or bad; but she did
not have a memo:from-the investigator in her:_ﬁlé*bée;iﬁg&lfshe%-:diﬂfn'()"t%;s‘(erfd one-out after receipt
of the State's offer. She-testified-she did-not receive: any info on witnesses from the Applicant.
Counsel testified-she never knew of an-alibi witness by the%;naméz’of Tanisha Gibbs. She testified
the Applicant did not tell her about any alibi witnesses and, had he done so, she would have
investigated. the-alibi. Counsel further testified:that since the: Applicafitindicated a decision to
plead guilty versus-demanding-a jury trial-she; did-not complete an independent investigation of
the Applicant’s-case in the same manner as she would have-doné to .prepare for trial. However,
she testified she had-enough-information about the-case to advise. th’ciApgl‘icant:On.-whe‘ther or not
he should accept ‘the ‘State’s plea offer. She further-testified she: was. concerned about the
Applicant's youth and ‘the-State's intention to pursue an LWOP sentence if he had pursued a trial.
Counsel testified shé thought the Applicant would have apr,dl‘)’lem's-«if‘ he went ‘to trial on the
charges she‘,:was;facing;,.§Shpifug§her testified oge..pf_‘the;ihsuriﬁqgﬁt’ab_leeéléfiﬁem's for.consideration
was the detailed confession the Applicant’ had given-to-the.police. 'Eié;ﬁvcver, she testified she
would have gone:to'trial if the Applicant so-desired, regardless.of this issue.

Counsel festified that prior to the -Applicant's guilty ‘plea; she reviewed with the

Applicant the questions he would be-asked by the g:ou,rt:_du;ij;'g;hi’s'_;.guilty plea. She testified she




advised the. Apphcant of ‘the. élements of each charge, théf@%ﬁ@ﬁ@ﬂ rights; the potential
sentence(s),-and 'the:.me"aning.faof‘rlif‘c without the possibility-of parole. She testified in preparation
for the Applicant’s. guilty plea shelooked into his mental-health records, wrote a Jetter to the
judge about her relationship with the Applicant, had the: Apﬁncant?s;gﬁ;éstpr»fcame speak-at the
guilty plea, had‘the Applicant evaluated to determine his risk -of re-offense for sexually violent
crimes, researched his job History, and drafted a memo outlining his family life.

Counsel testified-she: looked into the Apphcant 'S contentxon that he was intoxicated while
giving: his confcsswn and thought it should ‘be presented to the court as ‘mitigation during
sentencing. She testified the Applica_nt never indicated his. confessionswas not voluntary. She
testified shé wanted the: court-to know that the Applicant was ‘frien'dly and cooperative with
police when questioned: Counsel testified she probably told the- Applicant they would assert his
involun‘t‘afy confession if he warted to -proceed to trial.:She further-testified-that the-Applicant’s
alleged impairmerit duting hisconfession did not change her advice to the Applicant about
pleading guilty.

Counsel testified she did not recall the Applicant’s -alleged confusion during the guilty
plea. She. testlﬁed =§e;did¥1idt§§§piess' any doubt-about his:decision to:plead guilty-or indicate any
hesitation at the time of the plea. She further testified had the Applicant indicated he was
confused;-she. would: have asked-the court to stand down. She festified after the guilty plea, the
Applicant did not:ask Her-about other legal options. Counsel testified another public defender,
David -I;I_ziééldon,_LESquir_e,- represented. the Applicant-at the geﬁtte:ﬁéihgﬁ%hearihg while she was on
maternity leave. She testified she received a letter from the Applicant after she returned from

maternity-leave. She testified she generally informs all clients-of their right Ato:ap_peal.



: In‘éffe‘ctiire‘A'sSistﬁnce.soﬁ'ebfiﬁliel;'

The: Applicant alleges that he received ineffective- assistance -0f counsel. In a post-
wnviétiioh relief action; the app'licar'xt?hasrthe burden of proving:the:allegations. in the application
by a -pr@péndérange of the:evidence. Rule: 71.1(¢), SCRCP; fBﬁtién v.:State, 286 S.C. 441, 441,
334 S-;E.’ch"85"1}3',A:'85135({119@5‘;)..'"Where_;ighe‘ffe“c;t"iye assistance ofcounsel is alleged as a ground for
relief, the applicant-must prove that “counsel’s conduct so undermined the proper functioning of

the adversarial process-that: the trial .cannot be relied. upon-as having, produced, a. just result.”

Strickland v: Washington’ 466 U.S. 668, 686, 104 5. Ci: 205272064 (1984); Biitler, 286 S:C. at
M2, 34SE Bl

The proper measiire--of performance is whether the: attorney provided representation
within?::t'ﬁe:?mngc;-'qﬁzgcoﬁﬁetgﬁbe.,.re_gﬁi're‘d in ¢riminal cases.. The courts presume that counsel
"rendere‘:(l?vaaequate%%aES‘istance‘ and. made ‘all:significant decisions mtheexermse -of reasonable
professional jud‘gme'n't-:'f ‘Stﬁckland;— 466: U.S. at 690, 104 S. Ct. at 1:'2066..'"Ehe: applicant must

overcome this presumption in-order to receive relief. <Cherry.v. State; 300 S.€: 115, 118, 386

S.E:2d'624,.625 (1989).

Coutts use:a tWG-pron ged test to-evaluate-allegations-of ineffective assistance of counsel.
First, the applicant.must-prove that counsel’s performance:was-deficient. .Id. At 117, 386 S.E.2d
at 625. Under this:prong, attorney performance is measured-by its “seasonableness under
prevailing proféssional ofms.” Id. (citing Strickland, 466 U.S. at 688, 104 S. C. at 2065.
Second; counsel’s deficiérit performance must have prejudiced the applicant such that “there is a
reasongblé,pmbabiﬁty thiat, but:for ‘counsel’s unprofessional-errors, the‘result of the proceeding
would have been differéit” Id. At 117-18,'386 S.E.2d at 625 (¢iting:Strickland, 466 U.S. at

694, 104 S. Ct. at 2068). “A reasonable-probability is a,probability sufficient to undermine




confidence ifi the-gutcome of trial.” Johnson v.State, 325 S:C. 182, 186, 480 S:E.2d 733, 735

(1997)(citing Strickland, 466-U.S. at- 694, 104 S:Ct. at 2068). When:there-has been-a.guilty plea,

the applicant must:prove:that counsel’s representation was below the.standard-of reasonableness

and that, but for counsél’s:tinprofessional errdrs, there:is:a Teasonable probability. that he would

not have pled guilty and would have insisted.on going to trial. Hill v. Lockhart, 474 U-S. 52, 59,

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16; 20, 546 S:E.2d 417, 419 (2001) (citing

Hill, 474 US at'59,.106 S.-Ct. at',3__'70,; Jacks(')ni._v._iState,5{34’2:*8?@3-95{98,; 535 S:E.2d 926, 927

314 s_;,b-;\:;45};;;43_;;445;-5;‘:1352& 805, 806.(1994)).

To be knowing and voluntary, a plea fust be entered-with a full undefstanding of the
cha_rgcs»a’qd the-consequences:of the plea. _B’()'"ykin v. Alabama, 395 U.S. 238, 242-44, 89 S. Ct.
1709, 1712 (1969);. Dover v. State, 304°S.C. 433, 434, 405:S.E:2d:391; 39"12%‘(;519‘91&): (éiﬁng, State
v. Hazel, 275 S:C. 392, 394, 271 S:E.2d 602, 602 (1980)). When deté”riiﬁiﬁiiig:_issues relating to
guilty pleas, the coutt will consider the entite record, including the transcript of the guilty plea,

and t.hg%:es/ﬂi,denceL presetited: at the post-conviction Telief hearing:. Anderson-v. State, 342 S.C. 54,

57,535 s?.-Ei'zdf;6?i9,::6_5o’g(zfoogo)ffcgj;;igg%,ﬂﬁrréss:v;: Léeke; 2828C1311333188E2d 360, 361
(1984)): When.a defendant.pleads guilty on the-advice of counsel, the-plea-may be-attacked only
ﬂuoug}i&:z&‘a‘cj:l@».oflﬁiﬂefffecﬁvefsassistance of counsel. Roscoe, 345 SiC. 4t.20, 546 S:E.2d at 419

(citing Al:Shabazz v. State; 338'S.C. 354, 363-64,.527 S E2d 742, T47:(1999)).

ThlsCourtﬁndscounsel is 4 trial practitioner who-has:extensive.experience in the trial of
serious offenses. Counsel conferred with the Applicant on. numerous occasions. During
conferences with the ‘Applicant, counsel discussed the ‘pending charges, the €lements of the

charges ‘anid ‘what ‘the .State was requited to prove, the: Applicant’s constifutional rights, the




Applicant’s: version: of ithe facts, énd,poesible.z,.defenses-‘ or'lack theréof. The récord reflects that
the Applicant’s plea was»'eﬁteredf'freeiy, voluntarily, knowinglf){, .audicintell,i'gentl-y: The Applicant
acknowledged that he was guilty of these offenses. The Applicant.told the-plea-court that he was
satisfied w1thhrs 'attorri'ej and that no-one had threa’tenedi,lriiilf of prémised-him- anything:to-plead
guilty. | |

Regarding the Applicant’s claims of ineffective assistance of counsel, this Court finds the
Applrcant has far]ed to:meet:his: burden of proof. This: Court ﬂnds that the: Apphcants attorney
demonstrated the: normal degree of skill, knowledge, professrona] ]udgment and representation
that are expected of -an’ attorney who. practices. criminal law. in South Garolina. State v.
Pendergrass, 270 S.C. 1, 4-5, 239 S.E.2d 750, 751-52 (1977); ‘Strickland, 466 U.S. at 68788,

104 S. Gt.:at'2064-65; Butler, 286 S.C..at- 442, 334 S:E.2d at:814 (citing;Strickland, 466 U.S. at

68788, 104.S, Ct. at:2064—65; Tumer-v: Bass; 753 E52653’4fz,i’348a(_4m Cir. 1985) , revid on other
grounds, Turner v. Murray, 476 U.S. 28, 106 S. Ct. 1683 (1986); M_arz_ullgv_MgLylﬂd, 561
F.2d 540, 544 (4th Cir.-1977)). This:Court further finds counsel adequately:conferred with the
Applicant, conducted @ proper mvestlgatron -and- was: thoroughly ‘competent in her
representation. This.Court. finds that counsel’s- representatlon did siot fall below an-objective
standard of reasonableness:

Eailure to:Investigate

This. Courtﬁndsthattnal counsel was not. ineffective-for failing: to investigate the
Applicani’s case. “[C]timinal defense attorneys have a; duty to undertake a reasonable

investigition, which’ at-a minimum includes: interviewing potential ‘witnesses and: making an

independent investigation of the-facts and-circumstances-of the case.”” Wa[ker v. State, 397 S.C.

226, 235,793 S.E2d:610, 615 (Ct. App. 2012) (citing Edwards v. State, 392:5:C.449, 456, 710

gl




S.E.2d 60, 64 (2011)). “An attorney need not pursue an investigation that would be fruitless,
much less-oné 'that?might?lbejharmﬁﬂ to the defense.” Harrington V. Richter, 131 S. Ct. 770, 789-

90 (2011) (citing Strickland, 466 U.S. at 691, 104 S. Ct. at 2066). “Failure to conduct an

independent ‘investigation does not constitute ineffective’ ‘assistance of counsel when the

allegation is supported only by mere: speculation as to‘the result.” Mooretiead v State, 329 S:C.

329, 334, 496 S.E.2d.415, 417 (1998) (citing Kibler v. State; 267 S:C: 250, 256, 227'S.E.2d 199,
202 (1976)). Counsel has‘a-duty to make. reasonable mvestlgatlons qg-‘t6>=%!iiék€: a..reasonable
decision that makes partlcular investigations unnecessary. Inany -ineffectiveness case, “a
particular }-‘deei's‘i’on. not ‘to -investigate must be directly ‘assessed for ‘feasonableness in all the
circumstances, applying a heavy measuie of deference-to-counsel's judgments.” Wiggins v.
Smith, 539 U.S. 510, 52122, 123 8. Ct. 2527, 2535 (2003) (quoting *S’ﬁekland',rqqs US. at.
690-91, 104'S. Ct. at 2066).

This Court finds counsel articulated -a reasonable ‘étratégic- ba_Sisz~for-;her decision to. halt
investigation of the facts of the Applicant’s-case once he indicated he wanted to plead guilty.
Counsel gave:credible:"tés(timOny that éj;c;:%the-Applicantfihdicated li‘i's%{’d,és_ire to:plead guilty, she
shifted her focus to the-mitigation evidence that would be prééé_ﬁtéd,at’ﬂ‘th'e‘zApplicant"s sentencing
proceeding which she more than adequately investigated. This Court also finds that counsel’s
strategic' decision- beneﬁtted the- Applxcant and resulted:in substantial. mmganon evidence being
presented to ‘the court -and ‘4 ‘more ‘favorable Seritence- for the Apphcant 'I'he record reflects
several farnily members were present to speak on the Applicant’s-behalf*during sentencing, the
court was made awae of the-Applicant’s cooperation with police, and counsel sibmitted a letter
to the court on the Apphcant’s behalf.

. This Court: also finids the Applicant has failed to-carry: hlS burden of-proving additional




investigation by coinsél.would have affected the -outcomé:of the proceeding. The: Applicarit has
provided the court no.evidence of what would have been discovered had- counsel continued her
inVesti'gatibn ofthe:Applicant's case. This Cotirt-finds it is"urilikely fiirther investigation would
haveaided the, Applicant in light of counsel’s qhg‘r,acte:izaﬁbn6;f;t.1i¢?stat:;efis;<evidcnc¢».-fggainst‘ the
Applicant as overwhelming. This Court finds that this aHégatioﬁ is without merit and the
Applicant has failed to carry his burden of proving counsel was ineffective for failing to

investigate his:case, .

This Court:iﬁ‘nds that trial counsel was not ineffective: for failing to discuss defense
s,trateg‘ie.sfo;r_ idéntify;important witnesses.. This Court ﬁndscounscl ggve;eiédib’le-=_t‘es"t-irnony that
it is her:general practice to discuss defenses Whiife reviewin”gid,‘i,‘,éiébf\""e’ty"Withit’_he;éligﬁt.

This Court;;al;c,o finds trial ‘counsel was not. ineffective for- failing to investigate. the
. Applicant’s alleged 4libi-witnesses..In ordér to-support a-claim that ttial counsel was ineffective
for failing to interview or call potential alibi witnesses, @ PCR applicant must produce- the
witnesses- at. the PCRheanng .o‘r“ otherwise. -introduce; ‘the witnesses' .{te.;s_\tfimqny‘ i “a manner
consistent with the- riles of evidence; “The applicarit’s: mere :speculation what the witnesses'

testimony: would have been cannot, by itself, satisfy the -applicant’s burden of showing

prejudice.™Glover:v: State. %3;1_8“'.3'.,C.- 496, 499, 45 8 SE2d538,540(1995) Thstourt finds the
Applicant failed.to’ pr‘dﬁﬁéﬁé? any;witnesses to testify to his: dlgged;éiibi. The. Applicant’s mere,
speculétibn‘*és to-what the testimony of Tanisha Gibbs and BrandonSunmons would have been
is merely speculative-and not sufficient to support his claim of inefféctive assistance of counsel
for failing:to ~int61;viewepoten't?iails-alibi witnesses. This: Court: further finds;credible the :testimony

of counsel that the: Applicant never provided her with the:names of any ‘witnesses to pursue or




interview to-establish analibi defense. This Court finds:that-this allegation is without merit and
the Applicant has failed' to ‘carry his burden of proving counsel was ineffective for failing to
discuss defense: strategies.and-possible witnesses.

Failllré‘-toﬁnguire:int’o:o:'.:'cur'e_.Applicgn‘tZsﬁs‘tétezbl}“‘confﬁds"ion-,‘dui‘:jnlg the guilty plea

“This Court-finds that trial counsel was not ineffective for failing-to inquire into or cure
the Applicant’s alléged state of confusion during the guilty plea. This Court finds the record. is
void of -any equivocafion' from the: Applicarit: dunnghls?gmlty pleaThlsCourt finds most
persuasive. the record and counsel’s testimony that the Applicant was well aware of the
consequences and nzitiircgf is guilty plea. The record reflects theApphcant was advised of the
potenﬁﬂ sentences-for his charges-(Tr. 2:14-5321); his right toa ]ury tnal(Tr 7:23-8:22), his
right to remain silent (Tt. :8:9-18), and his right to confrohtfhi"é? acéusers. -(Tr. 8:11-18.) The
Applicant_z»told the:¢ourt he did not wish to go to trial (Tt..12:20); Wais:n,o,t threatened-or promised
anythmgtopleadgmlty(Tr 14:1-4), and thatche was not under the influence of :any. alcohol or
drugs -and; did, not -suffér from any merital illness. (Tr. 11:16-25.) This Court finds the
Applicant’s.colloquy-with the court was:sufficient to advise him of the seriousness of the charges
be was resolving, ;l;ey:-plea:’cliﬁgs;.;guilty;; his -constitutional rights-and.:the: potential penalty. The
record .reflects further '.the Applicant had no interest in proceeding, fo trial and putting up a
defense: This C'o,uftfﬁnds. the Applicant’s guilty ‘plea was éntered -intelligently, freely, and
voluntarily. This Court:finds-that- this allcg'ati‘on\;isvwithout‘%merif and the: Applicant has failed to
carry- his: burden of proving counsel was ineffective for failing to cure his -alleged state of
confusion during the guilty plea.

Denial of the.Applicant’s.right.to-appeal

* This .Court finds the Applicant has failed to carry his ‘burden of proving he did not

1'3‘ \(‘0 |




voluntanly ‘waive-his: nght to-appeal. The United States Supreme Court:has: rejected a bright-line-:

rule that counsel must always consult with: the ‘defendant regarding an- appeal. See-Roe v. Flores-

Ortega, 528'U.S. 470, 480, 120 S. Ct. 1029,.1036 (2000).Instead, counsel only has such duty
“when -th‘ere is-reason-to.think-either (1) that a rational defenddnt would-want to-appeal . . . or (2)
that this “particular: defendant reasonably demonstrated. to: counsél that he was interested in
appealing: In making: this' determination, courts must take ‘into account all the mformatlon
counsel kn_c,w or fsliepldf have known:” Id: “[T]o :show prejudice .in these: circumstances, a
defendaﬁtﬁémuStf'deménstrate‘:fthat there is a reasonable -prob"zibi_l‘ity that; but for counsel’s deficient
falluxetoconSUItmthhlm about-an:appeal, he-would have-timely appealed” Id. at 484, 120 S.
Ct. at 1038. |

This Court finds fost: persuasive the Applicarit’s-own téstimony: that:he. wanted to skip
the direct appeal process and pursue post-conviction relief. This €oirt finds counsel was not
deﬁcien.t for ‘failing to: advise the: Applicant of ‘his right to-appeal. This Court finds further the
Applican'i has faxledtocarry hi§ burden of :proving :he demonstrated to, counsel that he ‘was
ihteresfe,d in appealing:and that-he would have tiﬁ:‘e’ly appealed.

Accordmgly, thls Court finds the Applicant has failed: to prove the ﬁrst prong of the

Strickland test, specifically that counsel failed to render reasonably effective assistance under

prevailing ‘professional rofms. See Strickland,466-U.S 5 at: 688; 104 S. Ct. ‘4t 2065. “The

Applicant failed ~:toepresént'=speciﬁc and compelling evidence that.counsel committed either errors

perfogmance"‘ was dgf_i\gent:u ; “Therefore, this Court: m;ed;;no,t- addggss:;;prcjudxce_.. The..Apphcant s

complaints concernihg cotinsel’s performance are without'merit and-are denied-and dismissed.
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All Other Allegations

As to any -and all allegations that were. raised in- the:application or at‘the hearing in this
matter and not specifically addressed in this Order, this-Court finds the- Applicant failed to
present any evidence regarding such-allegations: Accord,inglyf,‘ this Court finds the Applicant
waived.such allegations-and failed ito-meet his.burden of proof. Therefore, all other allegations
are hereby:dénied-and dismissed.

‘CONCLUSION

Based on the foregoing, this Court finds and concludes the Applicant has. not established
any constititional ‘violations. or -deprivations occurring beforesor- dh;rji‘ng;,ahisftﬂguiﬁy' plea and
sentenciﬁg_ proceedings. Counsél was not deficient in any- IrI:jxa‘nner, nor was the Applicant
prejudiced by counsel’s representation. Therefore, this PCR application must be denied and
dismissed with prejudice. |

This:Court.advises the Applicant that he must file a notice of i'n‘tex;t to-appeal within thirty
(30) days:from the teceipt'of written notice of entry of this Order to:seciiré-appropriate appellate
review. His attention-is:also directed to Rules 203,.206;:and 243 of the.South Carolina Appellate
Court Rulés. for the-appropriafe ‘procedures to. follow after notice of intent to appeal has been
timely served and.filed.

I'T IS THEREFORE ORDERED:

1. That the application for post-conviction' relief be denied and
dismissed-with:prejudice; and

2. . .‘Thatitle Applicait-be remanded to:the custody of the:Respondent.




: - :1*,,..
The Honpfabitd’Deadra L. Jefferson
Presiding Judge, NinthJ udicial Circuit

4741 , South Carolina.
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