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-TMR;»EISERIE; Thank you,; Your Honor. Standing
before you i -l:ﬁe"c:ie'fend'ant;-»aﬂﬁl*ando Shiver, represented
by attoraey George McElveen. |

He ‘i's pleading today to three counts: One count of
assault and- battery with intent to 5{.11;‘1‘1;,.'- one count of
sssault and battery of a high and aggravated mature.
That is the old common law ‘of assault.and. battery of a
mgh and agqravated "n.a:ttirs‘;:,': ‘and-‘one charge of C.D.V.
second. |
THE. COURT: IS that righ€, Mr. MCElveen?

‘MR. MCELVEEN: That's correct » Your Honor.

'THE COURT: IS that figﬁﬁ, Mr. Shiver?

‘THE DEFENDANT: Yes, sir, it is.

THE.COURT: &AndMr: Shiver, onthe offenseof assault

and b;ﬁ;térzg with intent to kill, ‘do-you iinder‘s;t_and? that

|that carries g prison:sentence of up to 20 years?

THE DEFENDANT: I do.

THE COURT: And it is & most sericus offerse?

THE DEFENDANT: Yés.

THECOURT: Bo-you'inderstand if -'you are convicted
-of two wmost sefiousadfﬁenses;vy@u~can-be-seﬂtenced Lo
:lifé‘ﬁiﬁﬁoﬁt—Fﬁﬁgpéssi?ility;foparcié?

THE DEFENDANT: [ do.

| THE COURT: Do you understand that assanlt and”

jbattery of a high and-aggravated nature carriss a
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sentence of 1dp to ten yedrs?

THE DEFENDANT: T do..

“THE-COURT: The criminal domestic violence second,

that's &ﬂe&yearf,iSQFt,it; Counsal?

| ‘MR. PISARIK: Thirty days £o one year, yes, Your

. ﬁgﬂor -

THE COURT: It carries a maximum sentence of up to

one: year. Do-you undecstand that, sic?

TBE DEFET’EW: : I do.

THE COURT: S$ir, do you understand that when you

‘plead guilty, you give up yoor right toa-jury trial, your .|
| right to offer any defense to-these charges, your right
to remain. é?i'i'._ent,,.-giph},_épm:grnj ta Lhese éhavrg&s-, D& you. . |

understand that, sir?

THE DEFENDENT: I':do. |

,?HE[&OQRT},_ﬁﬁﬁﬁdqﬁyQprish ko give up those rights
and- entex & plea of éﬁ'ifl'.;t?‘:ftb_ thege chaxges? -

THE DEFENDANT: Yes, ;’fmj_r- Honor.

|Alford on the aggravated assault case.

 THE:COURT:: Sir, do you understand thet this plea
form i,iidica;tes & g}.gzggti.ated sentence? Where Lhere’s a

nsggtiateﬁ $éﬁﬁéﬁ9ér I ﬁQw}ﬁﬁﬁqcept-a guilty.plea.and

imposea 'L_}&gc»t'iiatedz,sentérité} ‘or [ will not accept a guility.
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THE DEFENDANT: I do.
THE COURT: 8nd what is thé negobiated sentence?
MR, PISARIK: Your Honor, we bave worked out in

?'ex(ihange; ot only for the reduction in the charges to

. whatthey are' but also a S'Ef’iteﬂczﬁ tam}(—zof 12 to 20

years..

THE COURT: Sir, do you -understand that if T accept
‘tf:ﬁig_si:g_agqt’i;a:ted? sentence, that.you will receive a minimum
Sentence of 12 years to.a meximwn of 20 years?

THE ‘COURT: Do you understand that if T-do not

accépt your guilty ples; then the case will procsed for

rpial?

THE DEFENDANT: I do.

THE COURT: And do you wish me.to accept. the

Inegotiated ':séﬁt,é:h'ceﬁ'fa_ih’_(i:.s_ejﬁt_e'nfce you to at least 12 vears

:ins:-dfprvison-::bu.-r.i .no_more than 20 years in prison? -

THE DEFENDANT: I do.

THE COURT: And are you guilty of . these charges?

THE DEFENDANT: Yes, Your’ Honor:

THE - GOURT ;- ALl right. Solicitor?:

MR. PISARIK: Thank you, Your Honor. This. incident
‘occurred back on Februaty 2hd, 2011, at ~"~" ~ -~
bhere in the G:Lty of Columbia.

‘THE ‘defendant and the victim, who were married for
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& Periﬂ& of time; from 2000 t& 2002. They were separated
{at the particular time, although still Legally married.

|They were together-on that evening. They were having

drinks, and a verbal altercatiép ensued.

The defendant started using profanity and did

- |start an altercation, a werbal altercation, with Lhe

whetim..

It was-at that time that the victim, whois 'present

hEre tOﬂiaY; Yﬁur HOHOI. It“s a Ms. Pelicla .

THE COURT: Hold on just a woment, Mr: Pisarik.
‘Mr, Bailiff, would you have Mr. Truit come in here?
(There was, o response:)

Mz, Bailiff, wolld you haveMr. Truitt come in here?
(THE BAILIFE: I'11 get him for you.

e COURT: ALY right. Go ahead, sir.

MR. PISARIK: Your'Honor, as I mentioned, they were

;.h'al'vir}qi;a: vei%balf; a-lﬁte;fﬁéiﬁian"_ Tha ke W ere m:lnfg_ed for
time, Separated, and on this-evening after this vertal
altercation, the victim, Ms. Shiver, who I did mention,
is'here; along with the investigator in ti.t_i&;-'c-?asé‘an&:sgme.,

I‘ePre ‘S;?:pt;ai;iveg from. Sistercare.

The victim asked the defendant to leave- the

location. He did not, and that’s when the physical abuse

started.

The defendant started by beating.the victim with his
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jcloset that"s inthe- bathroom:

The child; the 22-month=old child is in’the bathroom

with hﬁ‘r at this time. It's ab that point that the

defendarnt took d bottle of vodka and poured it over both

| the: victim, Ms. Felicia Sh iver and ‘the. child,

., and 'fth}réa%teneé to light them both on fire.
e told, them not: Leave: the' bathroom.. He was going
to get a match.

‘All throughout this whole physical abuse, Your

|Honor, the defendant is verballytelling the victim that

he is going to kill fot only her, but he's geing ko kill

the child, as well.

Nhenhesa}rs ‘that he is gdif-ng-fto‘--.run- and.get a z'fxzi_tc_h

land that she iz not ko ldave the bathroom, she does try

|to flee' the bathroom to.get away Frdm him.

He does catch her. before she is. able to-get away,

beg1n$Cth1nqher 2t this point. At some p_cint there,
He' then ?dr_aqs; the. victim' to®the bottom of a staircases

‘that 'is inside this apartment:

He takes alﬂ-paund dumbbell and smashes the victim

in the face with a 10-pound dumbbell cavsing-a wajor

laceration over her face.

Your ‘Honok,. if I may ‘approach, I'll just geo shead

:and._-:pass-up« =— thése are —— these are thie pictures of the.

- |actual wound that sﬁe:-.-suff_etedl as g résulft-_”_caf, Lhe
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dumbbell to the face and the other beating-that she
sustained: that evenifig..

According o the medical report, at some point, she

actually did lose conscionsniess during the assault, as

ywell.

She does, however, come to, and when-she comes to,

' | the defendant:is on the telephone at this peint. He has

‘a-screwdriver to the victim's’ throat, and heé .is

threatening to kil the,'?:ictim.at’-tﬁis point, Ms. Felicia
Shiver, as well, again, az the child, ~-==---- ===
‘Hie's on the-phone. with Ris aunt at the time, on the

teleptione, and he is telling the aunt if°sheé cént. say

anything ©o stop him, that he is' going te kill both of

these people.
- The -aunt hears this onth&télephone, and-she
threads another telephoneat the location she ison —= I'n

net surée if.it was her land line or her cell, but she

{picked up tﬁe"-foﬁhet.'pﬁone~ and 9-1~1 to hz@i}éf"pﬁbi’i’ea ccme

she is'on the phone hearirg the defendant continually

saying that ‘he is'going to kill her if —= not only

:'f;gdi:ﬂg;--,to.; ki1l ‘her but also to Kill the child.

5.{re~;zjzjfig§'ily;, 't-he:f-peiice-- do show up at the location.

| e isapprehended at that poink. The E.M.S. comes to treat
the victim at the location. She is-immediately taken to

|the hospital that next day-.
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The wounds Lo her head wers 50 bad that she
aCtuaLlyﬂhadfto'bewputmunder:qeheralfgngsthesia-and g0
Atﬁt@pghTa_fﬁll-faeialssutgery,'-She5did;récéi#2'60
Sﬁifchésjﬁdfhétffage%ip'thyeg different layers.

Your Bonor, her eyés”wére-CXﬂsed‘fur3approximately‘
a month: after this-assault bef_-oné her ayes a_'ct"ugl}f.?:

opened back dp fromithé swelling. She does still suffer

trom some. issues fram this.

AT 1.1 let heraddress that when i E;'.T"{;*:»:_.f’hé'r ?‘une o talk,
Your Hofior.

:ThasexatégEﬁéiﬁﬁéﬁéﬁﬁgém;thé~iﬁqidemt; Your Honor.
1 can q:.ve --you‘ D.Ls: rap. sheet whatéver you're ;eé’d;r;,

THE COURT: Do you dispute any of thé%e facks,
Mr. Shiver? |

‘MR. MCELVEEN: Your Honor.

THE COURT: ‘YBS[ZSiE;' ‘

MR. MCELVEEN: ‘Mr. Shiver has issues with some of
'@bﬁ*a-sof Ehe monuibguéJthétfHcﬁftgaﬁbdnt“tu any change.

THE COURT: Sure. ,

MR. MCELVEEN: Or anything:

THE COURT: 1t aééSﬁ’thhéﬂQggww

MR McELVEBN: It doesn't clange the _n.:atﬁré ot the

-dfféﬁééﬁ;Ypukgﬁduéx; ard it -doesn’t change the fact Lhat

e :is.v'_gu"i:-l.‘ty;‘, S0 T =— again, he may -- and if he wants

to address the Court; I have ro objectien to that., T
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just wanted the- Cc'u.r.{:: to know that.
(Pavsey
THE COURT: -AlY right.
MR. PISARIK: Just briefly, Your Honor; I know the
wictim would’ llk&to address you on Chis charge. The
lnvestlgatorlahere, as well.

I don‘t :Si_'rx'qt-'fgif‘;he?‘ wants to add anything to what

you'd 1ike, whenever you're ready.
victim,. iﬁve‘st’igntm:_; oremyone “who ‘wants to s:'ay
anything.

MR, PISARIK: ‘Your Horor; this is Iavestiqator
Brown from CheC.Lty of ¢olumbia.. |

THE COURT: Yes, sir:

INVESTIGAT{)R How are you doing; Your Honor?

I've been in law enforcement aboet 32 years. I've

‘beeri: doing- criminal investigators and C.D. V.s for

about nine yvears.

This is one of theé:most savige beatings ['ve ever
‘seeri of-an individual who 1§ &ckudlly able- to be hore

andnot be sither dead or severely brain damaged from

|the type of blunt trauma that she got to her head.

I've seen —- 43 you tan see.fromthe'pictutes of the

‘I've already said, but I know that hé would like a chance

o ‘address’ you, and T can give you his prior record, itf.

THE ‘COURT: A1l right., If happy to hear from the.

11
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Eamm"‘lon to'her forehead, that just tells part of stoby. |
3ﬁﬁéﬁil.éaQ'hét,nand;wﬁgﬁfi*inta;viewéé:her-atgpplice,
ﬁég@iqig@:t"ers,- hér eyes were blackened. They were shut.
She had -—8s the solicitér said, the large laceration
that hed been surgically closed.

She was bczmiagedup‘ She was vesyshaky, very

weak, I've Iistened'to the'9-1-1 calls that the aunt had

made- to- police héadquarters to summons the police; and

ftﬁg}éh~theﬂway'£hi3“defenaaﬁt was and how calm he was

dumng the wholé time that he Supposed},y has thls '

screwdriver ug to Her thréat, telling his aunt -- or
telling her to teli his aunt that he'does have a
ﬁ$¢£§ﬁa;jﬁgg'ap'pg her throat.

XI've recovered the barbell that he.hit her wi th.
ivve-ggtwpictures éiiﬁﬁé{b@ﬁpéll{angjﬁﬁg;b;pngghat.&asa
‘there at the scene.

I'don*t know how she was able to make.it through

|this, dhuthan$tﬁéxfé¢tdﬁﬁét5§h§5mgstf@e3@ very strong

I'would just ask that the Court cons ider all of ‘this.

IThis is not the first. time that this man has assaulted

this woman.

T had a cligrice to interview her, and sheé gave that

Jintormation to me. I think'his record will bear some of

‘fthat information to you.




i

o

13

I w@n&d%jg&tqukrtbaﬁ the Court give that
consideration when you consider a sentence today-
THE COURT+ ALl right.. Thank you.

‘The incident logation,. heré again, was where;

Officer?

INVESTIGATOR: This ison ™=~=7 Noiewin the City of

Columbia. This was at 3 residence:

THE GOURT: Wheré is 7 T

INVESTIGATOR: Ifd have to .look it upon a'map,. Your

HONOK -

I?ﬁﬁfﬁéﬁﬁti5ﬁjilgi§hﬂ.'ﬁﬁgig-ﬁs -7

“THE'VICTIM: 1t"soff of BrosdRiver Roadnear -—off

of Greystone Boulevard.

THE COURT: Okay.
Yesy ma'am?

THE VICTIM: One year agc;fﬁis,mﬁntﬁ,-£<aas

brutally attacked by Orlando Shiver withomt'
provocation. Aside from 'being bruised and having a

-swollen face; I had to u‘ndez:go surgery to.repdir the.

lacération té.my head for which I received more than &0

‘stitches in three diffsrent layvers.

,gswthefsofiéihorrmeﬁtfbned} this i not the first
time I'vé been attacked by Mr: Shiver.

THE COURT: What's your relationship with him?

CTHE VICTIM: He's my -~ we are legally married: We

13
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[were separated since 2002, and -- however, |

|we = throuwghout. the years, we continued to:maintain a
relathnshlp for-the sake of our children. wWe dom't
share any children ifcommon, LUt we grpaizc&:suppazt-df'all

| Ko f SONT Chl'l. iﬁt;en-;

He' attacked me~in 2002, which landed me in -the

hospital raswell. That was what caused the separation:

-~'i*h:r0u§hqut ‘this last year, 2010, it ‘took more than

2 month 'f@f‘?i:‘ﬁl‘hﬁ' swelling and the bruises to 4o away for

me to be 3ble to open my eyes-and see.

Tt tock, probably amother five months, almost for

Ime to just thrive again. I lost my job as & résult of

this gttack, and I -* to this-day -- as-a matter of fact,

until last week, I've been unemployed.

‘After the grandchildren that I've. raised, two

grandchlldg_—an that I*ve: bgeﬁ;-tihta_ving' a difficult time

taking care of, not just because ¢f the financial issues

 |but also: because of .my physical health..

I suffered dizzy: .‘-sge]‘:iks f o Severe. dizzy spells, that

|'crused me to blackout. Just, talking to-themina general
conversation, just allof the sudden, I fall ‘to the floor.

That* 'z_f;‘j:ha-’w%sev_erfe- these dizzy- 'spellﬁﬂ were &8 a result of

‘the: neurological damages that I suffered from the blow

:;:tg- my- ht?:ad-

THE ‘COURT: The written statement ‘that you're -
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‘reading from, -of course, you're reading part tally from

lyour written statement and partially talking, as well.

Ig. that what '-= you said Sistercare?

THE, VICTIM: Yes.

THE COURT: Ts that part of the —

THEVICTIM: HNoy IWrOté Ehis statement wyself,
'THECOURT: [ wasjustwobdering, isthat theprotocol
that &;c‘:m have: at.Sistercare?

| SISTERCARE REPRESENTATIVE: No, Your-Honor.

THE VICTIM: No. There ig'no ré;m;f;a_ctél‘;

“THE COURT: A1 right. Well, thankyoiw. ALY right.

o ahsag:

| THE VICTIM: All right. If it'sokay with you, Your

|Honor, I'd-alse-like to. address a Iitile bit to the

jfemily.

THE COURT: Suwe.
THE VICTIM: Wy heart goes out'ts the tamily because

not tog Yong agoy: I'vebeen in vour shoes. L'm sorry that

| vou have: to gd through this and that. yqu~-»~-ha§zere.tosgg

fﬁhr‘ough» it with him.
I ‘hope:you can understand my pesition, and if net,

1tm-sorry for thaty too:

1 took: the blows to the face and wher T was-dragged around

the house and he kept on beating me, holding my

‘Hobody ' Was there when [ took those beatings, when

15
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grandscn, while in. the meantime, he's taking these

@éﬁéﬁ?:Wa$&thgregwﬁ&nghefpgured;theyal?bhdl.an .

and’ threatened to get a'match, and-every time I tried teo

|escape; ‘he came back to beaf me more:

N?hbd?¥¥a$ there wh&n he*beat?mﬁ:ﬂa]ﬁﬁéfbﬁﬁkfafﬂthe

nead Wlth acof fee tabl‘?-: knocking me: and. c;hdking; me.
upconscious $o that when T came to, my head was busted

My head was busted open to a degree that the docter

'mgntionea to me - ﬁisléxéﬁt?ﬁéFﬂg;ﬁgxex;nL¢Ss than a
Guarter of & pound more force.and your skull would have

beéﬁ Crack ed o

L have to say that through all of this, I am

today Because just: the lighter and a little mors
force, T wouldn't have been able to stand hers and give

my - sEory.

.‘ﬁdh# e 1 wanﬂ'yguatcianW,thﬂt]iiréé?eﬁﬁfany

de‘z ision that you make in this Court today: I do believe

|this man. should do évery ddy of 20 years.

THE COUR%: Thank you.
THE VECTIM:® Thank you'
THE 'COURT: ALl right. Prior record?

#R. ‘PISARIK: Prior record,. Your Honor, he has a




| the full 20-year sentence. T

17
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mean, if this charge ‘does not reveiwe the maximum, ['m

not--sure which chargés do, Your Honor.

Thigwas very close toa murder. I can't.stress how

_ciésexéhé5§éEQ§b{ﬁyiggiffqﬁ{ﬁﬁié}ﬁfgur&ﬁpnqxx~ We would:

just respectfully ask that he do the full 20 years.

‘THE COURT: What'is the basis for the negotiated.

'sentence?

[Pause)

‘MR, MCELVEEN: Your Homor, I -- excusc me-for ong
5écqﬁ&§

(E&uﬁaf

‘Your ‘Homor, the injuries against:the child were not

severe, and there was little evidence of imtent to kill

in that case.

THE COURT: ['m not asking for the basis: for the

negotiated charges he®s pleading quilty to. What is the

basisfforfhaviﬁéﬁafﬁéﬁﬁﬁié§éﬁ'ssnﬁéﬂ¢e2_

MR: McELVEEN: Your Honor, we hHad initially -- I

?ﬁﬁiﬁgfim;wag;ggﬁaﬁpid a trial. That would be my gueEss.

THE COURT: From the State’s perspective?

MR: PISARIK: Your Honor, bb&iéﬁélﬁ;}the,éh&rgﬁﬁ

‘are very severe. fTherd's always ~— there's always a

chance, however, when ¥npu go to rtrizl that: this ceuld
have turned out to be a not guilty situation.

1 §ﬁ§h$§'hmwev@r;:givenﬁthaifactuthatmﬁhé;béatiﬁgsf
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to 20, as well as the —--you know, he gets the benefit
of ‘the rediiction.of the charges for going forward withaut,
a trial.

THE COURT: Well, L mean, he is facing 20 years for

assault and battery with intent to kill, two counlbg.-

|That's-40. years. Criminal domestic violence of a high

and dggravated nature; tem years. He's facing 50 years
the Court should give the maximum, thé way that you
'ﬁéﬁﬁtiétédi*"“ﬁétié the P@??§Sa of a-negotiated
'sentence, if you believe he should ge¥ the-maximum
‘sentence?

'R$~menti°n2d%'yﬁuﬂkngwf“gﬁé,_:

maximum 507years. I want to know why the State feels the

need to negotiate.a- sentence?

MR MCELVEEN: Your Honor, I think the, Your Honor,
1 don't want to speak’ for the State.

The purpose —- Your'flonor, the: State believes 20
1Y?§rﬁfi§ agpr09riaEeu: Héjbe1igvéﬁt5at_éAEéséérvsénteﬂ¢e

were so severd, it warrants™a szntence. range of the 12

THE'COURT: Maybe'l would claim that hé sheuld do the

19
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THE COURT: So whit the Judge beligves doesn't

| |maEtter

ME., MCELVEEN: T think that it, Your Honor, Ibelieve:

‘that it probably does:

“THE COURT: -All-rvight.:

MR.. MCELVEEN:= But 1t' s just --

THE COURT: ‘Ibff‘-i_i'nf not being respectful. Go ahead.
Finish; |

ME. Mﬁﬁﬁ?ﬂﬁﬁﬁ_ngﬂg-Hpnq:; “Thank youa.

" muxé‘“lvféi:‘ribr}' the victim in this case and’'Mr. Shiver

have known each other .ﬁ-‘ar a leng: tiﬁﬁe, been married about

ten yesrs ago.

They keparated, very frankl¥, because of the

violence between them. -About a year ago, Lhe victim was

ﬁﬁ?ﬁ?it?@i$édff@?”r&aﬁonsfunmeiaﬁed to their.

relabionship.

He moved =='he didn't mové back in, but he was there

;a;-;;:‘n;"';’.a_’ifs‘fe;g:ny-’ reqular basis to assiaﬁ_ her witﬁ_jzust

rm.s:.nghergraﬂdcnild and the things she had-to do from

day-to-day.. That was a big mistake because’'they do have

fa viclently toxic réﬂi&tibnsﬁip,;c and he should not have
been thers.. If'he hadn't been there, ocbviously, this

wouldntt have happéned.

four Howor, .o this particular day,. E,hjé?;’yﬁl,:_bﬁh hag

. |been drinking. They hadbeen home most of the afterncon.
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1Talk turned to unpleasant subjects and bickering turned
_intoﬁargﬁing;aargging turned inte velling; and at some
iPQiﬁ?}:ﬁﬁ%fSﬁigér’ﬁéldjﬁim to get out Of ‘Lhe house.

| That s when he hit her. That®s what started this entire

{chain -of -events.

He undérstands what he'did, Your Honor, and he has

no dedire to stand here and minimize that in-the

v&iiéhtéstvdeg;ee;'

I can tell you that of all the clients I have ever

‘tepresernted over the yesrs, 1've never seén.a client quite

|'se. wracked by remorse:

e told me from the beginning he didn 't Want any bond

l’Ci‘dUCthIl _ He had no'interest in. getting odt of jail.

‘He knew LRat’s where He belonged. He didht want her to

even have to worry for & molment-about the fact that he

was on the street. He was going to git right there, no

I matter what happened.

¥our Honor, -as far-as a krial is'concerned; he tells

we. that he knows —— he¢ remembérs when thig attack began.
| e ‘temsmbass parts of the -- what happéfied throughout.

He. krows he ‘hit her with the barbell:

He has large gaps™in his recollection of what

‘happened:. He doesn't have:.any reécollection of the
- ﬁicdhdi ¥ aﬂdihe:déefsn'f.t ‘have: any: recoiiedi':ianzof striking

|the child.

21
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‘He telis me that certainly that was an accident..
Certainly, he:-didn’t intend £o strike the child.
Hé adamantly deniéd from the beginning; Your

Horor, any intent to kill, but He alsc understands the

‘jre'-'_l.,:a'_‘i}ie‘éf-’.z? LOmalu:c Aéi'fp'ﬂ;ih@;ghi: and how do you prove

Tthat,. -

“You know, quite frankly, Your Honor, I think he coukd

|i% here today, Your Hormor. She is in the courtroom:

Hould you stand up?
{compliest

This: is the aunt that he called on the telephone,

Your Homor.

‘T ghink that be tells me, and I think that it's

{fairly obvious, that he called her when he became so

 |shocked at ‘what-was .doing.

_Again, Your Henor, I just want: the Court to know that

he.is -—hé'is themos t temorseful client I've ever-dealt

with.

He has no aﬁ'?preci;aﬁle record, other than thé first

‘C.D.V.,; Your Honor. He has worked all of his life. He

‘is-a long distance truck driver.

He is a high ‘school graduate, and 1 represented him.

loni-a pumber ©f other noncriminal matters. I've always
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found him to be an honorable and. s decent’ person.

‘You Henor;" this is a character defect that led him

o snap, ledhim to beat hisz wife: Adain, he hasno desire

Ko minimize Lhat. He®s aot trying to-minimize that in

the slightest.

‘He'may want to addvess the Covrt. I don't

‘know —— once he-got: on/the phone with 'hi§ dunt, he sat

down dnd waited for the police tovome: He didn't flee.

He dign'€run. Theydidn't have to chase himaround. He
gat there and waited:

Your Honor, he-is: hers: simply to say this is an

45 percent offense. He's going t9'do tin-years if you
perc £L ¥e

giv‘e~~«fhim;éﬁe minimum. That's 4 substantizl period of

time:

He's 42 yeats old mow. He’ll be'SZ when he -- even

1f you give him the minimum, when his'sentence is finally

QVers

Your Honor, he is‘a productive person. He's always

beeri a productive person. - He's got'd lot of good £hings

about him. He's-a lifetims church wember. He's got a

suppoctive family.

He had -— when they got married, he had two

&hildren.. She had’ two children. He moved in. and

‘wgluntarily undertook the support of her children,. no

‘quéstions asked, treated them as his owni

23
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o

A'Y_J’.}u_.r=---5‘3§i:@n;€).r, I would ask YO L‘.‘t}’:l':}and,_dbmn a. .ée&ﬁ-él‘i_ce;

‘that would allow him te, at some-point, resume his
productive contribitions to society, which I know that.

{he can .do.

QIHKQQ?ftﬁatfhEgéﬂd_Eéli?ia Shiver’ are.never going

‘to'be Logethar again for this very reason.

Ybur H0n0r;=r‘think in clesing that & 12 year,

It's not going to -- a 20 year senteri¢e isn’t going

5§9Af§h§biliﬁate him:drca?IZHygar”s&ntemceﬂwauld;rbuﬁﬂha

knows be deserves’it,
THE-COURT: ALL right. Yes, sit. .

THR DEFENDANT: ‘Yes, Your char;-fFirst;foail,.to-

‘begin, ;;yapt;ﬁpﬁépglggizauEéﬁfelicianand,he: family and

my Eamily.

Iﬁhadwwritﬁen Feii&ia a»letterabefbr&utoQteliﬂher‘

how sincerely -sorry T -am foriwhat -- how khis came

dboul. to bé. I never had any intention of killing her.

or harming the 23-month-old baby.

‘This comes fibm a lifelong drug and alcohol

addiction. I'm a functioning aldéshglic and drug

addict. I can function and werk, but I still have a
problem.

If drinking hadn't been involved, this wéuldn't have
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nevér happened, so ['m sorry that this happened to'her.

T've turned my lite over to Christ, 4nd I wrote Felicia

and.asked het to do thé same thing for those kids, give

her a chance to raise those Kids: I've always had them

pin ey ‘prayers,

I'm.S0rry this happéned, I'mnot denying that I did

lanything;: but some thitgs I don’t think I intentionally

'did or did at all. But I can't say, because I can't

remember ..

]_Q\fe .;ge‘sgs-'(’:ﬁrian‘; -anci‘--ha,ve...i‘:-‘:er¢¥5 on my soul . Thank you:

THE COURT: ALL ‘Tight. What were you' mad about?

THE DEFEMDANT: Wewas —— I'was around thers fishing.

{8he was playing music on the computér, and the baby was

rupningaround. Isaid, “Felicia, we probablywill never,
ever put our marriage Back together again.™

She said; "You don't. know thag:™

I responded with something.else, and then she

responded. . g;i',_."t:;}fk{j&pt;.gt;ifgg&‘-bask“and:’iior.t":h . It escalated.

' __Thenfs«éiets ald, "Well,asa matter affact, get ouf oM That's

when I struck her, and it went.'from thére..

|thing. We wasn't mad at each other right then. It's

THE COURT: &1L right.

1 am truly sorry for this. Like T 'saidy I actuslly

56 ve Wasn't really: atg}_r};ng,.about. anything on that

something that: ﬁéppeﬁe&?ou;tﬂf rage ‘and drinking liquor::

25
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MR. McELVEEN: Your Honor; his father iz also here.
i Eather has been here many, many times over the past.
-_few ‘months ; | '

THE ‘COURT:" Anythlng elge from anyone else?

MR, MCELVEEN: You ‘—"—'qum-ypu*ls_.ge?tc-;s-ay anything?

FATHER: Excuse me?

"MR. McELVEEN: fould you bike to speak to the Court?

'f.EATEﬂEEEf; E don™t ﬁj;ea.lj;y‘.ﬁgﬁderstagd the law; but 1
think he has respondad. If she had called and said. he
was there for s .

f:I"".?.-i’T.ééﬂ*' tth&rathaﬁnlght_ ‘I don™t have no way '::)f
Knowing, but Tdon "t believe thathe intended ~=thisintent
to kil charge:
T don'tbelieve that, but T guess that's the law.
I don't understamd it, but the only thing I ‘cam say; I
" ]uﬁlﬁ- 'i:aaveg it Lo .a hizjh_e_z: POWRT .
‘ TH&’:Q&URT tWeILl,_; th‘e':hi‘q_hés:?ﬁ;: gower«you;ﬁave in here

right now 1s'me. Bevond thar, hﬂ‘«"lllbﬁ jprdged byothers

|and by the ultimate POWEL-.

Bnything else? .

E*]R- PISARIK: %_N@thginq further from the State, Your

1Honor .

THE'COURT:  AlLright, siz. Thesenbence of theCourt

|is that you be committed to. the State Department of

Corcections for a period of 18 years on the assault and
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|battery with ‘intent to killy fen years for the asssult
|and battery’ of .& high and aggravated nature; and one

year for criminal domestic vielence.

Tthe seéntences -will be run concurrénmt with each

:;D‘ﬁiih-eﬁ:.f :YQka"ALl get credit for time served. Good luck to

’B’C’“ -

MR: MCELVEEN: Thank you; Your-Honor:

(Whereupon, the proceedings were concluded. }

217
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CERTIFICATE QF REHQETER}7

|sTATE OF SOUTH CAROLINA )

COUNTY OF REICHLAND )

L Kax&nmmmm" official Court Reporter for the
Sth Judicial Circuit of the State-of ‘South Careling, do
hereby certify that the foregoing is a'true, accurate and
complete Transcript o £ Record of the proceedings had and
EVldencelntrc‘duced in the trial of the 'c;a?tioned CHER,

relative to appeal,. in the Court of General Sessions for
Richland Courty, ‘South Carolina, on the 22nd day of

| Februaicy, 2011.

May, 24, 2011
2Ry 8 S DO,

Karen msbroziak, Court Reporter

My Commission Expires: 04/01/14
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STATE OF SOUTH CAROLINA S |
e * INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND:
2011CP4002739
‘Ortando c. Shiver; # 344878,
Applicant,.
State of South Carolina,

Respondest.

TﬁeRﬁ%PﬁndEm mskmgusketum w the dpplication for post oonncﬂan relief (PCR) filod -
April 13, 2011, would sespectfully show this Court: |

"EbnApphmntmpmnﬂywnmdm the South Carolina. Departmént of Corrections.
pursuant 0 osders of commitment of the Richland County Clgrkc}f Court, The Applicant was

reprosented by Gearge MeElveen, Esquire. o;:s[;’ﬁébmxy; 72,2010, IhcApphm(pla& g;mtyand was

“sentenced by The Houorable Ch&au Neviman to the following{:

I '!‘Im t:h.argv,ﬁ the gefendant plrazi to. mvelved num cmtinually nicvity his- wife
while. she ‘was: mld.mg their- qrandchild paurmg #leohol over hie m;.e and
grandn:hild theu threatmin@ e buxn: e,

LA



“The Applicant did not sppeal his guilty plea or sentence.

AL

Attschod herewithand incotporated hevein are the records of the Richland County Cléck of

Court: regarding: the. subjeet conviction(s), the. Applicant’s records From - the Souttr Carolina

it of Corotons, and he gy plea scrpt. The Respondent rservs e ight o

amend this Returm upon roceipt Qfanyrelc\rammnaﬂs
I his eurrent Application, the Applicant alleges that lié is being tield in custody unlawfully

fot the followirig ressons:

9, Stai.cm:zmir mr.mds ca whndz rau. aaﬁ }\m:r alb:gm;m that. Foil e bdﬂs beld mw!wﬂ? !!ﬂh“ &ﬁi}"

35
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-vecetve relief. Ch

‘counsel’s deficient per

11
“The Rcspomdentmterpm each Oﬁile Ap@liﬁn&’s‘unsp@ciﬁed a!ltgaﬁi:ms to be claims thathe -
reccived incffective assistance of counsel, The Respondent contends that the Applicant's-trial
counsel rendesed adequate assistance and provided represeniation within the rnige of competence
required by attormeys i erimina cases

B aposhcunmhan tﬁ};ief action, the Ap_piiéant bears the tmrdmof permriﬁg the aiffegaﬁgm- in

their application. Butler v. Siate, 286 S.C. 441, 334 SE2d $13 (1985). Where the application.

alleges: ineffcotive assistance of counsel 15 4 ground for relief; the Applicant must prove that
“Gounsel's 6onducy so imdermined the Froper functioniog of the adversarial process that the trial

canimot b relied upon as having produced a just result ™ Strickland v. Washingon

. 466 11:5. 668,

104 3,Ct 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 SE2d 813

mﬂ?pmp&rmeasﬁmofmrfonumwmhﬁhﬂr Eb‘&%limﬂm' pu?b?i&ad i‘epm‘sé;uméqn within

tﬂae:,‘mng.eof;:ompsbenw.mgnii;e{f}:incﬁmﬁmlicms;_ “The wmlsmmeﬂm i@ﬁnse'ii'rendﬂmd

‘adequate assistarice and made all significant decigions in the exercise of reasonable professional

46615, 668. The' Applicant must overcome thispmﬁsun’apﬁnui in order 1o

/ v, State, 300S.C. 115,386 S.E:24 624 (1989). -

-assistance of plea counsel. First; the Applicantmust prove that counsel's performance was déficient.

tinder umspmng, the. court measures an-atomey's performance by its “ressona

proféssionsl dosms." Cherry, 300 SIC. st 117, 386 $:£.2d at 625, citing Stricklasid.  Second;

formange must have prejudiced the Applicant such that "there is a reasoriable

: pmhﬂb;ﬁnty that.iml for mnséi’érugmafés&i‘;bmﬂ ervors, the rasvﬂtof the proceediﬂg 'woaﬂd have been

I



different” Cherry, 300 $:C-at 117-18, 386 $.E.2d at 625, With respectto guilty plea counsc; the

Agphmlmmsmwm1 ﬂ;ere ls a réasonable pmhﬁbi ﬁiy i‘ha*t. 5ut for'cmms,»lrs -aﬂﬁgﬁd-.ermm, he:

would not have pled puilty and swould have fnsisted on goinigto trial. Hill v. Lockhan, 474 U 5.52,
106 5.C1 366: 53 LB, 24703 (1985)

The Resposdear submit that the Applicant canaot sy eiher reqizement of the
Strickland test. - ﬂﬁw&vﬂs}-iﬁeim&gﬂﬁm4 of ineffective assistance of counsel probably caises

questions of fact that the record docs not conclusively refuté. Accordingly, ihe Respondent requésts

an evidentiary béaring o flly resolve tis ssus. $e¢ Sharp
(1983). o

Eash and every allogation coniuined within the application 3ot bereinbefore cther xpresly
adit mqnauﬁe&omxpmnedlshambyéemedTthemﬂndmtth&refameEiuzsmmmCDm
‘oonyens an evidentiary hearing solély on the issue,of ineffective assistanée of counsel.- As to.al
: ?Qi.gﬁ;@%%ihisiﬁh?tﬂimiféfaogmm’ii»éimofmteﬁén fact which would necessitate an evidentiary

hearing and tht those llgtions shoud be diissed a5 e of .

37
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“ WHEREFORE, having made its Retumn, the State requests that an wa&mm- hearing be.

held.

May 25,2011,

\{- .

5

Respeetfully submitted,

ALAN WILSON

Attorney General

Chief Deputy Attorney General -
SALLEY W, ELLIOTT
Assistint Deputy Attorney General - -

BRIANT. FETRANO'
 Assistant Atiormey Genaral

\TTORNEYS FOR RESPONDENT
Office of the Attorney Gengral
P.0. Box 11549

Columbid; SC 29211
Telophone: (303) 734-3737
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STATEOF SOUTH CAROLINA, Yoo
o } BN THE COURT OF COMMON PLEAS
COUNTY-OF RICHLAND-
201 §-CP-200-2739
()rEando - Shiver; 3448?3
Applicant, -
s AFFIDAVIT OF SERVICE BY MAIL

State of South Cairolina,

“Respondent..

!

. egular communication: by mail exists thmughoui tbe State of South Carolina and that
:un«: iza pmper cucum:»témce of service by mail,

3. have this day seved a c:op}' ofthe Retum 40 the abovt»c&ptwmcd moatter on. the
:'folinwmn person(s)?}} depositing s same m ﬁl‘ve Umted Stalu miatl: pcs&agc prepmd.r

“Orlando €: Shwcr,, #344378[
?KiRKLAND‘ L{)RRECTLDNAL lNthTUT{ON
'4344 Beoad Rives Road.

“Columbia, 8C. 29&[1'3

DATED this 25% day of May, 2011..

m-‘, QM\{ all 4\:
Jean'R- ndriago, Legal Assﬁésanf
For Respondem

- i




STATE OF SOUTH CAROLINA - . ) COURT OF COMMON PLEAS

) FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND ' ) CASE NO. 2011-CP-40-2739

ORLANDO SHIVER,
Plaintiff,

-vs- TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA,

Defendaﬁt.

e N e’ et e e e Nl et e Nt e

August 17, 2012 . .
Columbia, South Carolina

BEFORE:

THE' HONORABLE R. KNOX MCMAHON, Judge

APPEARANCE S:

TRISTAN M. SHAFFER, Esquire
Attorney for the Plaintiff

ROB CORNEY, Esquire

Office of the Attorney General
Attorney for the Defendant

KRYSTAL J. SMITH
Court Reporter
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AUGUST 17, 2012

(WHEREAS thisvmatter was scheduled for a PCR hearing, the
applicant appeared along with his counsel of record. The
hearing began at 11:31 é.m.)

MR. CORNEY: May it please the Court, Your Honor.

- THE COURT: Yes, sir. |

MR. CORNEY: Your Honor, the State calls the PCR
application of Orlando Shiver. 1It’s Docket Number 2011-CP-40-
2739. Mr. Shiver was true bill indicted at the July 2010 term
of the Richland County Grand Jury for criminal domestic
violence of a high and aggravated nature and two counts of
assault and battery with intent to kill..

He pled guilty February 227%, 2011, before Judge Newman,
and I believe he pled to one count of assault and battery with
intent to kill as indicted, one count of the lesser included
criminal domestic violence second, and he entered an Alford
plea to one count of the lesser included assault and battery
of a high and aggravated nature as part of the negotiated

sentencing range as pért of the plea offer for twelve to

1twenty years imprisonment.

Mr. Shiver was sentenced to eighteen years imprisonment
on the assault and battery with intent to kill, ten years on
the assault and battery of a high and aggravated nature, and
one year on the criminal domestic violence second, all to run

concurrently. He did not have a direct appeal, but filed a

_4_
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DIRECT EXAMINATION OF GEORGE MCELVEEN BY MR. SHAFFER

timely PCR application April 13*, 2011, and he is represented
today by Mr. Tristan Shaffer. |

THE COURT: All right. All right. Yes, sir. I’1l be
glad to hear from you.

MR.'SHAFFER:' Your Honor, the appliéant calls George
McElveen to the stand. |

THE COURT: All'righf. Mr. McElveen, if you would, come
around, pleése. |

THE BAILIFF: Place your left hand on the Biblé and face
the clerk for me.

THE CLERK: Do you swear or affirm the testimony you
shall give this(Court to be the truth, thé whole tru£h, and
nothing but the truth, so help you God?

THE WITNESS: I do.

THE CLERK: Please have a seat there, sir. State your
full name for the record and please -- please spell your last.

THE BAILIFF: Watch your step.

THE WITNESS: I am George.R. McElveen the Third. That’s
M-C-E-L-V-E-E-N.

GEORGE MCELVEEN, being first duly
sworn, testifies as follows:

DIRECT EXAMINATION

BY MR. SHAFFER:
Q: All right. Mr. McElveen, tell us -a little bit about

yourself. You’re an attorney; right?

-5-
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DIRECT EXAMINATION OF GEORGE MCELVEEN BY MR. SHAFFER
A: Yeah, I’m an attorney. I’ve been practicing here longer

than I care to remember.
Q: Okay and when’s the first time you met -- you represented

Orlando Shiver?

A: I've known Orlando for a long time.

Q: Okay. You've represented him on some chargeé before
this?

A: Actually, some -- some non-criminal matters.

Q: - Okay and involving this incident, how did you come to

represent him?

A: Well, hé just came to me or called me. I think he was in
jail.

Q: Okay and you were retained?

A: I was.

Q: Okay. Tell us a little bit about the facts of the —- or
the allegations in this case?

A: Well, the allegations were that during a dispute at
Orlando’s wife’s house -—- ex-wife’s house, things had turned
violent and that Orlando had assaulted her with his fists and
with a barbell, poured lighter fluid over her and her child,
and threatened to burn them all, light them up on fire. He
caused a fairly severe injury to her head. That he had -~
during the course of the -- of the assault, which was fairly
protracted, he had called his aunt to tell her what was going.

on and asked her to please intervene. At one point, actually

~6-
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DIRECT EXAMINATION OF GEORGE MCELVEEN BY MR. SHAFFER

put the victim on the phone to talk to the aunt and eventually

‘'waited there while the police arrived.

Q: ' Okay and you -- you mentioned lighter fluid. Was there
-- in the ---

A: . Yeah, I say lighter fluid. I think it was vodka.

Q: Okay.
A: Yeah.
Q: - Okay. Now, whenever you first got retained on the case,

what-were Mr. Shiver’s expectations of what he wanted to do?
A: He knew - he knew he was going to be in -- in jail for a
while. He didn’t even want to have a bond hearing. He said I
know I’ve got to do some time. I might as weil‘start now and
I don’t want to even bother anybody with a bond reduction
hearing.

Q: Okay and was he planningAqn pleading or was he planning

on going to trialv?

A:* Well, that was sort of amorphous at the time. I mean,
again, he -- he indicated -an understanding that he was going
to do time. We didn’t -- you know, he didn’t say from the

start I’m going to plead to this. I .think he was looking to,
you know, come out with some sort of -sentence that he could
live with, but as things progressed, you knéw, we discussed
the options of plea and trial.

Q: Okay apd when you initially represented him, what was he

charged with? What were the actual charges?
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A: Initially? :

Q: Yeah.

A: If I recall correctly, two céunts of AB —— let’s see. 1
believe it was AB -- ABRIK, ABHAN, and CDVHAN.

Q: Okay and how much time was he looking at?

A: Fifty years, if I'm —- if I calculate correctly, but they

are twenty, thirty and forty. It would have been forty.

Q: It would have béen forty?

A: .Isn’t that right? Twenty for the ABIK, ten for the AB --
CDV -- for the ABH -- for the ABHAN, and -- and for the -- the
CDVHAN ten. What’s that? Twenty, thirty, forty.

Q: Okay.'

A: I got it right.

Q: To expedite, I think -~ if I told you he was charged with
two counts of ABIK and then ---

A: Yeah. That’s what I thought.

Q: ——— CDVHAN, wéuld that ---

A: That’s right. It was two counts of ABIK, not two -- not
-— it was reduced to the CDV -- to the A -- ABHAN.

Q: Okay.

A: So it would have been fifty years.

Q: Okay. |

A: Whic¢h sounds like what I remember now.

Q: Okay and what was the -- what time would he actually have

served on that? I mean what percentage of that would be the
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DIRECT EXAMINATION OF GEORGE MCELVEEN BY MR. SHAFFER

minimum he would have served?

A: Well( on the ~- on the ABIK,_he'd-have had to do eighty-
five percent.

Q: bid you advise him of that?

A: I'm sure I did. |

Q: Okay and did you advise him of his options if he went to

trial? What was - -- what did you advise -- or did you advise

him of his options of going to trial?

A: He was well aware of his option of going to triél. We
had extensive discuSsiohs about going to trialiand fhis was
towards the end when it became féirly.obvious that the
solicitor was looking for an extensive séntence.

Q: Was your strategy at the beginning to try to get a
reduction or to get a reduced ---

A: Well, as usual, it was to negotiate the best deal T

could. \
Q: Okay and toward the end what was your strategy or what
strategy -— trial strategy did you discuss with Mr. Shiver?

A:V Wéll, Orlando‘maintainéd that -- that he didn’t intend to
kill anybody. I discussed with him the -- the law as it
related to intent in an -~ in an ABIK situation. I toid him,
of course, he knew he could have a jury trial. 'I told him.
You know, I waé very frank with him. I didn’t think that his
chances at a jury trial were good and that if he lost on these

facts, he was going to get a whole lot of time.
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Q: Okay.

A: I made that very clear to him.

Q: How much time would -- did you estimate the amount of
time that the judge would have given him?

A: No. I didn’t try to do that. I think I just told him 15
you lose on these facts, he’s going to light you up. That’s
what I told him.

Q: Did you explain to him the-difference in concufrent and
consecutive sentences?

A: I don‘t recall the exact,_you know, dichssions that we
had; but ‘I know that -- but -- but, of course, we discussed
concurrent sentences and consecutive sentences when it came
time to me explaining to him to what the offers were.

Q: Okay. Okay and do you think he understood that?

A: I'm sure he did.
Q: Okay.
{A: I never —-- never had the feeling that Orlando was

confused about any of that.
Q: Okay and real briefly, in your file there’s a -letter that
he wrote to you after -- after jail; right? Or after he had

gotten sentenced; right?

A: I think so.
Q: While he was in prison?
A Yeah.

Q: Could you look at that? At that letter? I believe it’'s
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—- at least yesterday it was in the very front. 1It’s on a

yellow sheet of paper.

|a: ALl right.

Q: How much time did he say -- say in that letter that he
received?

A: bo YOu want me to just read the letter?

Q: That would be fine.

A: The day of sentencing client’s Aunt May said she spoke to

‘victim. Victim stated she would have been okay with five

yeérs. Victim claimed that she did not tell the judge that

because_soiicitor and Assistant Care told her not to. Aunt
May said she told you two to three days later. 1I-am claiming
ineffective assistance of counsel for failure to file a motion

to reconsider ———

Q: I -——-
A: Huh?
|Q: I believe that was actually a letter that I wrote to you

while we were in court.

A: Well, I didn’t know. You said a yellow piece of paper.
That’s what I see here. |

Q: There should be a small yellow piece of péper with His

handwritihg on-it.

A: You seem to know exactly whére it is. It’s not yellow.
It’s a -- it’s a white piece of paper here.

Q: Oh. 1It’s in a smaller sheet.

11-
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Q: I apologize.

‘'that you send me my entire motion.  I’m not satisfied with my

DIRECT EXAMINATION OF GEORGE MCELVEEN BY MR. SHAFFER
A: Yeah. ' -

A: That’s all right.
Q: It might be a white piece.
A: Mr. McElveen, I'm writing you in regards to my

transcripts from my prelim in-court. I also want and request

sentence because I should have never been charged with
ahything but CDVHAN. 'I'm sorry that my father’s fee got me 28
years. There are -- which he didn’t get 28.. He got 18.

There are people that have charges a whole lot worse than
me who get three and five years’ probation and only have a
public defender. I had no one ih my defense énd gave you a
list of people that you requested. The State used my
background along with the current chargeé to give me a life
sentence. So I am entitled to everything that has my name on
it. Please send it to me at your convehience.

No one was at that housé but my wife and I. A lot of
things were said that didn’t happen and could have been
aréued. My aunt was not allowed fo speak and she wanted to.
Her and my dad is over 65 years of age and they probably will
die before I get out of here.

Q: Now, I’'1ll stop you there.
A:  All right.

Q: I've gotten to the point unless you want to continue.
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DIRECT EXAMINATION OF GEORGE MCELVEEN BY MR. SHAFFER

A:

A: No, I'm not -- whatever you need.
Q: Okay. He -- he said in that letter that he got 28 years;
correct? |
Right.
Q: Okay. He actually got ---
A: Eighfeen;
Q: ——— eighteen concurrent with a ten year sen?enee?
A: Right. |
Q: Concurrent with a one year sentence; correct?
A: Right. | |
Q: 6kay. Now, whenever -- whenever you came to it7 do you
remember the -- wheneve; you came up for trial, do yeu

remember the morning that you were scheduled to go to trial?

A:

Well, this was not a situation in which we agreed to

enter a plea the morning we were called for trial. I mean

this was a negotiated sentence in advance.

Q:

A:

Q:

Okay. It was a negotiated sentence?
Right.

Okay. So you didn’t tell him that they had a jury

downstairs the morning of?

A:

I really don’t remember that. I just -- this was a

negotiated sentence.

Q:
A:

Q:

Okay.
Yeah.

How -— how many days prior to the sentencing did you

13-
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discuss this with him?

A: We had been discussing this for months.

Q: Okay.

A: I had called the victim in tﬁis case about a month
beforehand with this -- with this offer in place to ask her if
she could agree with the minimum range of the -- of the
negotiation.

Q: Okay.

A: So I know it -- I know that it was on the table for that
long.

Q: Okay and what did she say?

A: I asked her if she‘could go aléng with the twelve years.
The negotiated range was twélve to twenty and I called her and
Vasked her if she felt she could go along with the -- with the
minimum and she informed me that she could not, that he wanted
-— that she wanted him to do every day of twenty.

Q: Okay.and that was a month before you pled?

A: That was a month, almost a month, yeah.

Q: Okay. Now, do you recall -- or what research had you
done of the potential trial issues? .

A: I researched Fhe element of intent as it related to
assault and battery with intent to kill.

Q: Do you -— do you recall a case State v. Kinard?

A: Not specifically, but I wouldn’t put it -- I wouldn’t

argue with you.
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DIRECT EXAMINATION OF GEORGE MCELVEEN BY MR. SHAFFER

THE COURT: What was it? Kinard?

MR. SHAFFER: Yes, Your Honor.

THE COURT: Out of Saluda County?i

MR. SHAFFER: Yes, Your Honor.

THE COURT: Okay, thank you. Go ahead. Terry or his
brother? “

MR. SHAFFER: Timothy, Your Honor.

THE COURT: All right.

MR. SHAFFER: I believe it was Judge Keesley.

THE CéURT: It was.

Q: Mr. McElveen, did you print out a copy .of State v.

Kinard?
A: I may well have.
Q: Okay. Did you use Loislaw at the time?

A: Iidid.

Q: Does this appear to be a priﬁt-off from your Loislaw
account?

A: ft’é certainly consistent with that. Yeah, I’m sure
that’g what this is.

Q: Okay and what wés,the date on that?

A: February 15%, 2011.

Q: Do you believe fhat that is‘an actual copy of the case
that you had printed out for him?

A: It may.well be.

Q:  Okay. All right.
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MR. SHAFFER: 1I‘1ll wait and move it in under my other ---
THE COURT: All right.
MR. SHAFFER: --- witness.

Q: Now, tell us what you told him in regard to this case.

Have you read this case recently?

A: No.
Q: Okay.
A: I can -- I can just tell you what I remember telling him

in -— with regards to the ihtent element of ABIK.

Q: Okay.

A: Was that it is a -- it is a question ofageneral intent,
not specific intent. That the State doesn’t have to prove an
actual express intent to kill; they only have to prove --
they’re able to ask the jury to draw an inference from the
nature of the injuries, the -- the nature of the -- of the
assault and any-—— you know, any other fact and circumstance
that -- that -- that -— that is put béfore them that’s
aamissiblef- You know, it’s -- it’s -- it doesn’t have to ——
he doesn’t -- they don’t have to say I'm going to kill you.
Thé difficulty in this case was he had said that, too.

Q: Okay. When did he say that? When during the assault had

he said that? Do you recall?

A: Well, I just -- you’ll just have to look at the victim’s
statement.
Q: Okay.
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DIRECT EXAMINATION OF GEORGE MCELVEEN BY MR. SHAFFER'

A: And even the aunt said that.

Q: Now, 'do you récall getting a call from the aunt a few
dayé after the senteﬁcing?~

A: Not_specifiéally.

Q: Okay. Would you -—- WOuld you dispute the - fact that --
that ~-- if the,auﬁt testified that she did, would you dispute
that? |

A: No. I don’ t recali-whether she didloi not.

Q: Okay. .

A: She may well have. . I know I télked to her. Whether it
was specifically bgfore or after sentencing, I éan’t remember.
Q: .Do yéu recall her telling you that the victim had spoken
to her and would be satisfied with five years?

A: The fact that the victim Qould be satisfied with a light
sentence was a recurrent theme throughout the pendency of this

case, but when I would talk to the victim, that’s not what I

would get.
Q: Okay.
| A: So, yeah, I mean I remember those -— those -- those

representations'being made. Exactly when, I can’t recall.

10: Did you talk to the victim after the -- the sentencing?
A: I -- I did not.
Q: Okay.

MR. SHAFFER: The Court’s indulgence?

THE COURT: Yes, sir, certainly.
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MR. SHAFFER: No further questions, Your- Honor.

THE COURT: Thank you. Thank you very much. Mr.
Attorney General?

MR. CORNEY: . Yes, sir, Your Hdnor, just very briefly.

CROSS- EXAMINATION

BY MR. CORNEY:

Q: Mr. McElveen, thank you for your patience with us this

|morning sitting back there. What was the date on that letter

that you received from Mr. -- Mr. Shiver in this case? Is
there -- is it dated?

A: Well, the -- the -— the postmark is March 2™ of 2011.

Q; Okay. So you wouldn't héve received that within the teh

day time period ﬁo file an appeal or post-trial motion?

A: No, apparently not.

Q: And as far as the intent -- the intent requirement to be
proved under ABIK, you said that was something you reviewed
with Mr. Shiver?

A: Yes, -in detail.

Q: Okay and did you have any doubt the State would likely be
able to prove that beyond a reasonable doubté

A I felt like the -- the defense of “I did not intend to
kill anybody” was probably not going to be very successful at
trial.

Q: Okay, but you had -— I believe your testimony was you had

explained that to him and he knew it was a triable issue?
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A: Oh, yeah.
'MR. CORNEY: That’s all the questions I'héve, Your Honor.
Thank you. |
THE COURT: Any redirect?
MR. SHAFFER: Your Honor, no further questions at this
time.
| THE COURT: Thank you. Thank you very much. Thank you,
Mr; McElveen.,
THE WITNESS: Thank you, Your ﬁonor.
(Whereﬁponr the witness leaves thé stand af 11:50 a.m.)
MR. CORNEY: Your Honor, may he be released from his
subpoena? |
THE COURT: Any,objections?
MR. SHAFFER: No, Your Honor.
THE COURT: All right, sir. You’'re released, Mr.
McElveen. Thank you for being with us.
THE WITNESS: Thank you.
THE COURT: All right. You may call your next witness.
MR. SHAFFER: Your Honor, the‘épplicant calls the .
applicant, Orlando Shiver.
THE COURT: All right. Come around and be sworn please.
THE CLERK: Do you swear or affirm the testimony you
shall give this Courﬁ will be the truth, the whole truth, and
nothing bup'the truth, so help you God? |

'THE APPLICANT: I d9.

19-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DIRECT EXAMINATION OF ORLANDO SHIVER BY MR. SHAFFER

59

THE CLERK: Please have a seat there, sir. State your

full name for the record and please spell your last name.
THE BAILIFF: Watch your step for me, please.
THE APELICANT: Orlando Shiver, S-H-I-V-E-R.
ORLANDO SHIVER, being first duly
sworn, testifies as follows:

DIRECT EXAMINATION -

BY MR. SHAFFER:

Q: All right, Mr. Shiver. Briefly tell us about your

interaction with -- well, where are you from first off?
A: I'm from Gaston, South Carolina, in Richland County.
Q: Have you lived in Gaston your whole life?

A: All my life.
Q: Okay. When is the first time you met Mr. McElveen?

A: - In 1995,

Q: Okay and when -- what were you doing whenever -- or what

was your interaction with him at that time?
A: I had some driving under suspensions and I -—- he -- I
hired him to get me out of them to keep me from doing time.

Q: Okay and the night of the incident that -- that is the

subject of you being in prison, what -- what was your -- where

were you living at at that time?

A} Well, at that time I had moved back in with my ex—wif% at

the time.

Q: Okay. So you moved back in with her?
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A: Yes.
Q: Okay and whose -- at whose request was that?

A:”  That was at her request.

| Q: Okay. Why did she request you tovmdve back in with her?

A:- . She had attempted suicide and she had her grandchild
liviné with her and she needed help.

Q: Okay and what were f_thW long had you been staying with
her up ' until the attack? |

A: Roughly about threé months.:

Q: Okay‘and what did you do fof her while you wére staying
there? | | |

A: Well, I took the grandbaby back and forth to the nursery
and give him his bath and feed him and she would mostly sleep
a lot and she just.wasn’t able to take care of him by herself.
Q: What was your roﬁantic involvement wifh her? Were you
romanticaliy‘involved?

A: Yes. |

Q: _Qkayz Were y’all trying to get back togethef?

A:. Yes.

Q:  Okay. The night of the incident, tell me about that?
Tell me what events had led up to it?

A: Well, this partidular.night she had originally had a
birthday on the Il“’moﬁtﬁ, the 17 day of 2009 and she -- I
was on the road driving truck, but she had some»family members

came over. Excuse me. And they left a lot of alcochol. there

-21-
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and then that particular night she started making drinks and I
was cooking and we were listening to music and then her
grandbaby was running around in the house just, you know,

doing his normal thing. And when I set down, I asked her a

-questionrand I said, well, Felicia, you know, we probably

won’t be able'to put our marriage back together. And then she
respondedito it and I said something else and then something
in the past came up and we got into an argument.

Q: Okay. Now, at this point tell us what -- you eventually
toid Mr. McElveen this; right? |

A: Yes.

Q: Okay. Tell us what you had told him about the -- that
night?

A: Basically, that’s what. He asked me how did it, you
know, got started and that’s how I told him that’s where it
started from. That’s how the criminal domestic violence got
started.

Q: Okay and then did you tell him about the actual physical
altercation?

A: Yes, I did.

Q: Okay and what did you tell him about that?

A: Well, I told him she -—- after we was arguing, she had
told me to get dut and then when she told me to get out, I
told him that I had -- I did hit her and then she slapped me

back and then we -- we started fighting.
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Q: Okay; Now, she had a gash in her head; is that correct?
Al Yes.

Q: -Okay. - How did that happen?

A: From my uﬁderstanding at that night, I didn’t knew she
héd a gash in her head. -

Q: Ok;y. |

A: . I was told later that she did. -

Q: Okay. At some poiﬂt there was an allegation about a.
dumbbell; is that correct?

A: That'’s cbrrect.

Q: Whét happened there? How -- how did she get hit with a

dumbbell?

{A: She didn’t get hit with the dumbbell.

Q: Okay.

A: We was fighting and-when,I was ——'she was scratching.
She had her fingernails clawing in my face and I was pulling
her hair trying to pull her away frém me-énd the baby usually
h;ve toys all over the floor so she tripped over samething on
the floor,aﬁd she fell back down by the bottom:of the
stairwell. She fell on her stomach and I fell on her back.
So the only thing I can say is her head hit .those dumbbells
because that’s where they'was always sitting at the bottom of
the stgircase.

Q: Okay.

A: But that night I didn’t knew she had a gash in her head
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gave her the phone.

and I don’t think she knew either until she got to the
hospital.

Q: Okay and at some point there'was also an allegation about
a screwdriver. Could you tell us about that and how that
happened?

A: Well, at that point'she wés on the phone with my aunt and
I was sitting on the couch across from her. She was sitting
at the bottom of the stairwell where she just turned around
and she sat dowﬁ and I was looking at the screwdriver on top
of the entertainment system and I told her -- I §aid tell them
that I got a screwdriver to your neck and that’s how that --
that’s how that came about, but I never had it in my hand and
I never held it to her neck. |

Q: © Okay and -- and she was on the phone with your aunt why?
A: I gave her the -— my aunt asked to speak to her and I

Q: Qkay.

A: And she was on the phone with her.

Q: Why -— why did you do that?

A: Well, my aunt asked me tb giﬁe Felicia the phone.

Q: Now, your wife in some degree was involved doing
something with Assisted Care. Can you describe that?

A: Well, she’s -- she used to work for Assisted Care.

Q: Okay. Was that prior to this incident?

A: Yes. She started in 2002.
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Q:  Okay and you -~ after you were arrested, how long did you
stéy in jail before you.hired M#. McElveen?
A: It had to be roughly a couple of weeks.
Q: Okay and you -- you hired Mr. McElveen and tell us about

your expectations of the case and what he was going to do for

you?
A: Well, when-I first -— when he first came to see me, he
told me -- he said, Orlando, I’1ll get you out of this one way

or the other.

Q: All right.

A: That’s.the first thing he said.

Q: Okay and what,weie you expecting or what did you think
that meant?

A: That -meant that the charges that they charged me with
would have been dropped and I would have initially just been
charged with criminal domestic violence of a high and
aggravated nature.

Q: Okay and were you planning on -—- would you have pled to
that? |

A: Yes, I would have.

Q: Okay. Did you -- did -- was that ever offered to you at
any point?

A: No.

Q: Okay. 1If it had been offered to you, you woulq have pled

to that?
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A: Yes.

Q: Okay. What was your -- how did you feel about pleading
to assault and battery witﬁ intent to kill?

A: I didn't wanted to. |

Q: Okay. You -- you didn’t want to?

A: No.

Q: Did you tell him that?

A: I told Mr. McElveen that, yes.

Q: When did you first tell him that?

A: Wheh we came up to court on the 2279, Throughout the

times, he came to see me probably about three times and he

never mentioned hothing about pleading guilty. I kept telling

him I wanted to go to trial with it because I knew I wasn’t
guilty of assault and battery with intent to kill.

Q: Okay and -- and you were —-- you weie saying you wanted to
go to trial?

A: I wanted to go to trial.

Q: How much time did he say you were facing if you went to

trial?

A: He said with the twoc counts of assault and battery with
intent to kill and the criminal domestic violence of a high

and aggravated nature, fifty years..

Q: Okay. Now, at -—- at some point you got pulled over to
Richland County De -- or the judicial center; correct?
A: Yes.

-26 -
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DIRECT EXAMINATION OF ORLANDO SHIVER BY MR, SHAFFER

Q: Okay. At the courthouse?

A: Yes.

Q: Were you aware that‘you were going to go to the
courthouse before you ~- you were transported?

A: | I knew I was, but I didn’t know I was coming to go to

trial or either to a pleé offer. I didn’t knew that.

Q: Okay and whenever'you‘got here, was Mr. McElveen here?
A Yes.
Q: What did he discuss with you that morning?

A: .He told me that they was going to drop'the charges on the
grandchild down to assaglt and battery éf a-high and
aggravated nature and the second count of criminal domestic
violence of avhigh and aggravated nature to my wife was going
to be to a CDV 2™ offense. He said I would have to -- I had
to plea to that and he said if not, they’re going to take you
to trial. They already had a jury and you’re gging to go to
trial and if you loée, you’ re going to'get fifty years.

Q: Okay and what did he tell-you about your chances of
winning or losing? | |

A: He -- -he said -- I said, well, I still want to go to
trial. He said, well, then I can’'t argﬁe your case. You've

got to take this plea.

Q: He said what?
A: I cannot argue your case.
Q: He said you can’t -- he cannot argue your case?
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DIRECT EXAMINATION OF ORLANDOQ SHIVER BY MR. SHAFFER

67

A: He said he can’t argue it.
Q: Okay and did he tell you why he couldn’t argue it?
A: Well, he kept mentioning about malice aforethought and

then he gave me that -- that -- he. gave me that and then said

Q: That’s ---

A: He told me to read it.

Q: . This one?
A: Yes.
Q: Okay.

A: About the two gentlemen that broke into the guy’s house.

Q: Is this what he gave you?

A: Yes, that’s what he gave me.

Q: Okay. What -- what does this say? What is it?

A: It is the State v. Kinard. It’s assault and battery with
intent to kill on Timothy Terreal Kinard. It’s where he -~ do

you want me to read the facts?

Q: No, no. What did he tell you about that case?

A: He compared that to my case.

Q: Okay and why -- why did he compare it to your case? What
-- what did he say that meant -- that case meant?

A: He said that that meant that that was malice aforethought

and that meant that if I was to go to trial that this -- my
case was the same as this one and I would lose. Everybody

knows ---
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DIRECT EXAMINATION OF- ORLANDO SHIVER BY MR. SHAFFER

Q: He said what was malice aforethought because of that §
| case?
N
A: ' What the -- what the gentle --:-the young man that was in

this other gentleman’s house struck him across the head with a
piece of iron.

Q: . All right. So he said that was malice aforethought?

A: Yeah.

Q: Okay. Did -- did he say that it was possible to win your
case? | |

A: No.

Q: And what were his exact words regarding your case and

whether or not you should go to trial?

A: He said he couldn’t argue it.
Q: He said‘hé could not argue your case?
A: He.could not argue my caseg

Q: Okay. Why did‘you decide to plead guilty?.
A: Mr. McElveen said he could not argue my case and ‘I was
facing fifty Years. So if he can’t argue my case and I go to

trial, then that mean I’m going to lose.

Q: Did you feel pressured to go to -- to plead?
A: Well, it -- it put me in a corner and -- and they was
going to -~ he said_they offer you twelve years on the plea,

but I didn’t want to plead to assault and battery with intent
to kill. But if he couidn’t argue my case and I was -- and

that mean he’1ll lose the trial, then that mean I’'1l1 be facing
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DIRECT EXAMINATION OF ORLANDO SHIVER BY MR. SHAFFER
fifty years. ' .

Q: Why didn’t you want to plead to éssault and battery with
intent to killé

A: Beéause I -- I shouldn’t have been charged with it.

Q: Why -- why shouldn’t you have been charged with that?

A: Because I didn’t intend to kill anyone.

Q: All right.

A: And I don’'t -- I don’t agree with the charges that they
changed it to, but those were not my initial charges.

Q: If you went to trial, what -- what would you have

testified toAabout the incident?

A: About the incident? I would -- I would have testified --

because they -- they solely based it upon me picking up a.

dumbbell and hitting her in the head and I didn’t do that.

1Q: Okay. You would have testified that you did not do that?

A: I did not do that.

Q: © Okay. If Mr. McElveen had not said he could not argue
your case, would you have gone to trial?

A: I would have went to trial.'

Q: Okay. Now, did he explain to you the difference between -
consecutive and concurrent sentences?

A: No, he did not.'

Q: Okay. How much time did you think you had whenever you
went to jail?

A: With the one year’s time served, I thought I had twenty-
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DIRECT EXAMINATION OF ORLANDO SHIVER BY MR. SHAFFER

eight years.

Q: Okay. ~What -- wheﬁ’s the last time you spoke to Mr.
McElveen?

A: I:called him the day I went back to the county that same
day ‘and that’é the last time I»spoke.to him.

Q: What did you tell him?

A: - Well, he -- I didn’t told him. He told me that he was

‘coming up the next week to see me because that Thursday I was

(e

going to SCDC and he never came up there. I never heard from
him sihce.

Q: Okay. Now, at any point did you speak tg any family
members about the case:after you had goften a;rested or after
you had gotten sentenced?

A: - Well, that same day after -—- after I talked to George, I
did told him Qhat~my ex-wife had said about-it. She would
have -- she didn’t wantedAme to get. but five years because.
after I done called home and talked to my Aunt May and she
told me that. |

Q: Okay and you told George that?

A: Yeah. I called him after I talked to her.

Q: Why were.you telling him that?

A: Well, it just seeméd'obvious that in the court she said
she wahtéd me to get every bit of twenty years and then she.
turned around and said after that she didn’t wanted me to do

but five.

31-




AN /

10

11

12

13

14
15

16

17

18
19
20
21
22
23

24

25

CROSS EXAMINATION OF ORLANDO SHIVER BY MR. CORNEY

Q: Okay. Do you think he could have helped you by telling

him that?

A: I thought he could have.

Q: Okay. Did he do anything?
A:° No, he didn’t.
Q: Did he say anything about that?
A: He -- he -- he didn’t say anything. He just told me,
Orlando, I'1ll come up and see you next week and I never heard
from him.
Q: Okay.
MR. SHAFFER: The Court’s indulgence.
.THE COURT: Yes, sir.
MR. SHAFFER: No further questions, Your Honor..
THE COURT: - Thank you. Mr. Attorney General?
" MR. CORNEY: Thank you, Your Honor.

CROSS EXAMINATION

BY MR. CORNEY:
Q: Mr. Shiver; the night this incident was going on, you

told the victim that you were going to kill her; didn’t you?

A: I told my aunt that when I was on the phone.

Q: That you were going to kill the wvictim in this case?
A: Yes.

Q: And you said that this hitting her in the head with a

dumbbell, that never happened throughout that night?

A: I didn’t never hit her with the dumbbell, no.

-
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CROSSEXAMINATION OF ORLANDO SHIVER BY MR. CORNEY

Q: Okay and you said you never held a screwdriver to her
neck?

A: Not -— no. I said I told her to tell them that, but I
ﬁéver held it to her neck.

Q: Okay, but you’re here today to testify that that never
happened throughout the entire night? | |

A:  No.

Q: Okay, but didn’t you agree or say at the plea hearing
that there were big chunks of that night you can’t even
remember?

A: Did I say what?

Q: At the.plea hearing, didn’t you tell Judge Newman that
there were big chunks of that night you couldn’t remember
anything from?

A: Not big chunks. There were just certain things that was

being said. That’s what I meant.

]Q: Okay. AYou have a prigr ¢riminal record; don’t you,  -Mr.
Shiver?
A: | Yes.
Q: Okay and one of those charges is acﬁually a criminal

domestici&iolence charge against the Same victim from 20027?

AE - Yes..

Q: = Okay and at the plea hearing at the end, the vic;im stood
up qnd on the recqrd asked the judge to_give you the full

twenty years saying you should serve évery day of that;
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CROSS EXAMINATION OF ORLANDO SHIVER BY MR. CORNEY
correct?’ o '

A: Yes, she did.

Q: Okay and I think you said a minute ago on direct
examination that you didn’t want to enter this plea; you
wanted to go to trial?

A: Yes.

Q: Okay and when you stood there before the judge,that day,
the first thing he did was review the plea negotiations with
you, what you’d be pleading guilﬁy to, and the time that the
State was asking for or thé'—— or the sentences you could
receive énd what the State was negotiating, and you said you
wanted to enter the plea under those terms; cQtrect?

A: Mm-hmm.

Q: And you didn’t speak ﬁp any time and say you didn’t want
to do that?

A: I didn’t say that at the.time.

Q: Okay.

MR. CORNEY: That’s all the guestions I have, Your Honor.

THE COURT: Redirect?
MR. SHAFFER: Yes, Your Honor.

REDIRECT EXAMINATION

'BY MR. SHAFFER:

Q: Why didn’t you say at the time that there was -- why
didn’t you say -- you didn’t speak up?

A:- Because I already spoke to Mr. McElveen and he had done

73

_34-



74

10
11
12
13
14

15

16

17

18

19

20

21
22

23

24

25

REDIRECT EXAMINATION OF ORLANDO SHIVER BY MR. SHAFFER

explained to me if I go to trial, he could not argue my case

and I was going to lose it and I would have been facing fifty
years.. |

Q: Okay and if he had not said that, would you have spoken

up? |

A: Yes.

Q: What -— what would you have told ﬁhe'judge?

A: That I wanted fo go to trial.

Q: Okay. Did the judge ever ask you if you had any

complaints against -- against Mr. McElveen?

A:  No.

Q:. Qid he ever ask you if you were satisfied?

A: ‘No.

Q: Okay. Wefe you satisfied with him at that point?

A: At that point, I wasn’t satisfied, but that’s -- that’s

-— that’s what he was offering mé at the time.-

Q: Okay. Why weren’t you satisfied with him?

A: Because it’s just assault and battery with intent to kill
it just -- I wasn’t satisfied with the charges.

Q: Okay and would you have gone‘to trial_if Mr. -- if Mr.

McElveen had told you that he could argue your case, but you

‘|might lose and you would probably lose, would you have still

gone to trial?

[

A: I would have went to trial.

Q: Okay. Even if he told you ‘you would likely lose?
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RECROSS EXAMINATION OF ORLANDO SHIVER BY MR. CORNEY

A: If he -- if he had tell me he would have argued my case
and he had investigated it like I asked him, done things I
asked him to do, if he said he would have argued it, I would
have went to trial.
Q: Okay.

MR. SHAFFER: No further questions.

MR. CORNEY: Just two questions very quickly, Your Honor.

RECROSS EXAMINATION
BY MR. CORNEY:
Q: After the plea hearing, Mr. McElveen told the Court that
he had reviewed the law with you and how malice aforethought
relates to proving this criﬁe; correct?
A: Mm—hmm.
Q: Okay and after that at some point in time I believe
towards the end after Mr. McElveen said that, you had the
opportunity to speak to the Court as well; right?

A: After he said it?

Q: Mm-hmm.

A: I spoke first and I -wasn’t allowed to say anything else.
Q: Okay. On page 22 of the transcript.I think is where Mr.
McElveen talks about that he had reviewed mélice aforethought
with you and the law as it kind of related to that and I think
on page 25 is where’you addressed the Court saying you were
sorry and apologized, but you never mentioned during your

little colloquy that ---
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RECROSS EXAMINATION OF ORLANDO SHIVER BY .MR. CORNEY

A:

Q:

A

That’s what he ---
--— Mr. McElveen wasn’t telling the truth; did you?

No. That’s what he wanted me to say, but after that

point I said everything he asked me to say.

O:

this

step

Okay. Mr. McElveen wasn’t going to prison at the end of .

plea; was he?

No.

Okay. It was -- it.was you on the line, yoﬁr plea, your
sentence.after the plea was éntered?

Yes.

Okay.

MR. CORNEY:; That’s all the gquestions I have, Your Honor.

THE COURT: Thank you. Thank you very much. You may

down.

(Whereupon, the applicant leaves the stand at 12:11 p.m.)
MR. SHAFFER: Your Honor, we have one brief witness.

THE COURT: You may call your next witness.

MR. SHAFFER: Yes, sir. Ms. May Lloyd.

THE COURT: éome around, please, and be sworn.

THE BAILIFF: Please place your left hand on the Bible

and raiée‘your right hand and face the judge for me, please.

THE CLERK: Do ydu swear or affirm the testimony you

shall give this Court to be the truth, the whole truth, and

nothing but the truth, so help you God?

THE WITNESS: Yes.

-37-
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DIRECT EXAMINATION OF MAY LLOYD BY MR. SHAFFER

THE CLERK: Please have a seat there, ma’am, and state
your full name for the record. Please spell your last néme.

THE WITNESS: Okay.

THE BAILIFF: Watch your step for me there.

THE WITNESS: Okay. My name is May Francis Shiver Lloyd.
Lloyd is L-L-0O-Y-D.

MAY FRANCIS SHIVER LLOYD, being first

duly. sworn, testifies as follows:

DIRECT EXAMINATION

BY MR. SHAFFER:

Q: Hi, Ms. Lloyd.

A:  Hi.

Q: ‘Could you tell us a little bit about fourSelf? Where are
you from?

A: From Gasﬁon, South Carolina.

Q: Okay. How old are you?

A: Sixty-seven.
Q: Okay and how are you related? How are you related to Mr.
Shiver?

A That’s my nephew.

Q: Okay ahd he -- and how long -- have you known him since
birth?

A: Oh, yeah.

Q: Okay.

A:  Mm-hmm.
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DIRECT EXAMINATION OF MAY LLOYD BY MR. SHAFFER

1Q: Are you involved in his life?.

A: Yes.

Q: At what point did you gét in -- gét involved in his life?
'A: The only time I wasn’t involved in his life was whenlye

was traveling in the military.

Q: Okay.

A: Ana thét was about twenty years andi then after that we
was back home and back with him.

Q: Okay and were you involved whenever he was incarcerated

at the county waiting on trial?

A:  Yes.

Q: Okay and-have you spoken to‘Mr. McEiveen aboﬁt this case?
A:: Yes.

Q: Did he -- did you have permission to speak to him or did
he -- he speak'freely to you about thé case?

A: Well, I basically ——”whenvhe called his father and told
him to tell me he wanted to see me and I went to his office
and when I got .to his office, that’s when I found but they was
having the heafing. I didn’t‘know they was having the hearing
because the —-- the state attorney and the solicitor and oﬁe
more came to my house and they say we’re going to let you know
ébout'three days before the hearing and’nobody never say
nothing after that no moie._

0: Qkay. When -- when did you fiﬁd out about the hearing?

A: When I went to Mr. McElveen’s office the.day of his hear

39-
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79

-- his trial, the day of it, and Mr. McElveen stated he just
really couldn’t argue the case.

Q: Okay and then -- and when you ~-- you were -- you were the

aunt that was on the phone; correct?

A: Yes.

Q: During the argument?

A: Yes.

Q: Okay. So you knew about this situation?

A: Yes.

Q: And did you keep in contact with the victim?
A: Yes.

Q: * Okay. How frequently did you contact her after the
alleged attack?
A: Well, she would call me and matter of fact, the day he --
his trial was, she called me that day.
Q: Okay.
A: Mm-hmm.
Q: What did she tell you that day?
A: She told me that she would have been -- that they ---

MR. CORNEY: Your Honor, I would object to hearsay on
anything that the victim said to her on the éhone.

MR. SHAFFER:' Your Honor, it’s not offered for the truth
of the matter asserted. 1It’s juét what she’s passiﬁg on to --
to Mr. McElveen.

MR. CORNEY: Your Honor, I have no objection to it if

- 40 -
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DIRECT EXAMINATION OF MAY LLOYD BY MR. SHAFFER

it’s offered to show whether or not counsel relied on that
information in his decisions to go forward or notijut part of
what she’s saying is being offered for.the truth of the matter
asserted and I think that’s exactly what it is to préve this
is the information that Mr. McElveen relied upon. It was true
and it wasggiven to him and he relied upon that. So I would
still object to it, Your Honor.

MR. SHAFFER: Your Honor?

THE COURT: 'Yes, sir?

MR. SHAFFER: Your Honor, the declarant in th;s situation
is the alleged victim. .She spoke to -~ to Ms: Lloyd. I'm
just asking,~you know, what information she passedvon to Mr.
McElveen essentially.

THE COURT: - You can say what she said to Mr. McElveen.

MR. SHAFFER: Thank you.

.THE COﬁRT: Excuse me. Ms. Lloyd can say what she, Ms.
Lloyd, said to Mr. McElveen. |

MR. SHAFFER: Thank you, Your Honor.
Q: Now,'Ms,'Lloyd, you -- this conversation that we were

just discussing =---

Az Mm~-hmm.
Q: --- when did it take place?
A: The day aft -- the same day of the trial.

Q: The same day of the trial?

A Mm—hmm, mm~-hmrm.
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81

Q: And after that conversation, did you have a chance to
speak with Mr. McElveen?
A: Yes.
Q: When did you speak to him?
A: | I think Mr. McElveen called me the same afternoon.
Q: Okay.
A: Mm-hmm, because he called me for to pick up his stuff
from Richland County.
Q: Okay and did -- what did you tell him about the
conversétion you previously had?
A: I told him that Felicia had called me and she told me she
said she would have been satisfied if ﬁhey had to give him
five years and I asked her why she went in court and painted a
picture of him as being a monster. She said because the ---
MR. CORNEY: Your Honor, same objection.
A: ———4attorney and ---
MR. SHAFFER: Your Honor ---
MR. CORNEY: I'm fine with her testifying as to what she
understood from that conversation, but word for word quoting
what she says would still be the same, Your Honor.

MR. SHAFFER: Your Honor, what -- what did -- I'm asking

Qr The actual question I asked was what did you tell Mr.

{McElveen, which I think you were answering, but can you tell

me what you were -- what you told Mr. McElveen?

47 -



O

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT EXAMINATION OF MAY LLOYD BY MR. SHAFFER | '
A: He -—- .

THE COURT: I sustain the objection as to her

.| conversation with the victim in the matter about why she went

into court and said twenty years. You can call the victim for

‘1that.

MR. SHAFFER: Thank you, Your Honor.

Q: What did you .tell Mr. McElveen-?
A: That she said she would ---

, MR..CORNEY: Your Honor, it’s still hearéay and I ﬁust
propose fhe same objection. I’m not trying to be difficult.
It’s the same thing.

THE COURT: She may be séyiné the five years again. I
don’t know. |

MR. CORNEY: Yes, sir, Your Honor. I just ---

THE COURT: Mr. McElveen brought up that the lighter
senténée was a continuing theme throughout the course of his
representation also. I doh’t know what she’s going to say.

| MR. CORNEY: Yes, sir, Your Honor, and I AOn’t mean to --
to belabor the point, but ---

_MR. SHAFFER: If I may?

. THE COURT: Yes, sir.

MR. SHAFFER: I'm not asking to prove what she said or
what she didn’t éay. I'm just aéking her to.relay whatAshe -—

what Ms. Lloyd told Mr. McElveen about the conversation she

had with
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83

THE COURT: I have ruled ---

MR. SHAFFER: I apologize.

THE COURT: --- that she can say the five years. If you
want to prove anything further, call the victim.

MR. SHAFFER: Okay. Thank you, Your Honor.

THE COURT: That’s my ruling. Thank you.
Q: Now, you -- now, you told him five years?
A: Right,‘mm—hmm.
Q: That -- and you told him that that information came frém
the victim?
A: Right and he asked me for her phone number and said he
was going to call her ---
Q: Okay.
A: --- to see whether she would tell him the same thing.

Q: Okay and you gave him her phone number?

A: Yes. I gave him her phone number several times.
Q: Did you speak to Mr. McElveen again?
A: No.

Q: Okay. That’s the last time you spoke to him?
A: Just whenever he called-and I gave him that phone number
and he said he would have to talk to her and she agreed. I
told him she agreed to talk to him. |
Q:b Okay.

MR. SHAFFER: No further questions, Your Honor.

THE COURT: Thank you. Thank you very much. All right,
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CROSS EXAMINATION OF MAY LLOYD BY MR. CORNEY

Mr. Attorney General?
MR. CORNEY: Yes, sir, Your Honor.

 .CROSS EXAMINATION

BY MR. CORNEY:
Q: Ms. Lloyd, yOu weren’t in that actual house the night of

this attack; were you?'

1A No. I was at my house.

Q: Okay. So you were on the phone-that night with -- with
the defendant the night it happened? Or'the applicént?

A: Oh, Sopeeda [phonetic] called me.

Q: Okay. So the only way that you would ﬁave any knowledge.
of what was going on is what.you heard over the phpﬁe?

A: Right.

Q: What each person said on'thé phone that night?

A:  Mu-hmm. | o o

Q: Okay. Were you at the plea hearing the day that Mr.

Shiver entered his plea?

A: Yes.
Q: Okay and do you remember thé investigator saying it was
| the worst beating he’d seen in thirty -- in his thirty-two

years of law enforcement?

A: Not at court I didn’t hear him say that.

"1Q: You don’'t remember him saying that at the plea hearing?

A No.

MR. CORNEY: That’s all the questions I have, Your Honor.
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Thank you.

THE COURT: Redirect?

MR. SHAFFER: None, Your Honor.

THE COURT: Thank you. Thank you very much, Ms. Lloyd.

THE WITNESS: Thank you.

THE COURT: You may step down.

THE BAILIFF: -Watch your step for me, please.

(Whereupon, the witness leaves the stand at 12;19 p.m.)

THE COURT: All right. You may call your next witness.

MR. SHAFFER: Your Honor, that -- that’s the -- that
concludes the applicant’s case.

THE COURT: All right. .Thank you. Thank you very much.
Mr. Attorney General, you may call your first witness.

MR. CORNEY: ©No witnesses on behalf of. the State, Your
Honor. Thaﬁk you.

THE COURT: All right. 1I’1ll be glaq to hear from you on
behalf of the applicant.

MR. SHAFFER: Your Honor, part -- part of what we’re
alleging here is ineffeétive assistance of counsel for failure
to essentially request a reconsideration of the sentence. 1
believe that Mr. McElveen got the information that the victim
no longer wanted to get =-- have him sere twehty years and
that at least puts a reasonable possibility that if he had
moved to reconsider it, the judge would have reduced the

sentence. I believe that his duty extends to that point of
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all the post-trial motions and that he was ineffective for
failing to do that.

We also, of course, are alleging that the guilty plea was

actually involuntary. It was made involuntarily. Mr. Shiver

testified that he felt chrced by the fact that Mr. McElveen
told him that he could not argue hié case and that that
essentially was why he pled guilty because-he was afraid of
the fifty years that he would have gotten if he went to trial
with an attorney that could not argue his case and fhat is .
essentially ouf argument,- Your Honor.

THE COURT: All right. So first is on the issue of he
should have filed a motion to reconsider based on Ms. Lloyd‘
advising him of what the victim had toid her she would be
satisfied with the five years? |

MR. SHAFFER: Yes, Your Honor.

THE COURT: And the second argument ié the guilty plea he
felt was in&oluntary or coerced because of Mr. McElveen
advising him thaﬁ he could not -argue his case?

MR. SHAFFER: That’s correct, Your,Honor.

THE COURT: All right. Thank you. Thank you very much.
Mr. Attorney.General?

MR. CORNEY: Yes, sir, Your Honor. I believe Mr.
McElveen’s testimony was that he had called and spoke with the
victim ahg asked her to please_request the minimum at the plea

hearing on his behalf -- on Mr. Shiver’s behalf and the victim
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had told him she couldn’t go along with the minimum and Qanted
Mr. Shiver to do the maximum every day of that sentence.
That’s what she said at the plea hearing.

THE COURT: The minimum would have been twelve on the
plea offered?

MR. CORNEY: Yes, sir, Youf Honor.. I think the
negotiation was for twelve to twenty years. ‘He got eighteen.
The State requested the maximum. The victim requested the
maximum. He got eighteen years.

Mr. -- Mr. McElveen also testifiéd that this letter that
was allegedly sent to him saying that he wasn’t -- Mr. Shiver
wasn’t satisfied with- the senteﬁce, he didn’t receive until
outside of‘the time -- the ten day time period to file a post-
trial motion br an appeal on his behalf. There’s no way he
could have known that he wanted to appeal that at that point
in time, Your Honor. |

As far as going to trial, I think that Mr. McElveen'’s
testimony kind of speaks for itself. He informed him of the
intent that}s required that the State had to prove beyond a
reasonable doubt. Hé told him it was a triable issue. Mr.
Shiver decided he wanted to plead guilty. He pled guilty.

The transcript I would urge the Court to read, obviously,
and look at it and see the testimony that’s in there where law
enforcement says this is the -- the investigating officer says

it’s the worst beating he’s seen in his thirty-two years of
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law enforcement and the State’s allegation is he essentially
hit the victim in the head with a ten-pound barbell, you know,
cutting her skull wide open.

Heinous,. heinous facts. Mr. McElveen did the best he

|could. He let Mr. Shiver know it was a triable issue and Mr.

Shiver decided to plead guilty to a negotiated sentence where
he kneﬁ,he.was going to get between twelve aﬂd twenty years.
He .didn’t even get the maximum after the State and the victim
both requesting it on the State’s behalf.

He admitted guiit at the plea hearing, Your Honor, on
page 5, lines 19 and 20; ~He-admitted his guilt to it, to all
of it except'where he entered the Alford plea, and I believe
that as far4as the —- the'involuntary guilty plea, I think the
record speaks for itself beyond that.

He. stood before the Court and said he Qanted the
negotiated plea and went through all the steps, said it was
his decision. He. understood the maximum and minimum
sentences. He -- you know, they went through the recitation

of the facts, talked about his constitutional rights. He said

|he wanted to waive them and he pied guilty to this negotiated

sentence and got the benefit of the bargain for a lesser
included chargeé and the State would ask that you please
dismiss the application.

THE COURT:  Anything in brief response?

MR. SHAFFER: Yes, Your Honor. I -- I feel the need to
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correct a couple issues. I don’t believe that some of the
Attorney General’s argument was supported by the record. I
don’t believe that McElveen -—- Mr. McEiveen ever testified
that it was a triable issue. The letter also is not our --
our -- in fact, I think he said that he -- he thought he would
lose. I don’t think he ever specifically said this is a

triable issue or that he told him that.

I believe that the letter is not necessarily -- was not
introduced for the purposes of showing that we -— or was not
introduced to show that -- that he could have made a post-

trial motion. We’re relying on the fact that he.spoke to both
the client and his aunt the day after the plea or the day of
the plea to say that -—- to say that he could have at that
point made it. That’s certainly within the'ten days.

The time that Mr. McElveen stated hé spoke to fhe victim
and the only time he said he spoke to the victim, he said that
he did not speak to him —-- speak to the victim again after.

It was approximately one month before he had pled guilty. It
was not during that ten'day period or afterx the -— after the
sentencing or anything else.

~I believe that’sjthe only thing I caught in there, but
I'd like to correét it, Your Honor.

THE COURT: Thank you. Thaﬁk you very much.

MR. CORNEY: Your Honor, if I may? Just I know the

record will speak for itself, but I -- in my notes, I
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specifically asked. Mr. McElveen do you think the State would
have any problem proving the intent portiop of the -— of the
statute beyond a reasonable doubt and he said I didn’t. I
said did you discuss that with him and he said I discussed it
withvhim. He knew it was a triable issue and that’s exactly
quoted in my notes and I'm not saying that I am é-court
reporter, but the record will speak ﬁor itself in that regard.
But I wasn’t meaning to misrepresent to the Court. That’s
exactly what I had in my notes;

THE COURT:‘ All rightl Concurrent and consecutive?

MR. CORNEY: Yes, sir. Yes, sir. I don’t -—- I don’t say
that I make'a transcript of mynnotes,lbut Fhat’s exactly what
I quoted in my notes and the record will speak for itself in
that regard. But I think his exact words were he knew that
was a triaéle issue. | “

MR. SHAFFER: I apologize, Your Honor. That -- that is

the way the record shows it. I don’t remember that exchange.

THE COURT: All right. Proposed_o;ders in fifteen days,
e-mail. |

Mﬁ. CORNEY: Thatlwéuld be perfect, Your Honor. Thank'
you. | |

THE COURT: Thank you. Thank you very much. Good luck
to you, Mr. Shiver.

THE APPLICANT: Thank you.

THE COURT: Thank you very much, Mr. Shaffer.
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MR.  SHAFFER: Thank you, Your Honor.

(Whereupon, the proceedings end at 12:26 p.m.)

—=—=- END REQUESTED TRANSCRIPT ---
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- STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT |~
. , ) w2 D
Orlando Shiver, #344878, ) WI-CP40-0273%0 5 &, E
Applicant, ) o4 T, T
. ) - _ - tom ¥ fé‘) 2
v. ). ORDER OF DISMISSAL @£ % —~ ¢
: ) R N ez e A
State of South Carolina, )y N c?c P =
_ : > 5
Respondent. ) ™
3 o
PROCEDURAL HISTORY

This matter comes before the Cour’ﬁ by way of an Application for Post-Conviction Relief
filed April 13, 2011. An evidentiary hearin:g iﬁ‘to the matter was convened on Friday, August 1?,
2012, at the Richland County Courthouse. ‘The Applic:a.nt was present at the hearing with
counsel, Tristan Shaffer, Esquire. The ResPondent was re;;resented by Ropert D. Corney of the
South Carolina Attorney General's Ofﬁce; | |

At the hearing, Applicant testified on his own .behalf.. Also te.stifying was Ai)plicant’s
priot plea coungel, George McElveen (f‘coﬁnsel”), and‘ Applica.nt’s aunt, Mae Lioyd. This Court
also had before it a copy of the transcript of the procgedihgs against Abpli_cani, the records of the
Richland County Clerk of Court, and Applicant's records from the South Carolina Deﬁart’men! of
Corrections. '

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Richland County
Clerk of Court. Applicant was true bill indicted at the July 2010 term of the Richland Couniy
Grand Jury for Criminal Domestic Violence of a Higﬂ and Aggravated Nature and two (2) counts
of Assault and Battery with Intent to K111 (201()—GS;40—2138, 2139, 2140). George McElveen, .

SHIVER Orlando, 4344878 - Order of Dismissal (2011-CP-40-02739)
Page 1 0f 10 '
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Esquire, represented Applicant on the charges. On Fe“bruary 22, 2011, Applicant appeared before

The Honorable Clifton Newman, where he pled guilty to one count of ABW!K as indicted and
one count of the lesser in_cluded‘ Criminal Domestic Violence - Second; as well as entered a plea

pursuant to North Carolina v. Alford to the lesser included offense of Assault and Baitery of a

High and Aggravated Nature. The plea was entered for a negotiated "aggregate term of
imprisonment between twelve (12) and twenty (20) years. Judge -Newman accepted the
~ negotiations and sentenced Applicant to eighteen (18) years imprisonment for the ABWIK, ten
(10) yea_;s imbrisonment for ABHAN and one (1) year imprisonment for CbV — Second, with all
sentences rur_\r;ing concurrently. Applicant did not appeal his plea or sentences.

In his current Ap;;lication, the Applicant alleged he is being he.ld in custody unlawfully
for the following .reaso:ns:

9. Stats concisely the grounds on which you base your ellegation tast you are being held in custody unl_aw!ull);:
() INESRECTIVE ASSISTANCE O% COUNSEL

b L] ]
() ITNNOLONTARYLY GUILYY BLEA

10. State concisely and in the same order the facts which support each of the grounds set out in (9): -

D

@ I COONAEL T ERTLED TO ORSECY YO MY GRARGES. INSIEAL USED AREMURSR, DEYBY |

®) 1 WUTSE'S GRANDSON LoAS NEVER A PARY OF THIS CRIME (RaRomN RAZELD

(@ DORIOENESTCTIVELESS oF COUNEEL T TELY SURY TRIAL WAS NOT AN GPTION
FORLING ME 1O PLEA GUILTY

10(&) THE ONE COUMT 0F PBWTK AGATAST Ty WISES GRAVDSON LWAS DRoPYEY
T Yo ¢y -aNt AD T WAVE NEVER BEEA) ConIIONED oF OOV 1M osmsr
CARSEEN RAZEL WAS NEVER A PARS OF THTS ACT, IX CaxnBiL HADTO
EVESTICATE THEN KE OULD PAVE TLunld oTY All OF THESETHINGS
™ LIKES SIRREMENT CHANGETVWHEN Y CRARGES CRANGED , T WAS
ORYGPUALY CUARCE WITH BN 4% OFCENCE T NiveR R ™Y WICE with

ATSRADY weAPoN @ REN WE TELL AT TRE BotSon o€ THE STASRS, HER BEAD
FIX (LAaUDED) v THE BARRYLL

SHIVER.Orlando, #344878 ~ Order of Dismissal (2011 1-CP-40-02739)
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has‘ had the opportunity to review.the recgrd in its entirety and has heard the
argvuments presented by both pariies at the evidentiary hearing. Set forth below are the relevant
findinés of facts and cohclusions of law as required pursuant to S.C. Code Anﬁ. §17-27-80
(1985). |

In a post-conviction relief actibﬁ, the Applicant has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged.as a ground for reiiéf, thé Applicant must
prove thét "counsel's conduct 5o undermined the proper functioning of the adve(sarial pr'ocess

that the trial cannot be relied upon as having prodﬁced a jﬁst result.”” Strickland v.-Washington,

466 U.S. 668, 104 S.Cr 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
S.lé.Zd 813 (1985). .

Ther proper measure of perforr'ﬁance is whether the at.tqbrﬁey providedl repres.entation
within the range of competence required in criminal cases. 'Courts'.presume 'that' counsel
rendered adequeiti: §ssistance ar;d made“all significant decisions in the exercise of rez;éonable,
professional judgment. Butler, 286 S.C. 441, 334'STE.2d 813_(1985j. The Applicant must
overcome this pre%umption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989). |

Courts use a two—proqged test in: evaluafiﬁgéllegations of ineffective assistance of
counsel. First, the Applicant must prove that counsel's performance was déficient. Under this
pfrong, attorney perforrhancc is measurgd by its- "réasonableness undevr professional norms."
Cherry, 300 SC ;n 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Apblicant such that "there is a reasonable bfobability that,

SHIVER Orlaado, #144878 - Order of Dismissal (2011-CP-40-02739)
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but for counsel’s unprofessional errors, the result of the proceeding wouid have been different." .

" Cherry, 300 5.C. at 117-18, 386 S.E.2d at 625.
Ineffective Assistance of Counsel
Applicant alleges com;nsel was ineffective for failing to file a. post-plea motion for
reconsideration of the sentence, as well as alleges his guilty plea was entered involuntarily as a
res.ult of counsel’s unwillingness to go to trial to challenge the required elements of the Assault
and Battery with Intent to Kill (“"ABWIK") charges.
Applicant testified he met counsel %n 1995 when counsel represbented him on unrelated

matters.‘Regarding the incident from which the current charges stem, Applicant stated he had

moved back in with his éx-wife roughly three (3) months earlier after she asked him to do so. He .

stated her grandchild was living with them at the time as well. On the night of the incident,
Applicant said, he was cooking for his ex-wife’s birthday at which time they got into an
argument. When his ex-wife asked him tlo leave the house, Applicant teskiﬁed he slapped her,
from which a fight ensued. He went on to say he didn’t realize she got a “gash™ in her head until
later on that night and he never hit her. with a dumbbell as the solicitor stated at the plea hearing.
" Rather, Applicant said, during the fight the two fell down the stairs and landed on the weight at
the bottom of them where his ex-wife hit her head against the dumbbell. Applicant also alleged

he never held a screwdriver against his ex-wife’s neck as stated at the plea hearing, but did 1ell

his ex-wife to lell his Aunt Mae, who was on the phone at the time, that Applicant had a

screwdriver to her neck.

Applicant testified he believed all of the charges against him except the CDV were being
dropped at the plea and, had that been the case, he would have been happy pleading. He alleged
counsel told Applicant he would get Applicant oﬁt of the charges “one way or anéther”.

SHIVER Orlando, #344878 - Order of Dismissal (201.1-CP-40-02739)
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Applicant stated he told counsel he did not want to plead guilty to the charges, but counsel kept

saying he couldn’t ér’gue Applicant’s case. He said‘ counsel -kept mentio~ning “malice

aforethought” and printed a copy of the Kinard v. Stembz1 case for Appl‘icant’s review in that

regard. Applicant said he didn’t feel he should have been charged with ABWIK because he never

intended to kill anyone and never hit his ex-wife with the dmebell. Applicant also stated that
after his plea, he told counsel he had learned from his Ai;nt Mae that his ex-wife did not want

him to receive any more than ﬁvé-(S) years in prison, but counsel nevér' followed up on that

information to get his e;(-wife to tell the Court that at his plea.

On cross-examination, Applicant conceded he had a prior CDV charge‘against’his ex-

‘wife from 2002 which iwoulq have been very’ damaging‘had the State found a way to. get it

introduced at trial. He also conceded he had told the plea judge at his pléa hearing he couldn’t
rc'mcmbcr big portions of the incident, but said he was still sure he Hadn’_t.hit his ex-wife with the
dumbbell or held a screwdriver to her neck at any point during the incident.

Also testifying was Applicant’s aunt, Mae Lloyd (*Lloyd™). Lioyd testified she has been
very invoived in Applicént’s life since he was young and had the chance to talk with counsel
about Applicant’s case prior to the plea hearing. She also noted she was the aunt on the phone’
with Applicant at the time the incident occurred. She went on to say that on the day of

Applicant’s plea hearing, she received a call from Applicant’s ex-wife who relayed that she -

““would be okay” with Applicant receiving only a five (5) year prison sentence. Lloyd said she

called counsel and let him know that information, as well as gave counsel the ex-wife’s phone

. number to call her. Lloyd said she never talked with counsel after that time. On cross-

examination, Lloyd conceded that she was not at the house on the night of the incident and only

knew what she heard over the phone during the altercation.

1

State v. Kinard, 373 S.C. 500, 646 S.E.2d 168 (Ct. App.2007).
SHIVER Orlandoz #344878 - Order of Dismissal (2011-CP-40-02739)
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Counsel testified he had known Applicant for a long fime before this partibula'r incident

happened as he had represented Applicant on non-criminal legal matters previously. He went on

o say that after being retained by Applicant, he met with Applicant to review the charges,‘

indictments, potential sentences, discovery materials and facts of the case. Counsel stated
Applicant knew from the beginning he was going to jail for a while, so he told counsel he didn’t
want to file for rcle.ase on bond. Counsel' testified he and Applicant discussed the Optioﬁs of
going to trial versus entering a plea, and Applicant was well aware of his ability to challenge the
charges at trial, He went on to say the sol{citor wés going to rcqueét a substantial amount of time

on the charges and Applicant was facing roughly sixty (60) years imprisonment at 85% time on

the charges, both of which he discussed with Ap])licént.

Counsel noted his trial strategy was going to be based on Applicant’s cqntinubusA

assertion that he never intended to kill anyone, which was a portion of the law counsel reviewed
in depth with Applicant during their meetings. He also said he reviewed the ““intent™ rcquircmcnt

of the ABWIK charge with“Applicam and said he discussed \{/ith Applicant that he didn’t believe

il was a very strong argument since the jury could infer general intent from the evidence, plus

Applicant had explicitly told the victim he would kill her during the assault which the victim was

prepared to testify to. Counsel plainly stated Applicant “knew he could challenge” the elements -

of the crimes at trial if he wanted to, "b.ut ultimately made the voluntary decision to enter a plea
under an advantageous negotiated sentencing r"angé extended by the solicitor. éounsel testified
he never estimated a parficulér' amount of time Applicant shouid expect to receive,-and that he
did explain concurrent versus consecutive sentencing to Applicant.

Counsel said he recalled Teceiving a letter from Applicar\t well after the plea in which

Applicant stated his ex-wife said she would be happy with him having received only five (5)

SHIVER Orlando, #344878 — Order of Dismissal (2011-CP-40-02739)
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years in prison. Counsel stated he had talked to Applicanfs ex-Wife pn‘or‘to plea in an attempt to
get her to request the minimum sentence for Applicant at the plea,>butrshe .was adamant she
would not “go along with the minimum” and wanted Applicant “to dovévery day of the
maximum sentence”, which she requested on the record at the plea hearing. Counsel finished by
noting he received the post-plea letter from Applicant well _outsi@le of the ten days to file an
appeal or post-trial motion, and stated he didn’t think the state wquld have'any problem proving
the “intent” element of ABWIK at trial..

After a thorough review of the vrecord.before this Court and the testimony pre;sented at the
hearing?' this Court finds counsel was not ineffective i'n his representation. This Court ﬂndg

counsel’s testimony to be credible, while conversely finding Applicant’s testimony to not be

credible. First, Applicant has failed to establish how boungel’s performance was objectively

unreasonable based on prevailing professional norms. Counsel reviewed the charges, poteritial

senterices, Applicant’s constitutional rights, the facts leading to the charges, and the contents of

the discovery file with Applicant well in advanc;ed of the pleato énsure Applicant w%as aware of
all relevant issues pertaining to his case.. Counsel credibly testified he reviewed the ei‘e_menis of
eac}x of the crimes with Applicaht,‘ making sure to specifically note his.explanatidn of the
“intent” element of ABWIK, and Applidant was fully aware of his ability to challenge those

elements _at trial. While Applicant’s story of how the night unfolded may lend itself to more

plausible defenses in hindsight, counsel spok{e‘with the victim and was awatre of her intention to

testify at trial to a. much more damaging set of .facts'than Applicanf disclosed. Further, Applicant

readily admitted under oath at his plea hearing he could not remember large portions of the

incident; therefore, his adamant contention that he “did not” do certain things during the incident

is not persuasive to this Court. Counsel personally spoke with the victim in an attempt to have

SHIVER Orlando, #’444878 Order of Dismissal (7()11—CP -40-0273 9)
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her speak on Applicaﬁt’s behalf at trial; she médfz it -clear_ to counsel she would be requesting
Applicant do “every day of.t-he maximum sentencé” for-his assault ori her, regardless of what the
victim may have told Applicant’s aunt in a private telephone conversation.

This Court finds Applicant entered his plea freely and voluntarily after being fully and

adequately advised of all relevant issues by competent counsel acting within the range of

reasonableness based on professional norms. Boykin v. Alabama, 395 U.S. 238 (1969). “The

general rule is that guilty pleas, freely and voluntarily entered, act as a. waiver of all non-

jurisdictional defects and defenses, including the claims of a violation of a constitutional night

prior to the plea.” Whetsell v. Slate, 276 S.C. 295, 297, 277 S.E.2d 891, 892 (1981); citing

Rivers v. Strickland, 264 S.C. 12i, 213 S.E.2d 97 (1975). “This rule applies to the claim' that

counse] was ineffective.” Whetsell, Id. Accordingly, this Court finds no deficiency in this régard.

Regaiding counsel’s alleged failure to file a Motion for Reconsideration on Applicant’s
behalf, counsel didn’t receive Applicant’s letter setting forth his discontentment with the
sentence until aftcrA,th'e time period for filing had lapsed. Applicant pled guilty as part of 2
negotiated sentence and counsel had no reason to believe Applicant would want to file such ‘a-
motion absent Applicant’s letter. Accordingly, this Court finds Applicant’s pcrformancé was
objectively reasonable under prevailing professional norms.

Further, Applicant has failed to prove resulting brejudice. The record before this Court
and testimony provided at the hearing firmly convince this Court there is no feasonablé
probability that, But for counsel’s alleged deficiencies, Applicant would not have pled but rather
would have gone to trial. In return for the plea, Applicant was given a very beneficial negotiated
- plea deal under which-two of the three offenses were reduced to lesser included offenses and
Applicant was guaranteed not to do more than t'weniy (20) years imprisonment. Applicant took

" SHIVER Orlando, #344878 - Order of Dismissal (2011-CP-40-02759)
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the benefit of the bargain freely and voluntarily in an effort to avoid Zz' much longer term of
imprisonment. He has failed to carry hi§ ‘burden in proving that, but for counsel’s alleged
;deficiency, he would not have pled but rather would have proceeded. to trial on the charges.
CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for.post conviction relief must be denied and dismissed
with prejudice. . : ' .

Except as discussed above, this Court finds that the Appiican’t failed to raise all additional
allegations raised in his application at the hearing and has,_ thereby, waived them. A waiver is a
voluntary and intentional abandonment or relinquishment of a known right. Janasik v. Fairway

Qaks Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may

be express or implied. ' "An implied waiver results from acts and conduct of the party against
whom the doctrine is invoked from which an intentional relinquishment of a right is reasonably

inferable.” Lyles v. BMI, Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The

Appﬁéant's failure to address these issues at the hearing indicates a voluntary and intentional
relinquishment of his right to do so. Therefore, any and all remaining allegations are denied and
dismissed. |

This. Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from the re.céipt by. counsel of writtebn notice of entry of judgment to-secure the approprigte
apééllate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking re\;iew of the denial of PCR.
Rule 71.1(g), SCR‘CP,‘provides that if the appllicant wi_s'hes _té seek éppellate review, PCR

SHIVLER Orlando, #344878 — Order of Dismissal (2011-CP-40-02739)
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counsel must serve and file a Notice of Appeal on the Applicant's behalf. Your attention is

directed to South Carolina Api)ellate Court Rule 243 for appropriate procedufes for appeal.

IT IS THEREFORE ORDERED:

1 That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and -

2. The Applicant must be remanded to the custody of the Respondent.

AND IT 18 SO ORDERED this_/©__day ot A7 07 2SS

AR

R.gnox McMahon
Presiding Judge
Fifth Judicial Circuit

/];{/ |
% South Carolina.
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STATE OF SOUTH CAROLINA) - . '
INDICTMENT

)
COUNTY OF RICHLAND )
At a Court of General Séssions, convened on July 14, 2010,. the Jurors of

Richland County present upon their oéth:

ASSAULT AND BATTERY WITH INTENT TO KILL,
- CDR:0014 16-3-620 -

That Orlando C Shiver did in Richland County on or about Febmwary 2, 2010, with malice
‘aforethought coramit an assault and battery upon ono FELICIA SHIVER, with intent to kil the said victim,

all in violation of §16-03-620 of the Codo of Laws of South Carolina, (1976, as emended). -

) Agamst the peacs and digmty of the State. and contrary to the statute m

W B A=

* WARREN B, GIESE, SOLICITOR .

such case made and provlded
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STATE OF SOUTH CAROLINA)

| ) INDICTMENT
COUNTY OF RICHLAND )

At a Court of General Sessions, convened on July 14, 2010, the Jurors of

, | Richland County present upon their oath:

{1 DOMESTIC VIOLENCE HIG AVATED NATURE
CDR: 2988 16-25-0065 '
That Orlando Shiver did in Richland County on or about February 2, 2010, commit an assault and battery
which ifivolved the use of a deadly weapon or resulted in serious bodily injury to a household member,
FELICIA SHIVER, or assaulted, with or without an accompanying battery, which did reasonably cause a .

household member, FELICIA SHIVER, to fear imminent serous badily tmjury or death, in violation of
Section 16-25-65, S.C. Code of Laws, 1976, as emendcd,

Against the peace and dignity of the State, and contfary to the statute in

WAR'RE§ E’@ 53 %""“"oﬁcnoa

such case made and provided.
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' STATE OF SOUTH CAROLINA) S
| INDICTMENT

)
COUNTY OF RICHLAND )

At a Court of General Sessions, cqnvehed on July 14, 2010, the Jurors of

Richland County present upon their oath:

ASSAULT AND BATTERY WITH INTENT TO KILL
CDR:0014 16-3-620 |

That Orlando C Shiver did in Richlaud County on or about Februaty 2, 20t0, with malice
aforethoupit commit an asssult and battery upon one KARSEEN HAZEL, with intent to kill.the said

victim, all in violation of §16-03-620 of the Code of Laws of South Carolina, (1976,‘ as amended).

Against the peace and dignity of the State, and contrary to the statute In

such case made and provided, “, A »

WARREN B. G#ESE SOLICITOR
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