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ST ATFMENT OF ISSUES ON APPEAL 

I DID THE TRIAL COURT ERR IN ALLOWING TESTIMONY AL~D 
EVIDENCE CONCERNING A DISTRIBUTIO~ CHARGE, WHICH WAS 
NOT CALLED FOR TRIAL, AND WAS SAID EVIDENCE PREJUDICIAL 
TO APPELLANT? 

II DID THE TRIAL COURT ERR IN ALLOWING TESTIMONY AND 
EVIDENCE CONCERNING APPELLANT'S SIMPLE POSSESSION OF 
MARIJUANA, AND WAS SAID EVIDENCE PREJUDICIAL TO 
APPELLANT? 

III DID THE TRIAL COURT ERR IN PERMITTING TESTIMONY 
CONCERNING AN ALLEGED POSSESSION OF A FIREARM BY 
APPELLANT? 

IV DID THE TRIAL COURT ERR IN DENYING APPELLANT'S MOTIONS 
FOR A DIRECTED VERDICT, MOTION FOR A NEW TRIAL, AND POST 
TRIAL MOTIONS? 

V DID THE TRIAL COURT ERR IN SENTENCING APPELLANT TO 
CONSECUTIVE TWENTY FIVE YEAR SENTENCES FOR DRUG 
VIOLATIONS THAT OCCURRED SIMULTANEOUSLY, AND IN 
FAILING TO GRANT APPELLANT'S MOTION TO RECONSIDER 
SENTENCE? 

STATEMENT OF THE CASE 

Appellant was mdlcted by the Manon County Grand Jury for Traffickmg In 

Cocame 100-200 grams, Traffickmg m Crack Cocame 28-100 grams, PosseSSIOn of 

Co<...ame \\-lth Intent to Dlstnbute wldun Close PrOXimity of a School and Posc:;eSSlOn of 

Crack (ocame Wlth Intent to DI~tnbute wlthm Close Proxumty of a School The case \\-as 

tned before a Jury on Februarv 27 through \1arch I 2007, WIth the Honorable Edv .. ard B 

, 

I 



Cottmgham presldmg The Jury found AppeIIant gUIlty of both Traffickmg "harges, not 

gUIlty ot the Pro'Xlmlty charges and he \\a5 sentenced to twenty-five (25) ) ears 

confinement consecutIve on each com-Jctton A MotIon for Reconsideration of Sentence 

\\-as filed and served on March 7 2007 The Motion was dented by Order dated March 9 

2007 A tunely NotIce of Appeal was filed and served on March 16, 2007, and thIS 

Appeal fo11o\\s 

FACTS 

On August 2, 2006, at approXImately 12 40 PM, Appellant aI1egedly sold a quantity 

of Crack Cocame to a female confidentIal Informant workIng for the Manon County Drug 

Urnt (MCDU) A warrant for Appellant's arrest was obtaIned that day At approXImately 

555 PM that same day, Appellant was arrested at the Impenal Motel, Manon, SC, ill the 

motel lobby MarIjuana was found on Appellant m the motel lobby Appellant had dnven 

rus vehIcle to the motel, and there were 2 passengers m the automobIle, Jeffrey L Graves 

and Demck L Platt Found on the dnver's seat of the vehIcle was a black bag contammg 

cocame, crack cocame, and scales Appellant, Graves, and Platt were arrested and charged 

WIth TraffickIng Cocame and Traffickmg Crack Cocame Appellant was charged WIth 

Sunple PossessIOn of Manjuana Arrest Warrants for all charges, mc1udmg the 

DIstnbutIOn charge, were served on Appellant on August 3, 2006 

The cases were called for tnal on February 27, 2007 At the commencement of the 

tnaIs, "ppellant mO\led for a contmuance on all charges due to a dISCOvery request 

\-IOlatIOn The Tnal Court granted the motIOn and contmued the DlstnbutlOn case, but 

denIed the motIOn as to the fraffickmg charges and Pro'Xlmity charges and allo\\ed the 

State to proceed WIth tnal on these charges The Tnal Court further ruled, on the 

contmuance request that the State \\ould be entItled to put facts In eVIdence concenung the 
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DlstnbutIOn case \\ruch occurred 5 hours earlier In the day 

ARGUMENTS 

I THE TRIAL COURT ERRED, IT IS RESPECTFULLY SUBMITTED, IN 
ALLOWING TESTIMONY AND EVIDENCE CONCERNING THE 
DISTRIBUTION CHARGE, AS SAID EVIDENCE WAS PREJUDICIAL 
TO APPELLANT 

At the commencement of trial, Appellant moved for a contmuance based on a 

dIscovery request VIOlatIon (R pp 11-17) The State had provided discovery matenals 

concernmg the traffickmg and proxmuty charges winch occurred 5 hours after the 

dIstnbutIOn charge, but had not proVIded the matenaIs on the dIstnbutIOn charge These 

matenals mcluded an audio tape, a vldeo tape, mCldent reports, drug test reports, and other 

related documents The tnal court agreed to grant a contInuance on Count 1 of the 

IndIctment (the dIstnbutIon charge) only, and allowed the State to proceed With Counts 2-5 

of the IndIctment (the traffickmg and prOXImIty charges) The tnal court also made a 

prehmmary ruhng that the eVidence that was not dIsclosed on Count I would be pemutted 

to be mtroduced dunng the tnaI on Counts 2-5 

Followmg tlus rulmg, Appellant made a motIon In Imum to prevent the 

mtroductIOn of any eVIdence concenung rhe dlstnbutIOn charge \\-l1at Appellant sought 

was not to prolubtt the mentIOn of a pendmg charge for wruch Appellant was bemg 

arrested, but any eVidence and testImony of l'\-hat occurred that resulted In the pendmg 

charge DUring an m camera heanng, Just moments after trus rulmg, Agent Wallace 

3 
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tt.stlfied correctly that ' v.e had ("Mlter thdt day we had done a controlled buy WIth a 

contidentIaI Informant A location \'tas arranged where we knew the defendant \1r 

Pernell would be (R p 19) Appellant had no senous objection to testImony concerrung 

the eXistence of the warrant for Appellant s arrest, but strenuously objected to the 

successful attempts by the State m havmg the mfonnant tesnfy about the dIstnbutIOn 

allegedl) comnutted by Appellant, or other officers testIfy about the facts of the 

dIstnbutIOn 

The first Wltness for the State, Lt DaVId Ned Rouse, testIfied, " On that day we had 

a confidentIal mfonnant wmch IS what we call a C I to come to our office A C I stated 

that she could purchase cocame crack cocame from one Glen Pernell" (R p 28) 

Appellant objected to tills testimony, statmg, " agam, I'm gomg to object speCIfically to 

tlns testImony It bemg Irrelevant to the charges we're trymg here today We may propose 

by stIpulatIon to talk about a valId warrant, a valId arrest warrant for lus arrest but we 

object to thIS testImony" (R p 28) The tnal court overruled the obJectIon, and attempted 

to prOVIde a lImItIng mstructIOn to the Jury, statmg, " And I would charge the Jury that the 

basIS of tlus testunony IS the basIS for the subsequent arrest and to be used for that only" 

(R p 28) Officer Rouse thereafter testIfied, ill detail, concerrung the facts of the 

dlstnbutlOn case (R pp 28-29) Agent SImon Brov.-TI testIfied that he obtamcd an arrest 

'''arrant for AppeIIant somdIme after 2 00 PM that day, and that the v.arrant was avaIlable 

to sLrve on A.ppellant upon hIS arnval at the motel that afternoon (R p 67-68) 

The State called lenrufer Warren Flerrung to testIfY She was the confidential 

Intonnant v"ho allegedly purchased cocame from AppeIJant earlIer that day She testJfied 
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tInt on o\ugu~t 2, :2006 she "H.nt to Appellant s hou~e, that he had a black bag \\lth drugs 

In It that he ""as dnvmg a whIte Cro\\TI VIC automobIle, and \\Ihen she began to testIfy that 

she made purchase of drugs, Appellant agam objected Before the objectIOn could be fully 

"Olced, the tnal court overruled the objection and agaIn ga~e a curative mstructlOn to the 

JUry about the dIstnbutIon charge and eVIdence (R pp 81-87) 

Agent Joseph Bnan Wallace was also called by the State He testIfied that on the 

mOrnIng of August 2, 2006, he asSIsted m conductIng a controlled buy (refemng to the 

dIstnbution charge) Appellant agaIn objected, and the mal court agam gave a curative 

InstructIOn to the jury (R P 169) Ounng the remamder of thIs Witness' testlDlony, the 

Respondent properly hmIted the testunony of hIs Involvement to the events of that 

afternoon at the Impenal Motel, and dId not testIfy any further about the facts of the 

dIstnbutlOn charge 

At the conclUSIOn of all testlmony, Appellant made a motIon for a new tnal or for a 

mlstnaI based upon the hIghly prejUdICIal testImony elICIted by the State and heard by the 

Jury The mal court dented these motIOns (R p 192-193) 

"In cnmmal cases, the appellate court SIts to reVIew errors of law only We are 

bound by the tnal court's factual fmdmgs unless they are clearly erroneous The tnal 

court's ruhng admIttIng eVIdence, mc1udmg pnor bad act eVIdence, IS revIe\\led under an 

abuse of discretion standard' ')tate V Wilson, 345 SCI 545 S E 2d 827 (2001) 

fn thIS case the tnal court eVldLntly penmttt.d IntroductIOn of the e\ JdencL of the 

dIstnbutlOn under a common scheme or plan exceptIOn to State V Lyle, 125 S C 406, 118 

S E 803 (1923) and Rule d04(b), SCRE, and that the tnal court found that the probatIve 

5 



\alue ot the dlstnbutlOn ("vld(..nce Appellant s possessIon ofa black bag contauung drugs, 

from which he sold drugs and that he \\as driVIng a \\lute Ford Cro\\n VlctOfld automobIle 

hours earher that day outweIghed any prejudIce and was therefore relevant 

In State v Tuffour, 364 S C 497, 613 S E 2d 814 (2005), a confidentIal 

mformant was used to arrange a purchase of 5 ounces of crack cocame The confidential 

mfonnant had supposedly purchased drugs from Tuffour several ttrnes on nwnerous pnor 

occaslOns Dunng the sale, and after a prearranged SIgnal by the cr, officers approached 

the velucle occupied by Tuffour and another occupant, and crack cocame was found In the 

velucle Tuffour was mdlcted, tned, and conVIcted of TraffickIng Crack Cocame, 100-200 

grams TufIour appealed, cIrummg that the tnal court's admIssIon of pnor sales of 5 

ounces of crack cocrune to the same confidenttal mfonnant, supposedly under a common 

scheme or plan exceptIOn to Lyle and Rule 404(b), SCRE, was error The State asserted 

that tlus eVIdence was necessary to prove that Tuffour would not have sold to the CI tills 

tIme unless he had made prev1Qus purchases from Tuffour It must also have been the 

State's mtent to have tlus eVIdence adnutted, as It would tend to establIsh propensIty, 

IdentIty, and o\'merslup 

The Court of Appeals reversed the convictIon, statmg, " Tuffour was charged WIth a 

smgle count of traffickmg Hls alleged pnor drug dealmgs have no n...1e\'ance whatsoe\cr 

to the charged offense The cnme here stands on ItS own atId the methodology of pnor 

salls IS not rele\ atIt to prO\. e tills tratlsactlOn • Id 613 ~ E 2d at 817 The C:;;tate In Tuffour 

could only be attempting to prove that the drugs found m the \-eluc1e occupIed by Tuffour 

belonged to Tuffour because HE wa'! the one \\.ho sold drugs to thIS same contidentlal 

6 
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IOfonnant on other OCCasIOns 

\s stated by the Court m footnote 5 ot the Tuffour OpInIOn there are sItuatIOns 

""here a pnor bad act IS admissIble because It IS relevant to the crune charged In State v 

WIlson, 345 SCI, 545 S E 2d 827 (2001), eVIdence of a pnor sale was penmtted to 

pro .. e Intent where defendant \\as charged \\-Ith posseSSIon of a controlled substance WIth 

Intent to dIstnbute The Court In WIlson detennmed that the pnor dlstnbutlon was 

relevant to the Issue of mtent m the tnal on the possession With mtent to dIstnbute charge 

In thIs case, Appellant was also charged WIth 2 counts of possessIOn WIth mtent to 

dIstnbute a controlled substance WItlun close proxuruty of a school However, there IS no 

eVIdence whatsoever In the record to tendmg to establIsh these charges Begmrung With 

the testimony of the State's first WItness, Lt Rouse, Appellant'S presence at the Impenal 

Motel (~ mIle from a school) was for the express purpose of meetmg the female 

confidential mfonnant there for a 'date' (R. p 54) The confidential mfonnant herself 

testIfied that Appellant was meetmg her at the motel to 'mess WIth me' (have sex) (R p 

92-93) There was no eVIdence whatsoever to suggest that another drug sale was to occur 

There was no testImony or eVIdence to suggest that Appellant stdl had drugs or would 

bnng them to the motel Therefore mtent was not, and could not, be In Issue on those 

charges, as the Jury correctly found Appellant not gudty of those charges Any attempt by 

the Respondent to now suggest that the tnal court \\-as com .. ct In allOWIng eVIdence of the 

dlstnbutIOn, to try and prove Intent to dIstnbute IS ""holly ",Ithout 1oundatIon The 

prejUdICe Il1 tlus testImony IS marufe!>t 

7 
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n THE TRIAL COURT ERRED, IT IS RESPECTFULLY SUBMITTED, IN 
ULOWING TESTIMONY AND EVIDENCE OF APPELLANT'S 
POSSESSION OF \1ARIJUAN-\ 

Deputy Shad Barfield was called to testIfy HIs only Involvement on the afternoon 

of August 2, 2006, was to effect the arrest of Appellant HIS duty was to enter the motel 

office, and take Appellant Into custody He was called to testIfy pnrnanly about \\fhat he 

found on Appellant at arrest, and \\fhat Appellant threw Just pnor to arrest Before Deputy 

Barfield was called, an mfonnal proffer was made by the State concenung tlus testunony 

(R pp 103-106) The mal court allowed the testunony, and Deputy Barfield testIfied that 

Appellant threw somethmg Just before he was arrested, and another small bag of green 

leafy substance \\fas found In hIs pocket The Sohcltor produced a bag, asked the officer If 

tins was what he found, and he responded In the affinnatIve The mal court then gave the 

curative InstructIOn (R pp 107-113) The mal court dId prevent the Jury from hearIng that 

Appellant was charged WIth sunple possessIOn of manJuana, or the dIsposItIon of that 

charge 

Appellant was bemg tned on charges of traffickIng cocaIne and crack cocaIne, and 

posseSSIOn WIth mtent to dIsmbute both substances WIthIn close proXlDllty of a school 

The proxlITuty charges \\-ere before the court \\-lth no eVIdence \\-hatsoever, as dIscussed 

above In Argument I The prt-JudlcL m thIS testl1TIony IS marufest 

')peclfically Appdlant was charged \\<Ith possessmg 100-200 grams of cocame, dnd 

possessmg 28-100 grams of crack cocame Proof of posseSSIOn reqUIres no proof of mtent, 

8 
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dIstnbutlon, or m~olvem..!nt '-\lth other drug~ Allowmg the eVidence of sImple possessIon 

ot manJuana could ONL Y be for the sole purpose of attackmg -\ppeUant's character, and 

as such It was error to allow tlus testImony 

In THE TRIAL COURT ERRED, IT IS RESPECTFULLY SUBMITTED, IN 
PERMITTING HERESA Y TESTIMONY CONCERNING THE ALLEGED 
POSSESSION OF A FIREARM BY APPELLANT 

Lt DavId Nell Rouse, the State's first Witness, testIfied about the events that 

afternoon at the Impenal Motel He observed Appellant's vehtcle park near the motel 

office He then testIfied, "The wmdows were tmted In the vehtcle You could not see the 

other passengers m the vehtcle Based on the mformation that we had through our 

mvestJ.gatlon, that there could pOSSibly be a pistol In the vehtcle, It was my "At that 

pomt, Appellant objected on relevance The tnal court responded, " No, SIC I conclude I 

WIll let the Jury conSider whether or not It's relevant" (R p 32) It had to be brought out, 

dunng cross exanunatJ.on of thIS Witness, that no gun was found on Appellant, m the 

vehIcle, or on passengers m the veluc1e 

In and of Itself, thIs testunony IDlght not have been htghly prejUdICIal to Appellant 

But, consldenng the other Instances of prejUdICIal testlmony already havmg been heard by 

the Jury, or soon to De heard, the Jury could soon charactenze Appelbnt as a 'gun totlDg, 

crack cocame sellmg, manJuana possessmg defendant PrejUdICe from these ~ltness' 

testImony all poh<..e officers, IS marufest 

9 



IV THE TRIAL COURT ERRED, IT IS RESPECTFULLY SUBMITTED, IN 
DENYING APPELLANT'S l\10TION FOR A NEW TRIAL AND MOTION 
FOR A MISTRIAL 

The Jury m thIs tnal heard eVIdence concerrung Appellant's dIstnbution of crack 

cocame, lus possessIOn of maIlJuana, and testimony concerrung mfonnatlOn from pollee 

sources that AppelIant was anned WIth a pIstol The tnal court gave curatIve inStructIOns 

to the Jury, concerrung the dIstnbutlOn eVIdence, when It came from the WItness stand as 

follows, "And I would charge the JUlY that thIs testunony IS the basIS for the subsequent 

arrest warrant" (R p 28), "Let the record reflect that I am pemuttmg fust let me say 

that thts defendant 15 not charged m these proceedmgs WIth any cause of actIOn relatmg to 

the first mCldent 1 am penruttmg thIs testImony only as to how It mayor may not bear on 

the further events occumng at the Crown (SIC) Motel some hours earher But I specifically 

charge the Jury that he IS not bemg tned for any alleged sale at that tune' (R pp 86-87), 

and, "I, agam, have told the Jury that thIs defendant stands does not stand tnal for those 

earlIer actlvltles I am penntttmg tlus testImony only as It relates to subsequent events " 

(R P 169) The tnal court Instructed the Jury, after heanng testimony of manJuana 

posseSSIOn, "I charge }OU that 1 am admlttmg trus testlmony regardmg alleged manJuana 

only as to the fruIts of thIS alleged search I speCifically charge }OU that trus defendant IS 

not bung tned tor possessIOn of marIJuana' (R p 113) The tflal court dId not gIVt.. any 

wratJve IflstructJOn follOWIng testImony concerrung A ppelJ ant' s posseSSIOn of a pIstol 

The deCISIOn to grant or deny a mJstnal IS V\Ithlfl the sound dIscretIOn of the tnaI 

)0 
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Judge and will be o\erturncd on appeal absen~ an abu~e of dl~l.fetlOn amountmg to an error 

-

ot law C;;tate v Cnm, 327 S C ~54, 489 S E ~d 478 (1997) Wlule an mstructlOn to 

disregard mcompetent e\-ldence usually IS deemed to have cured the error In Its adnllsslon, 

a mlstnal may stIll be reqUIred If on the facts of the partIcular case It IS probable, 

nornlthstandmg such mstructlOn or wIthdrawal, the accused was prejudIced State v 

Simpson, 325 S C 37, 279 S E 2d 57 (1996) PrejUdICe, from tlus testimony, cannot be 

derued or Ignored and the jury was not free to Ignore such testnnony In deteI1l11mng gUllt of 

the Appellant on the traffickmg charges 

V THE TRIAL COURT ERRED, IT IS RESPECTFULLY SUBMITTED, IN 
SENTENCING APPELLANT TO CONSECUTIVE TWENTY FIVE YEAR 
SENTENCES FOR DRUG VIOLATIONS THAT OCCURRED 
SIMULTANEOUSLY 

Appellant contends that the tnal court abused Its discretIon m sentencmg Appellant 

to 50 years In pnson as a result of convictions occurnng slffiultaneously, and that justlce 

reqUIred concurrent 25 year sentences for one act of posseSSIng 2 different drugs 

CONCLUSION 

- -
For the re~ons (,. ,<pounded In Argwnent~ I - V above, Appellant \\'ould respectfully 

reque~t that hIS <..omlctlOns be n..\-er<;ed and tI!.at he be granted a new tnal Or, m faIlmg to 
- -

obtdIn a new tnal that Ius sLntence be modlfi~d to -25 ) ear <..oncurrent sentences 

I I 
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STATEMENT OF ISSllE ON APPEAL 

I 

The Circuit court properl} exercised Its discretIOn In allowIng eVidence regardmg 

(.vcnts occumngJust pnor to and dunng Appellant s arrest (Appellant's Issues I, II and III) 

II 

The CIrCUlt court properly demed Appellant's motions for a new toal or a mlstoal 

based on the admissIOn of eVidence regardIng events occumng Just poor to and dunng 

Appellant's arrest (AppelJant's Issue IV) 

III 

The ClfCUlt court acted wlthm Its discretion m sentencmg Appellant to consecutIve 

sentences ( ~ ppellant' s Issue V) 
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STATEMENT OF THE CASE 

I 
Respondent concurs wIth Appellant's procedural Statement of the Case 
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STATEMENT OF FACTS 

On August 2,2006, a confidentIal mfonnant purchased cocame from Appellant Glenn 

Q Pernell ("Pernell") m a controlled transaction mOnItored by members of the Manon 

County Combmed Drug UnIt(the "Drug VOlt') (Tnal Transcnpt [TT], pp 63-66 117-120, 

Record on Appeal [R ], pp 27-30,80-83) An arrest warrant for dlstnbutlon of coca me was 

ISSUed that day, and the confidential mfonnant arranged to meet Pernell at a local motel that 

afternoon (IT, pp 66-68, 120-122, R, pp 30-32,83-85) Pernell was arrested when he 

amved at the motel, and a search mCldent to arrest revealed a small quantity of man Juana 

on hiS person (IT, pp 68-70, 163-164, R, pp 32-34, 112-113) In addItIOn, officers 

dIscovered large quantitIes of crack cocatne (79 66 grams) cocame (128 64 grams), and a 

scale, 10 rus car (IT, pp 69-72, 143-144, R, pp 33-36, 101-102) 

On November 21,2006, the Manon County Grand Jury mdIcted Pernell on one count 

of dIstnbutmg cocame base, one count oftraffickmg cocatne, and one count oftraffickmg 

cocamebase I (Indictment No 2006-GS-33-297,R,pp 1-4) ThecasewascalledforaJury 

tnal on February 27, 2007, before the Honorable Edward B Cottmgham, CIrCUit Court 

Judge 

Pnor to tnal, Pernell moved for a contmuance on the ground the State had faded to 

tum over eVIdence relatmg to the dlstnbuhon charge, specIfically an audIOtape and a 

VIdeotape of the drug transaction between Pernell and the confidentIal mfonnant, and 

photographs of the drugs found In Pernell's car after he was arrested Pernell's counsel 

IThe Grand Jury also mdlcted Pernell on two counts of possessIOn With mtent to 
dlstnbute wlthm proxImity of a school or park, but he was acqUitted of those charges at tnal 
and they are not at Issue 10 thiS appeal 

3 



conceded the State had not purposely wIthheld eVIdence, and the faIlure to produ(..e the 

eVIdence \\as due to an oversight The CIrcuit court granted the continuance as to the 

dlstnbufJon charge, but dented It as to the remaining charges The court also prehmmanJ) 

ruled that eVidence relatmg to the dlstnbutJOn charge was rele\ant to the baSIS for Pernell's 

arrest at the motel (IT, pp 29-35, R ,pp 11-15) 

Pnor to operung statements, Pernell moved to exclude eVidence regardmg the 

dlstnbutIon charge The CircuIt court ruled the eVIdence was an "mtegral part" of the State's 

case as the basiS for Pernell's arrest at the motel, but mdlcated the JUry would be mstructed 

the eVIdence was admitted only for the purpose of shOWing the basiS for hiS arrest (IT, pp 

47-48, R ,pp 22-23) 

Lleute-nant DaVId Rouse (ULt Rouse") of the MullIns PolIce Department testlfied he . 
supervIsed the Drug Unit, and on August 1, 2006, a confidentIal mfonnant told rum she 

could purchase cocame from Pernell Pernell objected to the testImony as Irrelevant, and 

stated he would stIpulate there was a vahd warrant for hiS arrest The ClfCUlt court overruled 

the obJectiOn, and mstructed the Jury the testimony went to the basIS for the subsequent arrest 

warrant (IT, pp 62-64, R ,pp 26-28) 

Lt Rouse then testified that the follOWIng day, the mformant and her vehIcle were 

searched, a body transmitter was placed on her, and she was gIven marked "buy' money 

The Informant went to Pernell '5 reSIdence, the drug transactIOn was momtored by audIO and 

VIdeo recordmgs, and she returned to the officers WIth drugs Thereafter, the officers 

obtaIned a warrant for Pernell s arrest for dlstnbutton of cocaine, the mfonnant arranged to 

meet Pernell at a local motel that afternoon, and Pernell wa<; arrested when he arnved at the 
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motel After Pernell's arrest, Lt Rouse dlsco\ ered an open black bag contaInIng large 

quantitIes of crack cocaIne and cocaIne and a pair of scales on the seat ofPetnell's car, a 

Ford Crown Vlctona Two other people ("Graves" and "Platt") were In Pernell's car, and 

they were placed under arrest (IT, pp 64-72, R, pp 28-36) 

On cross-eXamInatIOn, Lt Rouse testified the confidential Infonnant's husband had 

been arrested for dIstnbutmg crack cocaine, but there was no agreement regarding her 

husband's case when she purchased drugs from Pernell The ClrcUlt court then sua sponte 

Instructed the Jury agam that the eVldence regardIng that drug transaction ''was only 

pennltted as a basIS for theIr further arrest warrants" (IT, pp 81-82, R ,pp 45-46) 

The confidentIal mfonnant testified she had known Pernell smce the early 1990s 

when he dated her cousm, and she was trymg to help her husband on outstandIng drug 

charges when she agreed to purchase drugs from Pernell m August 2006 When the 

mfonnant arnved at Pernell's house on August 2,2006, he had a black bag WIth drugs and 

a scale m It, and she saw a whIte Crown VIctona parked m hIs yard Pernell used the scale -
to weIgh out the drugs for her, but said she was actmg SUSpICIOUS and If she was not ''playmg 

garnes," she would come back to meet hIm at a motel She agreed to meet hIm, and told the 

narcotics officers about It when she met them after purchasmg the drugs (IT, pp 117-121, 

R pp 80-84) 

Over the next few hours, Pernell called her a number of tImes about meetIng him at 

the motel, and told her to call hIm when she got there After the officers got everythIng set 

up at the motel she called Pernell and told him she was there Pernell arnved at the motel 

10 the Crown Vlctona she saw earher In hIS yard and went 1Oto the motel office, v. here he 
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was arrested (IT, pp 121-125, R pp 84-88) 

The mfonnant Identified the black bag and scale Sel.led from Pernell's car at the 

motel as the ones she saw m his house earher that day (IT, pp 119-120, R , pp 82-83) 

\\'hen Pernell objected to her subsequent teshmon} about seemg the black bag earher that 

da}, the CircuIt court mstructed the JUI") 

[T]lus defendant IS not charged m these proceedmgs wIth any cause of achon 
relatmg to the first mCldent 1 am pennlttmg thIs testImony only as to how 
It mayor may not bear on the further events occumng at the Crown (SIC) 
motel some hours later But I specIfically charge the Jury that he IS not 
bemg tned for any alleged sale at tlus time TIus testimony IS only as It 
relates to the subsequent events, If any, at the Crown (SIC) Motel 

(IT, pp 123-124, R , pp 86-87) 

Pnor to testImony from the arrestmg officer, Pernell objected to eVidence regardmg 

martJuana he had on hIS person when he was arrested The ClfCwt court ruled the officer 

could testIfy regardIng what he found mCIdent to the arrest, but stated the Jury would be 

gIven a lImItIng mstructIon regardmg the eVidence (IT, pp 154-157, R , pp 103-106) 

Deputy Shad Barfield ("Deputy Barfield") ofthe Manon County Shenff's Office then 

testified he was the first officer to enter the motel office after Pernell went mSIde When 

Pernell saw Deputy Barfield enter the office, he threw somethmg on the floor and tned to 

leave through another doorway After PemeJl was handcuffed, Deputy Barfield found a 

small bag of martJuana In hIS pants pocket, and retneved a larger bag of maIlJuana from the 

floor The CircUIt court Instructed the JUry that the teshmony regardmg the manJuana was 

admItted only as to what the officer said he found when he arrested Pernell (IT, pp 158-

I 64 R, pp 107-113) 

Deputy Bnan Wallace ("Deputy Wallace) of the Manon County Shenff's Office 
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testified he \\orked wIth the Drug Umt and assisted In momtonng the confidentIal 

mformant's controlled drug transactIon wIth Pernell on August 2, 2006 Pernell objected to 

hIS testimony regardmg the drug transaCtion, and the CircUlt court agam instructed the JUry 

the testimony was admItted only as It related to subsequent events (IT, pp 218-220, R ,pp 

167-169) Deputy Wallace then testIfied about Pernell's arrest at the motel, and statements 

he made subsequent to hIS arrest, In WhICh he Inttially stated the drugs belonged to hIm and 

Graves and Platt were not Involved, but subsequently claimed he dId not have anytlung to 

do wIth the drugs and was not dnvmg the car (TI, pp 220-226, R, pp 169-175) 

At the close of the State's case, Pernell moved for a dIrected verdIct on the ground 

the State failed to prove he had exclUSIVe dOmInIOn and control over the drugs found m rus 

vehIcle He also moved "for a new tnal or for a mlstnal," based on the admISSIon of 

eVIdence regardmg the controlled drug transactIon wIth the confidential mformant After 

recItmg the eVIdence lInkmg the controlled drug transactIon WIth the events at the motel 

approximately four hours later. the circuit court found the eVIdence was admISSIble for the 

JUry's conSideration, and derued Pernell's mottOns (IT, pp 247-250, R, pp 190-193) 

The Jury found Pernell guIlty of both trafficktng charges, and the CIfCUlt court 

sentenced hIm to consecutive terms of twenty-five years mcarceratton on each count (TI, 

pp 321-322,336, Sentencmg Sheets dated 3/1/07, R, pp 196-197,210,3-4) thIS appeal 

followed 
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ARGUMENT 

I The cm:ult court properl) exercised Its discretion m allowmg eVidence 
regardmg events occurrmg Just prior to and durmg Appellant's arrest 
(Appellant's Issues I, II and III) 

Pernell asserts the CircUIt court erred 10 admittIng eVIdence regardIng the drug 

transaction wIth the confidential mformant (Issue I), hIS possessIOn of man Juana at the time 

of his arrest (Issue II), and pohce mfonnatlon that he might have a gun 10 rus posseSSIOn 

(Issue III) He contends none ofthls eVIdence was relevant to the traffick10g and proximity 

charges at Issue 10 the tnal 

The admiSSion or exclusIOn of eVIdence IS addressed to the sound discretion of the 

tnal Judge E g, State v Gaster, 349 S C 545,564 S E 2d 87, 93 (2002), State v 

Edwards,373 S C 230,644 S E 2d 66, 68 (el App 2007) The tnal court's rulIngs on these 

matters wIll not be reversed on appeal absent an abuse of discretIon or commISSion of legal 

error, resultmg 10 prejudice to the defendant Edwards, 644 S E 2d at 68 

EVidence of other cnmes IS admISSible when It proVIdes part of the context of the 

Cflme, IS necessary for a full presentatIOn of the State's case, or IS "so mtImately connected 

WIth and explanatory of the cnme charged agamst the defendant and IS so much a part ofthe 

settmg of the case and Its 'enVIronment' that Its proofls appropnate m order to complete the 

story of the cnme on tnal .. State v Adams, 322 S C 114,470 S E 2d 366,370-71 (1996) 

(quotmg Uruted States v Masters, 622 F 2d 83 (4th Clr 1980» When eVidence IS admiSSible 

to prOVide a full presentatIOn of the case, "'[t]here IS no reason to fragmentize the event 

under mqUlry by suppressIng parts of the 'res gestae '" ld , see also State v Preslar, 364 S C 

466, 613 S E 2d 381,385 (Ct App 2005) (res gestae theory recognizes e\ Idence of other 

bad acts may be mtegral part of cnme WIth wruch defendant IS charged or may be needed to 
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aId the fact finder 10 understand10g the context 10 whtch cnme occurred) 

A Drui Transaction 

Pernell contends the ClrcUlt court allowed eVIdence of the drug transaction with the 

confidentIal mformatlOn under the common scheme or plan exception to the general 

prohibition of bad act eVidence On the contral}, the Circuit court's mItlal analysts mdicates 

the court saw the eVIdence as "an mtegral part of [the State's] case" regardmg subsequent 

events (IT, pp 34-35,48, R, pp 16-17,23) After heanng all the eVldence, the court 

IndIcated that In hght of the fact Graves and Platt were In the car WIth Pernell, the eVldence 

was relevant to Pernell's possession of the Crown Victona and the black bag In whtch the 

drugs were dIscovered at the motel (IT, pp 247-250, R ,pp 190-193) Thus, even though 

the court mentIoned the close temporal proxImIty of the Incidents, the analYSIs focused on 

the res gestae aspect of the eVIdence, not common scheme or plan 2 

Further, Pernell's claim he was not dnv10g the car and dId not know anyth10g about 

the drugs made the CIrcumstances of the preVlQUS drug transactIon even more relevant to the 

traffick10g charges Those claIms made Pernell's earher sole possessIOn of the Crown 

Vlctona, the black bag and the drugs dIrectly relevant to Identlfy Pernell as the owner of the 

car and the drugs See State v Galhan, 373 S C 601,646 S E 2d 872, 876 (2007) (evidence 

of defendant's partIcIpatIOn m July 2000 Jewelry store burglary was relevant to January 200 1 

2Smce the CircUlt court dId not admit the eVIdence as common scheme or plan 
eVIdence. Pernell's relIance on State V Tuffour 364 S C 497 613 S E 2d 814 (el App 
2005) (cert granted October 4, 2006). IS mIsplaced Further, Tuffour IS clearly 
distIngUlshable from thIS case 10 that It mvolved the admiSSion of testImony regard10g 
numerous pnor drug transactIons bern een the 1Oformant and the defendant, rather than a 
s10gle transactIOn occumng the same day the defendant was arrested 
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murder charge agamst hIm because It served to Identify hIm as the murderer 10 I1gbt of 

defendant's statements connectmg the murder to the burglary location) 

SIgmficantly, the drug transaction eVidence was limited m detaIl and scope The 

audIOtape and vIdeotape of the transactIon were not admItted as e\ Idence. and net ther the 

pohce officers nor the mformant testtfied about how much cocame was purchased The 

eVIdence presented merely revealed that a transactIon occurred, what car was parked at 

Pernell's house at that tIme, and the mformant's observatIons mSIde the house as to the black 

bag, the scale and the drugs Thus, the eVidence was not unduly prejUdICIal GillIan, 646 

S E 2d at 876 (amount ofeVldence regardmgJewelry store burglary was unnecessary) 

B MarljuaDa 

Pernell also contends Deputy Barfield's testunony regardmg the manJuana Pernell 

had on hIS person when he was arrested was admitted for the sole purpose of attackmg hiS 

character As found by the CIrcuIt court, however, the testimony went only to what happened 

dunng the arrest In addItion, the CIrCUIt court specIfically charged the JUry the eVIdence was 

admItted only as It related to the search mCldent to arrest, and Pernell was not on tnal for 

possessmg manJuana 3 (TI, pp 154-155, 163-164, R, pp 103-104, 112-113) Smce the 

tesnmonyregardmg the search mCldent to arrest was necessary to a full presentation of the 

State's case, and the JUry was InunedJately mstructed as to Its hmIted purpose, the CITCUl t dId 

not abuse Its dIscretion 10 allowmg the eVidence 

3Pemell dId not object to the substance of the lImItIng mstructlon or ask fOT dn) 

addItIonal mstructlOns on the Issue 
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C Gun Possesslon 

Pernell further asserts the CifCUIt court erred In allowIng Lt Rouse to testIfy the polIce 

had infOrmatIon there could be a gun m Pernell's car The testImony at Issue was offered 

only to explam \\hv the offIcers \\aIted untIl Pernell got out of the car and went Into the 

motel office before arrestmg hIm, and the CIfCUlt court stated the JUry could determine what, 

If any, relevance to gtve It (TI, pp 68-69, R ,pp 32-33) See State v Thompson, 352 S C 

552,575 S E 2d 77,80-81 (Ct App 2003) (evIdence offered to explam why officers took 

certain actIons IS not madmIsslble hearsay smce It IS not offered for the truth ofthe matter 

asserted) 

Pernell concedes Lt Rouse's testImony regardmg the possibIlIty of a gun m the car 

was not undl';y prejudicIal He also concedes the JUry subsequently heard the officers did 

not find a gun on Pernell or m the car In lIght of that testimony, It IS pure conjecture to 

conclude the Jury charactenzed Pernell as a '''gun totmg, crack cocame selhng, marIjuana 

possessmg'" defendant, and then based Its conVIctIon of hIm on the traffickmg charges 

because of that perceptIon 4 

The CIrCUIt court properly allowed the challenged eVldence as part of the res gestae 

of the crtmes for whIch Pernell was on tnal The eVIdence of Pernell's gullt on the 

traffickmg charges was overnhelmIng, and amply supported the jury's verdIct Therefore, 

hIS convIctions should be affirmed 

4If that was the case, the JUry would also have convicted hIm on the proxlmlt) 
charges 
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II The Circuit court properly dCDlcd Appellant's motion for a nustrlal 
based on the adnusslon of eVidence regardmge, ents occurrmgJust prior 
to and durmg Appellant's arrest (Appellant's Issue IV) 

Pernell asserts the ClrcUlt court erred In denYIng his motIon for a mIstnal based on the 

admiSSIOn of eVidence regardmg the drug transactIon With the confidentIal mfonnant, 

mforrnatIOn mdlcatmg Pernell mIght be armed at the tIme onus arrest, and the dIscovery of 

manJuana on his person after hIS arrest Imtlally, the only ground asserted In the CIrcuIt court 

as a basIS for the mlstnal motIon was admissIon of eVidence regardmg the controlled drug 

transactIOn WIth the mformanon Thus, Pernell's assertions regardmg other eVidence are not 

properly before thiS Court for review tl. State V NIChols, 325 S C 111,481 S E 2d 118. 

123 (1997) (Issue must first be raIsed to and ruled on by the tnal Judge to be preserved for 

appellate review), see also State V Batley,298 SCI, 377 S E 2d 581,584 (1989) (party 

cannot argue grounds on appeal different than those argued to the tnal court) 

The deCISIon to grant or deny a mIstnal IS comlmtted to the sound dIscretion of the 

tnal Judge, and the power to declare a mlstnal should be used WIth the greatest caution for 

plam and obvIOUS reasons State V enm, 327 S C 254, 489 S E 2d 478, 480 (1997) The 

tnal court's decISIon regardmg a mIstrIal Will not be dIsturbed on appeal absent an abuse of 

dIscretIon arnountmg to an error of law State V SImpson, 325 S C 37, 479 S E 2d 57. 60 

(1997) 

As dISCUSSed above, eVidence regardmg the events pnor to Pernell' s arrest were part 

of the res gestae of the cnmes for which he was on tnal. and necessary to a full presentation 

of the State s case In denYIng Pernell's mohon for a mlstnal, the CirCUIt court listed the 

speCIfic Issues to whICh the eVidence was relevant, tncludmg hiS posseSSIOn of the CrO\\ln 
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V Ictona and the black bag found In that car after he was arrested (IT, pp 248-250, R" pp 

191-193) There IS ample support In the record for the Circuit court's findtngs and 

conclusIOn, and a mlstnal was not warranted 

III The cirCUit court acted wlthm Its discretion m sentencmg Appellant 
to consecutive sentences (Appellant's Issue V) 

Pernell contends the ClfCUlt court abused ItS discretion m sentenc10g hIm to 

consecutive terms of mcarceratlon on the traffick10g conVIctIons He asserts the offenses 

occurred simultaneously, and Justice reqUIred concurrent rather consecutive sentences 

The tnal Judge has wIde dIscretIon 10 determmmg what sentence to Impose upon 

conVIctIon, mcludmg whethermultlple sentences should run consecutively or concurrently 

State v, Barton, 325 S C 522, 481 S E 2d 439, 444 (Ct App 1997) "Absent partlahty, 

preJudice, oppressIon, or corrupt motIve, [the appellate court J lacks JurtsdlctIon to dISturb a 

sentence that IS wlthm the hmlt prescnbed by statute" Id 

Pernell's traffickmg m cocame conVIctIon camed a mandatory mmlmum sentence 

of twenty-five years See S C Code §44-53-370(e)(2)(c) (2002) (person conVIcted of 

traffickmg 100 grams or more, but less than 200 grams, of cocame must be sentenced to 

mandatory mlrumum term of twenty-five years Impnsonment) HIS traffickmg m cocame 

base conVIctIon eamed a sentence of up to thtrty years Impnsonment See S C Code §44-53-

375(C)(2)(B)(2007 Supp) (person conVicted oftraffickmg twenty-eight grams or more, but 

less than 100 grams of cocame base must be sentenced to not less than seven years nor more 

thdIl thlrty years Impnsonment) The CirCUit court cons1dered Pernell's pnor drug offenses, 

and did not abuse ItS discretion m determmmg consecutive sentences were appropnate 
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CONCLUSION 

Based on the foregomg, Respondent respectfully submIts that Appellant's convIctIOn 

and sentence should be affinned 
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all of ColumbIa, and Sohcltor Edgar L Clements, 
III , of Florence, for Respondent 

PER CURIAM In thIS cnmmal case from 1-1anon County, Glenn Q 
Pernell appeals hIS convIctIOn and sentence for traffickIng In cocaIne and 
traffickmg m crack cocaine We affirm 

FACTS AND PROCEDURE 

On August 2, 2006, pollce conducted a "contr.olled buy" In "Which 
Appellant allegedly sold crack cocame to a female confidenttal Informant 
Five hours later, after obtalnmg an arrest warrant, polIce staked out the 
Impenal Motel In MarlOn, S C , knOWIng that the confidentIal mformant and 
Appellant were scheduled to meet at that location I 

Appellant arrIved at the motel In a whIte Ford Crown V lctona WIth two 
male passengers Leavmg the passengers ill the vehIcle, Appellant entered 
the motel lobby, where the polIce approached hun to execute the arrest 
warrant A search of Appellant illcIdent to hIS arrest YIelded two bags of 
marIjUana 2 MeanwhIle, other officers searched the Crown V lctona, findIng 
a black pouch contammg COCaine, crack cocaIne and scales on the drIver's 
seat 

WhIle still at the scene, polIce read Appellant Mrranda warnmgs, WhICh 
he IndIcated he understood, and mquIred about the black pouch Appellant 
mitially confessed ownershIp of the pouch and Its contents, however, 
moments later he recanted thiS statement and claimed the pouch and drugs 

It appears that III order to allevIate Appellant's SUspIcIon the 
confidential mformant agreed to meet Appellant at the motel under a promIse 
of sexual Intercourse 

Pohce found one bag III Appellant's pocket and Appellant dIscarded 
another bag after seeIng polIce approachmg In the motel lobby 



were not hIS and that he had not arrIved m the Crown VIctOrIa He suggested 
the person who drove up In the vehIcle must have fled through a nearby field 

As a result of the controlled buy, Appellant was mdIcted for 
dIstrIbutIOn of crack. (the dIstnbutIOn charge) Furthermore based on the 
mCldents surroundmg hIS arrest, AppelJant was also mdIcted for ( 1 ) 
traffickmg m cocame 100-200 grams, (2) possessIOn of cocame "" Ith the 
mtent to dIstnbute m close prOXImIty to a school, (3) traffickmg m crack 
cocame 28-100 grams, and (4) possessIOn of crack cocame wIth the Intent to 
dIstrIbute In close prOXImIty to a school (collectIvely referred to as the 
traffickmg and prOXImIty charges) 3 

Tnal on thIS matter began on February 27, 2007 Based on dIscovery 
delays, the tnal Court granted a motton for a contInuance of the dIstnbutIOn 
charge but denIed a contmuance as to the traffickIng and prOXImIty charges 

Appellant made a motIon m hmme to suppress any testImony about the 
controlled buy and offered to stIpulate to the eXIstence of a vahd arrest 
warrant The trIal court denIed the motIOn, findmg the testunony about the 
controlled buy admISSIble as "an Integral part of [the State's] case to show the 
baSIS for the arrest" However, the trIal Court offered a lunItmg 1OstructIon 10 

WhICh the Jury was mformed that the eVIdence was bemg offered only "for 
the basIS of showmg further arrest " 

The tnal court permItted testImony regardmg Appellant's posseSSIOn of 
marIJuana as well as testImony that the polIce belIeved he may have been 
anned WIth a pIstol when he arrIved at the motel 4 

At the close of the tnal, Appellant's motIOn for a mIstnal was demed 
Appellant was found gUIlty of two counts of traffickmg The tnal court 

3 It IS not dIsputed that the ImpenaI Motel IS "" Ithm one-half mIle of 
Mullms Pnmary School as prescnbed by SectIOn 44-53-445(8)( 1) of the 
Code of Laws of South CarolIna 

No firearm was found on Appellant's person or III hIS vehIcle, however, 
polIce <.lIsco",ered ammUnItIOn III the vehIcle 

3S 
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sentenced hIm to twent)-five years on each charge to run consecutIvely The 
Appellant's motIon to reconsIder the !:'entence was denIed ThIS appeal 
tollows 

ISSUES ON APPEAL 

I DId the trIal court err In admlttmg testimony about the controlled 
buy, Appellant's possessIon of martJuana, and the police's belief that 
Appellant may have been carrymg a pIstol? 

II Old the tnal court err In denymg Appellant's motIon for a mistnal? 

III DId the trIal court err m sentencmg Appellant to consecutIve twenty­
five year pnson terms? 

ST ANDARD OF REVIEW 

In cnminal cases, the appellate court SItS to reVIew errors of law only 
State V Baccus, 367 S C 41, 48, 625 S E 2d 216, 220 (2006) Thus, an 
appellate court IS bound by the trIal court's factual fmdmgs unless they are 
clearly erroneous Id 

LAW/ANALYSIS 
I 

Appellant alleges the tnal court erred m allowmg testImony regardmg 
the drug buy, the manJuana dIscovered dunng hIS arrest, and the polIce's 
belIef that he may have been carrymg a pIstol when he arrIved at the motel 
We dIsagree 

The admIssIOn of eVIdence IS In the sound dIscretIOn of the tnal court, 
and Its decISIOn WIll not be dIsturbed absent an abuse of dIscretIOn State v 
Pagan, 369 S C 201, 208, 631 S E 2d 262, 265 (2006), State v Gaster, 340 
S C 545, 557, 564 S E 2d 87, 93 (2002) In order to reverse the tnal court's 
admIssIon of eVIdence we must find (I) an abuse of dIscretIOn on the part ot 



the tnal court and (2) lIkely prejUdICe State v Wise. 359 S C 14, 21, 596 
S E 2d 475. 478 (2004) A tnal court abuses Its dIscretIOn when Its 
conclusIons lack eVIdentiary support or are controlled by an error of law 
Pagan, 369 SCat 208, 631 S E 2d at 265. State V McDonald, 343 S C 319, 
325, 540 S E 2d 464, 467 (2000) 

A The controlled drug buy 

Appellant avers that the tnal court erred In admIttmg testImony 
regardmg the pnor drug transactIon WIth the confidentIal mfonnant 5 We 
dIsagree 

Generally, "evIdence of other dIstmct cnmes commItted by the accused 
may not be adduced merely to raIse an mference or to corroborate the 
prosecutIOn's theory of the defendant's gUIlt of the partIcular cnme charged II 

State v Lyle, 125 S e 406, 415, 118 S E 803, 807 (1923), see also Rule 
404(b), SeRE (1976) ("EvIdence of other cnmes, wrongs or acts may 
be admISSIble to show motIve, Identity, the eXIstence of a common scheme or 
plan, the absence of mIstake or accIdent, or mtent ") In addItIon, "evIdence 
of other bad acts or other cnmes may be admItted under the res gestae 
theory[]" State V MartuCCI, 380 S C 232, 257, 669 S E 2d 598, 611 (Ct 
App 2008), State v Adams, 322 S e 114, 122, 470 S E 2d 366, 370-71 
(1996) Res gestae allows for the admIssIOn of prIor bad acts when the prIOr 
acts are an "mtegral part of the CrIme charged or may be needed to aId the 
fact fmder m understandmg the context m WhICh the CrIme occurred" 
MartUCCI, 380 Seat 258,669 S E 2d at 612, State v Owens, 346 S e 637, 
652, 552 S E 2d 745, 753 (2001), overruled on other grounds by State v 
Gentry, 363 S e 93, 610 S E 2d 494 (2005), State v Wood, 362 S e 520, 
527-28, 608 S E 2d 435, 439 (Ct App 2004), State v Adams, 354 S C 361, 
379-80, 580 S E 2d 785, 794-95 (Ct App 2003) 

., Appellant alleges that Jt \-\tdS error to allow testimony about the 
controlled buy under the common scheme or plan exceptIOn However, the 
record mdIcates that the court dId not admIt the eVidence to show a common 
scheme or plan 

41 
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Here, the tnal court found that testimony about the controlled buy, 
\\ htch occurred Just five hours pnor, ""as an mtegral part of the case to show 
the basts for the arrest ThIS eVIdence was relevant to understandmg the 
context ill WhICh the cnme occurred as It explamed \\' hy the confidential 
mfonnant was at the motel6 and how and why she recognIzed the black bag 
and the Crown V lctona In hght of Appellant's confllctmg statenlents as to 
whether he drove the Crown V Ictona and owned the bag containIng the 
drugs, the eVIdence of the controlled buy offered by the confidenttal 
mformant demonstrated that when purchaSIng crack dunng the controlled buy 
she saw Appellant In possesslOo of the black bag and noticed the whIte 
Crown V lctona parked m front of hIS reSIdence There was no attempt by the 
State to mtroduce the VIdeo or audIo surveIllance of the controlled buy 
Moreover, the trIal court repeatedly mstructed the JUry that the only purpose 
for the eVIdence was to demonstrate the basIs for the arrest 

AccordIngly, the trIal court dId not abuse Its dIscretion In admIttIng thIS 
eVidence 

B. The marIjuana and testImony regarding the bebef Appellant was 
armed 

Appellant alleges that It was error for the tnal court to Introduce 
testImony that polIce found marlJuana on hIS person when he was searched 
mCldent to hIS arrest and that they belIeved he may have been armed We 
find these arguments abandoned on appeal 

Appellant makes a conc1usory argument that the prejUdICe of thIS 
testimony IS manIfest and brmgs no legal authonty to thIS Court's attentIon to 
support hIS posItIon Accordmgly, these arguments are abandoned See 
Bennett v Investors TItle Ins Co, 370 S C 578, 599, 635 S E 2d 649, 660 
(Ct App 2006) (findmg that when an appellant made only a concIusory 
argument and CIted no legal authonty the Issue was abandoned), Mulhenn­
Howell v Cobb, 362 S C 588, 600, 608 S E 2d 587, 593-94 (et App 2005) 

6 EVIdence mdIcates that dUfmg the controlled buy, the mfonnant 
feIgned mterest m meetmg Appellant at the hotel later m the day for sexual 
relatIOns m order to ease hIS SuspICIOn 



(notmg that faIlure to CIte legal authonty for a pOSItIOn and makmg 
conclusory arguments results m an abandonment of the Issue on appeal) 7 

II 

Appellant contends It was error to deny hIs motIon for a new tnal or 
mIstrIal based on the errors alleged above We dIsagree 

InItially we note that not all of Appellant's arguments are preserved for 
appeal At trIal, Appellant moved the court "for a new tnal or for a mIstrIal 

[because] the testImony concemmg the distrIbutIOn charge was hIghly 
preJudIcIal" Because Appellant dId not move for a mIstnal based on the 
testimony about the mar1Juana or the pIstol, the only argument preserved for 
appeal IS whether the admIssIOn of the testImony regardmg the controlled buy 
should warrant the grantmg of a mIstrIal See S C Deptt of Transp v FIrst 
Carolma Corp of S C , 372 S C 295, 301-02, 641 S E 2d 903, 907 (2007) 
(demonstratmg that In order for an Issue to be preserved for appellate reVIew 
It must be both raIsed to and ruled on by the tnal court), Payne V Payne, 382 
SC 62,70,674 SE2d 515,519 (Ct App 2009) (statmg that "Issues not 
raIsed and ruled upon by the tnal court WIll not be conSIdered on appeal"), 
see also State v Byram, 326 S C 107, 119, 485 S E 2d 360, 366 (1997) 
(notmg a party cannot argue one ground below and then argue a dIfferent 
ground on appeal) 

The deCISIOn to grant or deny a motion for a mIstnal IS In the sound 
dIscretIon of the trIal court and wIll not be overturned absent an abuse of 
discretIOn amountIng to an error of law State v Stanley, 365 S C 24,33,615 

7 Moreover, notwIthstandmg the abandonment of these arguments, m 
lIght of the overwhelmmg eVIdence of gUllt and the fact that the eVIdence 
bore out that no gun was found on Appellant, the admISSIOn of thIS testunony 
dId not prejUdICe Appellant See State v Hamilton, 368 S C ] 88, 213, 628 
S E 2d 482, 495 (Ct App 2006) (statmg that thIS Court re" lews errors m the 
context of the record as a whole and when there eXIsts overwhelmmg 
e" Idence of gUIlt, we may affirm under the hannless error doctrme). 
overruled on other grounds by State v Gentry, 363 S C 93, 6 lOS E 2d 494 
(2005) 
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S E 2d ..t55, ~60 (Ct App 2005), State v Garrett, 350 S C 613, 619, 567 
.;; E 2d 523, 526 (Ct App 2002) (statmg generally the grant or refusal of a 
new tnal 15 wlthm the trIal Judge's dIscretIOn and will not be disturbed on 
appeal WIthout a clear abuse of that dIscretIOn) In lJght of our deCISion that It 
was not an abuse of dIscretIon to admIt the testimony regardmg the controlled 
buy, the tnal court correctly denIed Appellant's motion for a mIstndl 

III 

Fmally Appellant alleges that It was error to unpose consecutIve 
sentences We dIsagree 

A tnal judge IS granted broad dIscretIOn ill determming a sentence 
State v Franklm, 267 S C 240, 246, 226 S E 2d 896, 898 (1976), State v 
Barton, 325 S C 522, 532, 481 S E 2d 439, 444 (Ct App 1997) The scope 
of the tnal court's abIhty to mqurre about mformatlOn on sentencmg IS nearly 
"unluruted eIther as to the kInd of mfonnation he may conSIder, or the source 
from WhICh It may come" FranklIn, 267 SCat 246, 226 S E 2d at 898 
"LIkeWIse whether multIple sentences should run consecutively or 
concurrently IS a matter left to the sound dIscretIon of the tnal Judge" Barton, 
325 SCat 532, 481 S E 2d at 444 Moreover, absent "partIalIty, prejUdICe, 
oppreSSIon or corrupt motIve, thIS Court lacks jUnSdiction to dISturb a 
sentence that IS WIthIn the lunit prescnbed by statute" Id , accord Stockton v 
Leeke, 269 S C 459, 462, 237 S E 2d 896, 897 (1997), Franklm, 267 SCat 
246, 226 S E 2d at 898 

The tnal court conSIdered the CIrcumstances of thiS case and 
detennmed the sentences should run consecutIvely The record does not 
support, and Appellant does not allege, the sentence was the product of any 
partIalIty, prejUdICe, oppreSSIOn, or corrupt motIve Accordmgly, whIle the 
sentence Imposed IS admIttedly substantial, 10 the absence of an abuse of 
dIscretIOn, thIS Court IS WIthout authOrIty to dIsturb It 

CONCLUSION 

Because the testImony concernmg the controlled buy was admISSIble, 
and the other arguments abandoned, Appellant's motIon for mistrIal was 



properly dellled rvtoreover, \\ e find no error 10 the tnal court's ImposItIOn of 
consecutive sentences Accordmgly, the rulmg of the trIal court I~ 

-\FFIR~IED 

SHORT, THOMAS and GEATHERS, JJ , concur 

4~ 
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RETURN 

------.------------------------~) 

The Rt"pondent, makmg Its Return to the dpplIcatIOn for post convIction rdlef(PCR) filed 

Del.embo Iof, 2009, would respectfully show thIs Court 

The ApplIcant IS presently confined m thl;! South CarolIna Department at Correction'> 

PUt <;ll'lnt to ordtrs at wmmltment ofthe Manon County Clt.rk of Court The ApplIcant \\-a1:. Imltcted 

dt the November 2006 term at the Manon County Grand Jury tor dIstnbutIOn at w<.amt ba'>e, 

trdftll.kmg m l.OCdmt posseSSIOn ot l.Ocame with mtt.nt to distrIbute wlthm plO",{lmlty of tl SL.hool 01 

p<1I k tratflckmg In cocame base, dnd pos~es<;IOn at l.ocatnt. ba1:.e with mtwt to distrIbute wlthm 

proximity of a school or park (2006-GS-33 297) J M Long, III, EsqtlIfe, rt..pll.~entu:l .. thl. 

ApplIC..«.ll1t Tht Appltcant proceeded to tnal on February 27 Marc,h 1,2007, on count'> 2-5 ot tht. 

InJIUI1lt.nt (count I Jt~tnbutIOn Wtl'> nollt piO~~t.d \I,lth ka\l. to rtstorl;!), 111 hant ot tht.. HonOlabk 

[d\\<lId B (uttlllghdll1 (.lllJ dJur, Tht. AppllUlIlt \\ l~ LOn\lduI ot trdttic..k1l1g 111 UKdlllL. ,lI1d 

tl Ittldl.lI1g III LLH.<lIl1l. b I~C but \"a~ ac.qUlttL.d ot tht.. tVvo plOXIITIlty l.hJrgl.'i H{. \v<1'> -.cntL.nL.t.d 1)\ 

ludgl. Cottll1g11..1l11 to l.Ol1~l.(.Utl\l. tum~ ot t\\t.nt\-h\t. (25) VL.ar~ IITIpn~onmt.rH on l. lL.h L.h<ugc 
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\ tllnd" \it)tII..L ()t ~\pp<"ll WdS tJkd <Inc! an apP1.1I \\ h puk<..t<..d on the \ppll<" U1t ., hdl1lt 

l ht. \()urh ( 1101 lila COlIlt ot I\ppt..db 1ttlllllt..d tht LOn"ldlOl1 I)tate \- Pemdl 2009-LP N-l (hkd 

Jul} 20 200l)) rhl.. 1l..I11Itt1tUI \\-u::' !5::.ued on August 7 2(01) 

\It,\!. .. ht..d herL.\lth dnd lllCOrpol1tt..d herem an .. tht rl;! .... OIJ5 ut th~ \1allon Cuunty Cktk ut 

( nUJ11lg II ding the subject com IdlOn::. tlK ApplIcant's rtcOids trom the South CUloilna Departml..l1t 

ot COITt<-tlon", the tndl trans<..npt, tlK bnds and the opll11On trom the direct .Ippedl, dnd the PC R 

dppllcatlOn Any ot tht.. above not ::'0 atta\"htd WIll be forwdrded upon receipt The Respondent 

1t.::.erH .. 5 tht. fight to amend this Return upon recupt of <my Idevant matenals 

[[ 

In hIs applt<..atlOn, the Apphcant dlleges that he 15 berng held rn custody unlawtully tor the 

tollow mg reason Inette<..tlve aSSIstance ot tnal LOunsel 

m 

The Rc::.pondtnt ::.ubmits that the ApphL<int's alieg<.ltIon that he received rneftectrve assIstdn<..e 

ot coun::.el IS WIthout ment The Respondent contends that the AppiJcant's tnal counsel rendered 

aOu.J.uate d::.::.lstan<..e and provided replesentatlOn wlthm the lange of competen<..e ItqUlred by 

dttOI11t.yS rn l.nmrndl ca'>es See Butler \- State 286 S C 441 334 S E 2d 813 (1985) 

In a pO'it-convl<..tlOn rtltef proceedmg, the ApplIcant bear::. tht, burden of provrng the 

dltg.ltlOm 111 thUl applIcdtlon [d Whtrt lI1ttft...t.lI\-C <.l::''il~ldnl.i:.. ot coun"d 1::. allegtd d::' d ground tOI 

rtlld tht: AppitLant mU5t pro\( .. that' l.Ounsd':; <..OnduLt::.o undtnnIl1t...o the propi:..r tundlol1lng ot tht... 

ldvl rs It 1.11 pI IH.. C., " th1t th~ t!l,l! I....tnnol bt... rdlt...d upon I~ hJ\ll1g produl. .... d dJU::.t Ic:,ult I ':lUIL!\l.ll.l0 

~\ l.,hrngton -l66 L ~ 668, 104" C t 2052 2004 ~O L hi 2<.1 67-l 692 (1984) Butlt.r '>.!:!Q.I.J 

rhe ploper nltdSlIrc of p<..1 to rmJI1<..e IS \\ hdhu tht... attornty pro\ Ilito rt...pl(.::.wtdtlOll wlthll1 

thl. 11ngl. ot Lornrt.ft...IKC IlqUltul1l1 Ull111nnl CdS<.. ... 1 ht l.OUlt~ prc')ul11c thdt LOlIn"d IUH.krt...d 



Id~L[u Itt. h",,,r HILI". IIld m,ldl- 111 ~lgl11tlLJllt dLlI'>IlHl<; III the L XLIU::'l ot Il,l.,OIl.Ibk plO1L. ... ~lon 11 

11ldglll~l1t \tlllklllld "upn rhL. \ppllcdllt lllll::.t O\lILOme thl ... plL<;umptlon In ortiLr to ItCI.I\e 

Idld (hLIr} \ ",t,[tt., 100 ~ C II 'i ~86 S E 2d 62-+ (1989) 

-\ t\\v plUnged tt.::.t I::' lI,t.d In L\aluJtl11g allL.gatlOn::. ot tndkL[I\L. J::'"I::.t,lIlCe ot LOUn.,tl 

FlI st the A,.ppltcant mllst proH. that LOunst.!'c; ptrtonnance \\ .IS deticlt-nt Under thl' prong, attol11ey 

p~1 tOI ll\,ltlLL I" II1L \::.LlrLU bv lt~ 'lL.d,>onJbknt.'>" umiLr PlottsslonJI nonn::. " ChLlry 100 S C .It 117 

386 ~ E 2d Jt 62\ (lflllg StrIckland St.L.ond, counsel's oeficlt.nt pt.rtormance mw,t havt. prejudiced 

the -\pphL.ant such that "there IS a reasonable plObablllty that, but for LOllnsd's unprotesslOnal errors 

the re<;u\t oftht. proceedtng would have bt.en different" Cherry, 300 Seat 117-18,386 S E 20 at 

625 

The Rtspondent ~ubmlts that tht. App\t("ant cannot sattsty Lither rcqutfcmwt ot th", 

StrILklJnd test HowLvt.r, tht. allegatIOn of lI1etkctlvt. asslst<lI1Ce ot counsel plobably ratst.s 

qut.::.tlOns of tact that L.annot be concluslH..ly rdutcd by the leL.Old The Respondl.l1t requu;ts an 

",vldentlary healing to tully rt.::.olvt thIS I<;<,ue See Sharper v State, 279 S C 264,305 S E 2d 247 

(1983 ) 

IV 

Thc Rt.sponcknt thl.rLfort. rt.que"t.., that thl::' COUlt LOn'vcne dn l.vld\..ntlary heanng ~olel) on 

thl. 1::'<;Ut" of tndfl.ctnL as"I~tanLt. ot wllnsd A::, to elll otht.r <llkgatlOns, tht. Rc"'ponot:nt mo\t.,<; tor 

"umlllelrv Lll~ml<;sdl pur<,udnt to ~ l lod\.. Ann ~ 17 27 70 on the baSI'> thelt thert.ls no gt.nulllt.I::'SUt.. 

ot n If1..11 Ii t II.! \~ hlLh \\ vult! nL.L~"'''lt Itt. .Ill ~\ llkntldlj hl..Jllng ,uH.I thJt tho,>t. <.llkgJtloll'> "huuld b<.. 

dhll1l'>"t-l1 .I') d I11dtt<..r of I,l\v 

! lLh 1I1d t\L\'v ,t1klSltIOn umtdtnl.d \\Ithlll tilt. 1ppitL ltlOI1 not hULlnbdol<" V{pl<.."ly 
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INDICTMEN r FOR 

ST -\ TE OF SOUTU CAROUNA UNl AWFUL DRUGS 

lOuN IY Or MARION 

j 
At a Court nfGeneral ~esstons convwed on NOVEMBER 21,2006 the Grand Jurors of MARlON 

Count) pn:::'l.n£ upon their oath 

COUNT ONE - DISTRIBUTION OF COCAINE BASE 

That GLENN Q PERNELL did 10 MARION County on or about August 02, 2006, Violate Sectlon 
44 53-0375(8)(2) of the Code of Laws of South Carolina (1976), as amended, In that he did distnbute to a 
confidentIal mformant of the Manon COUflty COmblI"ed Dmg Urn·, 11 qU .... '1tlty of Cocdlne BdSe a 
controlled substance, such dlstnbutIOn not haVing been authonzed by law 

COUNT TWO - TRAFFICKING IN COCAINE 

That JEFFERY LEVON GRA YES, GLENN Q PERNELL AND DERRICK LEVON PLAIT did In 

MARlON County on or about August 02, 2006, VIOlate SectIon 44-53-0370(e)(2)(c) of the Code of Laws 
of South Carolina (1976), as amended, In that they \Vas knowmgly In actual or constructive posseSSIon ot 
more than 100 grams but less than 200 grams of Cocaine 

COUNT THREE - POSSESSION OF COCAINE WITH INTENT TO DISTRIBUTE 
WITHIN PROXIMITY OF A SCHOOL OR PARK 

That JEFFERY LEV ON ORA YES, GLENN Q PERNELL AND DERRICK LEVON PLATT did m 
MARION County on or about August 02, 2006, VIOlate Section 44-53-0445(B)(1) of the Code of Laws of 
South CarolIna (1976), as amended, In that they did knowmgly and intentIOnally possess With mtent to 
dIstnbute a quantIty of Cocame, a controlled substance, such posseSSIOn havmg occurred withm a one-half 

mIle radIUS of a school or park, to-WIt Mullms Pnmary School 

COUNT FOUR - TRAFFICKING IN COCAINE BASE 

Thdt JEFFERY LEVON GR;\. YES GLENN Q PERNELL ANT) DERRJrK LEV()N PL'\TT dId I" 
MARION County on or dbollt August 02 2006 VIolate Section 44 53-037S(C)(2)(b) oftht., Code of Laws 
of South Carolma (1976), as amended, m that they was knowmglv m actual or constructive possessIOn of 

more than 28 grams but less than 100 grams of Cocame Base 
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,\ TTACI ILD TO AND BECOMING A PARl OF 1 HE ORlGfNAL INDle rMENT FOR UNl A Vv FUl 

DRUGS \\ ITH TIft: AFORt:SAID NAMt:(S) OF Jt:FFt:RY Lt:VON GRA Vt:S GL£~'N Q P£~\l~LL ANI 
DERRICK L[VON PLAIT ~HO\VN [H[REON 

COllNl FIVF - PO~~F~SION OF COCAINE BASE WI rH lNTENT TO DISTRIBUTE 
WITHIN PROXIMITY OF A &CHOOI OR PARK 

I hat JEFF- ER Y LEVaN GRAVES, GLENN Q PERNELL AND DERRICK LEVON PLAIT did In 

MARION County on or about August 02, 2006, vlOlate SectlOn 44-53-0445(B)(2) of the Code of Laws of 
South Carolma (1976) as amended, m that they did knowmgly and mtentlOnally possess with mtent to 
ulstnbute a quantity of Cocame Base, a controlled substan~e, such posseSSIOn havmg occurred wlthlll a 
one-half mIle radIUS of a school or park, to-WIt North Mullins Pnmary School 

Agulllst the pedce .. md dlgmty of the Stdte, and contrary to the statute 10 such case made .md proVided 

SOLICITOR 


