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Dear Clerk:

Please see the attached Notice of Appeal, Proof of Service, and Order from
which the appeal is taken.

Please advise if you need anything more at this time.

Thank you,
Sarah

Sarah Ganss Drawdy | Byrholdt Drawdy Attorneys At Law, LLC
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July 1, 2025

Danielle Dixon, Esq.

Office of the Attorney General
P.O.Box 11549

Columbia, SC 29211-1549

The Honorable Kristi Curtis
PO Box 11629
Columbia, SC 29211

Clerk of Court for the Court of Appeals
ctappfilings@sccourts.org

Clerk of Court Berkeley County
P.O. Box 219
Moncks Corner, South Carolina 29461-0219

Re: The State of South Carolina - ’7—” ) P
Case No.: 2020-CP-08-01034 fhs s o I
Dear All;

Enclosed please find Jerald Howard’s Notice of Appeal, along with a Proof of Service for

the same.

If you would be so kind as to file and return in either the self-addressed stamped envelope
or via e-mail to Sarah@ByrholdtDrawdy.com, it would be greatly appreciated. Thank you for

your help in this matter.
Sincerely,
AN A Orow
Sarah Ganss Drawd
SGD
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable Kristi Curtis., Circuit Court Judge
Case No. 2020-CP-08-01034
The State of South Carolina Respondent,

Jerald Jermaine Howard, #380868

NOTICE OF APPEAL

Appellant appeals the Order of Dismissal by the Honorable Kristi Curtis, signed
on May 7, 2025, and filed with the Berkeley County Clerk of Court on June 5, 2025. This
appeal is taken directly from that order, which Appellant received written notice of entry
of on June 6, 2025.
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Sarah Ganss Drawdy
2315 N. Main Ste., 117
Anderson, SC 29621
Phone: 864-261-3977

Other Counsel of Record:

Danielle Dixon, Esq.

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211-1549





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable Kristi Curtis., Circuit Court Judge
Case No. 2020-CP-08-01034
The State of South Carolina Respondent,
Jerald Jermaine Howard, #380868 Appellant
PROOF OF SERVICE

I certify that I, April D. Rollins, did serve the NOTICE OF APPEAL on the following
individuals by depositing a copy of it in the United States Mail, with proper postage affixed
thereto, on July 1, 2025 and/or via e-mail address: ctappfilings@sccourts.org addressed as shown
below:

Danielle Dixon, Esq.

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211-1549

The Honorable Kristi Curtis
PO Box 11629
Columbia, SC 29211

Clerk of Court for the Court of Appeals
ctappfilings@sccourts.org

Clerk of Court Berkeley County

P.O.Box 219
Moncks Corner, South Carolina 29461-0219
e "
A Apri D\ Rolliny
SWORN to before me this
1% day of July 2025
. MUL/ Of (u«}é’ﬁ/ eI,
Sarah Drawdy / ‘p““:; DRAW”""':.%
Notary Public for South Carolina & Q}@QONE{::- %
My Commission expires 77— 25— 18 £ &, -":-;3“ %






COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT
)
Jerald Jermaine Howard, #380868, ) Case No.: 2020-CP08-01034 -
)
Applicant, )
) ORDER OF DISMISSAL 2
V. ) 2R £ ;
) mmr &
] ro2 EF T
State of South Carolina, ) il J"“
S
) gin <
&8 .
Respondent. % = %@ % m
T e
This matter is before the Court by way of an application for post-conviction felief{PCR

filed by Jerald Jermaine Howard (Applicant) on May 7, 2020, On June 26, 2023, an evidentiary
hearing convened before the Honorable Kristi Curtis. Applicant was present and represented by
Sarah G. Drawdy, Esquire. Assistant Attorney General Danielle Dixon represented Respondent.
At the hearing, the Court heard testimony from Applicant, investigator Jody Black, and trial
counsel James W. Smiley, IV. After reviewing the records before this Court and the testimony
presented at the hearing, this Court finds Applicant did not meet his burden of preof. Thus, this

Court denies relief and dismisses this application with prejudice.

PROCEDURAL HISTORY

Applicant is presently confined in the Department of Corrections serving & life sentence.
In A;pril 2019, the Berkelcy County Grand Jury indicted Applicant for murder (2019-GS-08-1040)
and destruction, desecration, and/or removal.of human remains (2019-GS-8-623). These charges
arose from the death of Applicant’s live-in girlfriend, who went missing from Spartanburg County
around February or March of 2014, and whose remains were later discovered in a woaded area in
Berkeley County near the home of Applicant’s parents,

On July 15, 2019, Applicant proceeded to a jury trial before the Honorable R. Markley
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Dennis. James Smiley and Laree Hensley, Esquires, represented Applicant. Assistant Salicitors
Bryan Alfaro and Bart Stegall prosecuted the case. The jury convicted Applicant as indicted, and
Judge Demnis sentenced him to concurrent terms of life for murder and ten years for desecration
of a human body.

Applicant filed a direct appeal and was represented by Appellate Defender Susan Barber
Hackett. However, the Court of Appeals dismissed the appeal on February 6, 2020, after Applicant
moved to withdraw his appeal, The remittitur was sent February 24, 2020.

TRIAL TESTIMONY

Victim was Applicant’s live-n girlfriend, and they had twins. At trial, Victim’s brother
Daniel Goodlett testified he last spoke to Victim on February 17, 2014, (Tr. 143). On March 5,
Daniel texted Victim. Daniel didn’t receive a response until March 6, which was out of character
for Victim. Daniel testified “the message was written differently than the way that she would
normally text,” and he wasn’t sure it was Victim responding, (Tr. 144-46). Victim’s mother
Bozena Goodlet—a native German speaker—testified she messaged Victim on February 28, 2014,
in Gierman and received a response “in bad German.” She-explained that was odd because Victim
understood German. (Tr, 172-73).

Victir’s father James Goodlett testified Applicant contacted him on March 8, 2014, and
told him Victim had been missing for “[m]ore than ten days.” (Tt. 152-53). James, who lived in
Texas, called law enforcement on March 10 and asked them to check the home; they did not see
Victim. James travelled to South Carolina on March 12, 2014, and filed a missing person’s report.

Victim’s friend Travis Martin testified he had overheard Victim and Applicant argue about

Applicant finalizing his divorce.! (Tr. 260), Martin testified he last saw Victim on February 20,

t Applicant was married to a different woman while living with Victim.
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2014, He stated he received a call from her number on February 22 or 23", but nobody was on
the line when he answered. Martin tried calling back but no one answered. He testified he received
a volce mail from Victim’s Yahoo Messenger account on February 23 or 24" but it was only
background noise. (Tr. 262-63). Martin testified he continued receiving texts from Victim’s phone
for about two weeks after February 20%, (Tr. 268-69).

Jerald Howard, Sr., Applicant’s father, testified he lived in Huger, South Carolina—about
two to two-and-a-half miles from Cainhoy Elementary School.? He recalled Applicant and the
{wins visiting him in “the first part of the year” of 2014-—possibly early March—and staying one
night. He stated Applicant returned in March 2014 and left the twins with him; about four or five
days later (on March 26), law enforcement removed the twins from Jerald’s home. (Tr. 279-81).
Jerald denied telling Sergeant Tracy Moss that Applicant visited him in February, “dropped the
twins off, left, but came back a short time later, got the twins, and went back home.” (Tr. 282).

On March 13, 2014, Sergeant Tracy Moss with the Spartanburg County Sheriff’s Office’
spoke to Applicant. Applicant told Sergeant Moss he had not seen Victim in three weeks. He
claimed he went to the store, and when he returned Viciim was not there, (Tr. 189-90).

On March 20, 2014, Lieutenant William Gary spoke to Applicant. At that time, Applicant
said he last saw Victim the weekend of February 21%-23", when she left to go to the store. (Tr,
795-96). Lieutenant Gary stated Applicant gave police his cell phone, which he said was one of
Vietim’s old phones. Applicant indicated Vietim got an iPhone 5 in March 2013, (Tr. 296-97).

On March 20, 2014, Sergeant David Hogsed executed a search warrant of Applicant and

Victim’s home. He testified he noticed a reddish substance (a) on a couple of door frames,

2 Huger is in Berkeley County. In 2019, Victim’s skeleton was found in woods near Cainhoy Elementary.

3 Applicant and Victim lived in Spartanburg county.
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including a closet door in the hall; (b) in the catpet at the foot of the bed in the master bedroom;
(c) in the doorway to the master bedroom; and (d) on the sink in the master bathroom. He also
noticed red spatter on the back of the bathroom door, and a hole in the wall behind the bathroom
door. Sergeant Hogsed testified several portions of the red substance tested positive for human
blood. (Tr. 204-05). Sergeant Hogsed returned to the home on March 21% with BLUESTAR
chemicals to look for cleaned-up blood. He testified the carpet in the hallway from the bedroom to
the living fluoresced, indicating blood had been in that area. (Tr. 214-15).

On March 26", Lieutenant Gary spoke with Applicant again. When Lieutenant Gary asked
if Applicant had heard from Victim, Applicant said Victim had sent him text messages. Applicant
showed Lieutenant Gary his phone, which contained messages from an iPhone 5 that Victim used.
(Tr. 298-99). Applicant maintained the same story—that he had not seen Victim since she left to
go to the store. Lieutenant Gary stated Applicant narrowed the ﬁme of her leaving to February 22
around 5:30 p.m. (Tr. 300). Applicant told Lieutenant Gary he did not have Victim’s phone, but
he believed it was “somewhere in the neighborhaod.” (Tr. 300).

Sergeant Moss obtained warrants for Victim’s and Applicant’s bank records, and she

testified to the following:

» On PFebruary 25, someone made a purchase from Rosetta Stone from
Applicant’s account;

« On March 4, a $200 check from Victim’s account {dated March 1) was
deposited into Applicant’s account;

¢  OnMarch 4, Applicant withdrew $500 from his account;

e Two transactions on Victim’s debit card (one in February and one on March 9)
were declined;

« Rentals at Enterprise Rental Car on February 18, 19, and 241

(Tr. 193-96).

4 Sergeant Moss did not clarify which account made those purchases,
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Lieutenant Gary testified he obtained records from Enterprise showing Applicant rented a
car Febroary 2150.24% and put “a little bit over 500, 520 or 530* miles on the car. Lieutenant Gary
testified that based upon MapQuest, the distance from Applicant’s home in Spartanburg to his
parents’ home in Berkeley was about “200 and some odd miles” one way. (Tr. 302-03). He testified
Applicant told him he remained in Spartanburg February 215t24" When asked about the mileage
on the car, Applicant told Lieutenant Gary “he used to work and Enterprise; he knows they don’t
look at [the odometer]; basically that they lie to do it.” (Tr. 303).

Lieutenant Gary testified Applicant told him he did not have Victim’s debit card; however,
the card had been swiped (and declined) at a gas station on March g% Lieutenant Gary viewed
the video from the gas station and saw Applicant at the pump when the card was declined. He
testified immediately after Victim’s card was declined, Applicant used his own card. (Tr. 303-04).
Lieutenant Gary testified Applicant admitted to writing a check from Victim’s account on March
1% and signing Victim®s name 1o the check. (Tr. 304),

Lieutenant Gary testified that cell tower records indicated Victim’s phone connected to a
tower in the Charleston area the weekend of February 22" and another tower on February 26. He
stated he questioned Applicant about the records, but Applicant said, “He didn’t know anything
about it, about the phone being down there.” (Tr, 305-06). Licutenant Gary stated other records
showed Applicant’s cell phone “going up [Interstate] 83 North and then coming back down 85 at
some point” on March 9™. He testified that while Applicant’s phone was near a Flying J gas station
around exit 104 or 105, Vietim’s phone” power{ed] up and connect[ed] to a tower and then goes
back off.” (Tr. 306-07). When questioned about these records, Applicant told Lieutenant Gary that
Victim could be “sneaky” and must have been following him, (Tr. 307). Lieutenant Gary

questioned Applicant about an iPhone 4 that records indicated Applicant was using, but Applicant
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told him he no longer had it; “the screen was cracked and it must be in the trash.” (Tr. 308).

Licutenant Gary testified he obtained search warrants for Applicant’s car, Applicant’s
wife’s car, the Enterprise rental car, and Applicant’s home. Lieutenant Gary spoke with Applicant
on March 26" and told him he had the warranis ready to go, and Applicant agreed to meet
investigators at the home to let them in.

Investigator Joseph Guffey followed Applicant home on Match 26%. He testified when
Applicant pulled ioto the driveway, he opened the garage door slightly, “got out of the driver’s
seat of the car, rolled under the door and shut it behind him.” (Tr. 247). After police began banging
on the front door; Applicant opened the door and was arrested. (Tr. 245-48). Police recovered an
Android phone from Applicant when he was arrested, and recovered Victim's Apple iPhone 5
from Applicant at the detention center. (Tr. 219, 254). Officer Ballew testified Applicant initially
tried to hide the phone.in his boot; when Officer Ballew asked about it, Applicant “acted like he
didn’t know what 1 was talking about at first.” (Tr. 254). Police also recovered cell phones from
Applicant’s home; an iPhone 4 in a black case from the center console of the Jeep; and a white
iPhone in a pillow case in the trunk of'the jeep. (Tr. 352-55).

Licutenant Gary testified Applicant provided a recorded statement after his arrest. In it, he
stated he found Victim’s iPhone 5 at his house the day before or the morning of the arrest. (Tr.
314-15). When asked why he didn’t provide the phone to police earlier that day, Applicant “said
he was being accused or a suspect in it.” (Tr. 316). Applicant changed his prior story and told
Lieutenant Gary that Victim’s phone was in the Charleston area on February 23" because “he was
taking her to meet someone down there” so she could work to pay off a debt. He also changed his
prior story that she was gone when he teturned home from the store. (Tr. 316-17).

Investigator Lindsey MeGraw performed a digital extraction on the iPhone 4 that was
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found in Applicant’s Jeep, and the State entered the following web history from the phone:

Searches for “Cainhoy Elementary Middle” and “Huger, South Carolina” on
February 24%;

Search for “Huger, South Carolina news”; on February 26,

Searches for “Berkeley County, South Carolina” and “Huger, South Carolina
news” on February 27",

Search for “Huger, South Carolina news” on March 1%

Search for “Berkeley County news” on March 2°%;

Searches for “can you identify a burned body?”, “how authorities identify a

burned body?”, and “burned body cases solvable challenge for investigators”
on March 3%,

(Tr. 321-25).

Amanda Hinojos, Victim’s friend, testified she last saw Victim on February 8, 2014, She
stated she received text messages from Victim’s phone on February 28" about meeting with
someone named “Leo.” On March 4™ Hinojos went to Victim’s home to meet Leo. Hinojos

contacted police when she later learned Victim was missing. On March 14™, Hinojos identified

Applicant from a lineup as “Leo.” (Tr. 380-83, 392).

CURRENT APPLICATION

On May 7, 2020, Applicant filed this PCR application alleging:

.On August 25, 2021, Applicant filed an amended application to allege the following

Defense attorney was incompetent, Defense Attorney provided
ineffective assistance of counsel. 1 am innocent of my charges.
Defense attorney failed to present evidence, failed to call key
witnesses, and failed to investigate case.

grounds of ineffective assistance of counsel:

a, Counsel failed to investigate my case.

b. Counsel failed to present evidence that would have established
reasonable doubt as to my guilt.

c. Counsel failed to talk with or call key witnesses in defense of my
case,
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d. Counsel failed to effectively cross-examine State’s witness to
attempt to cstablish reasonable doubt.

e. Counsel failed to discuss cellphone and bank records with me and
to use this information to cross-examine State’s witnesses.

£, Counsel failed to prepare for trial as he was involved in another
ongoing murder case.

g, Counsel told me there was not enough evidence to convict me.
h. Counsel failed to investigate alleged victim’s background, bad
acts, and acts of violence against victim and Defendant to provide
alternative theory for victim’s death by others.
On October 17, 2022, Applicant filed a motion to add the following grounds of ineffective
assistance of counsel:
1. Counsel failed to object to the State’s failure to prove each and
every element of the statute, 8.C. Code Ann. § 17-19-30"; cause of
death;

2. Counsel failed to request chain of custody report for cellphone;

3, Counsel failed to object to the cell phone on the basis it was seized
by the detention center without a warrant.

At the hearing, Applicant proceeded on the allegations of his amended applications.
Additionally, he alleged counsel was ineffective for not objecting to the extraction of his cell
phone. Finally, at the conclusion of the hearing he requested a belated appeal.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the records before it, including the Berkeley
County Clerk of Court records of the underlying convictions; Applicant’s records from the South
Carolina Department of Corrections; the trial transcript, the records of Applicant’s direct appeal;

and the records of this PCR application. This Court has further had the opportunity to observe the

5 'This statute addresses the sufficiency of a murder indictment.
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witnesses presented at the PCR hearing, closely pass upon their credibility, and weigh their
testimony accordingly.® After a careful review based on the Strickland standard set forth below,
this Court finds Applicant has failed to carry his burden of proof. Below are this Court’s findings
of facts and conclusions of law as required by section 17-27-80 of the South Carolina Code (2017).

Imeffective Assistance of Counsel

Tn a PCR action, an applicant bears the burden of proving the allegations. Butler v. State,
286 8.C. 441, 334 8.E.2d 813 (1985). In evaluating claims of ineffective assistance of counsel,

courts apply the two-pronged test outlined in Strickland v. Waghington, 466 1J.S. 668 (1984). First,

an applicant must prove counsel’s performance was deficient. 1d.; Cherry v. State, 300 8.C. 115,
117, 386 S.E.2d 624, 625 (1989). Under this prong, courts measure an attorney’s performance by
its “reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625. “Counsel is strongly presumed to have rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgment,” and an applicant must overcome
this presumption to receive relief. Id.; Cherry, 300 8.C. at 118, 386 S.E.2d at 625. Second, a PCR
applicant must prove the deficiency prejudiccci him such that “there is a reasonable probability
that, but for counsel's unprofessional errors, the result of the proceeding would have been
different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
Failed to investigate / prepare / present evidence’

Applicant first contends counsel was ineffective for failing to investigate and present

evidence that would establish reasonable doubt and failing to talk with or call key witnesses.

Specifically, he contends counsel failed to investigate Victim’s background, bad acts, and acts of

8 This Court will reference PCR testimony where relevant below.

7 This section combines allegations a, b, ¢, f, and h of the amended application,
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violence against Victim and Applicant to provide an alternate theory for Victim’s death. He further
contends counsel failed to prepare for trial because he was involved in another murder trial.
Applicant did not prove this ground.

At the PCR hearing, Applicant testified he met with counsel on numerous occasions during
the two years he was detained, but most of the time counsel discussed other cases or football. He
stated they initially discussed his case for about an hour, and they discussed it again about a week
before trial for one-and-a-half to two hours. Applicant stated when he asked about his case, counsel
told him he was attempting to have him released on bond so Applicant could earn additional money
to pay counsel. He averred they did not discuss his case further until coungel finished another trial.

Applicant testified he provided counsel the names of witnesses—specifically Gale Strap—
that he wanted counsel to talk to, but counsel did not talk to those people. He also stated he
provided counsel alternate theoties for Victim’s death. Specifically, he testified, “I told him the
house was burnt down. 1 told him about vandalism to vehicles. I told him about investigators
coming to speak with her in regards to what was going on, T told him that we feared for our lives.”
Applicant testified counsel did not follow up on that information or present it at trial. He stated
counsel told him, “It’s not the truth that matters, It’s what can be proven.” He further stated counsel
told him the State could not prove a cause of death, and counsel advised him not to testify.
Applicant stated that if he had testified, he would have informed the jury that he was writing a
book, and the web searches law enforcement found were research for his book.

Trial counsel testified his primary strategy was to challenge the lack of evidence. He stated
Applicant “brought up many, many things, from the explanation for the information on [Victim’s]
phone about the search for crematorium and dead bodies and burned bodies—.” Applicant also

told him Victim worked as an escort, He stated he focused his strategy on the State’s burden of
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proof and his argument that they could not meet the elements of murder rather than trying to
explain Applicant’s actions to the jury.

This Court further finds counsel articulated a valid strategy of challenging the State’s lack
of evidence, and a review of the record indicates he was prepared for trial. In light of this valid
strategy and because of the incredulous nature of Applicant’s various explanations, this Court finds
counsel was not deficient in not further investigating Applicant’s dubious claims. Thus, Applicant
did not prove deficiency.

Further, Applicant did not call any witnesses® at trial to establish a third-party defense or
provide an alternate theory for the murder and thus failed to meet his burden of proving counsel

was ineffective for failing to investigate or present evidence. See Bannister v. State, 333 S.C. 298,

303, 509 S.E.2d 807, 809 (1998) (“This Court has repeatedly held a PCR applicant must produce
the testimony of a favorable witness or otherwise offer the testimony in accordance with the rules
of evidence at the PCR_ hearing in order to establish prejudice from the witness' failure to testify at
trial.” (emphasis in original}).

To the extent Applicant contends counse] was ineffective for advising him not to testify,
this Court finds Applicant himself made that decision after being advised by the trial court of his
right to testify. (Tr. 558-63). This Court further finds counsel articulated a valid strategy of
challenging the State’s lack of evidence, and based on that strategy (and Applicant’s testimony at
the PCR hearing), counsel’s advice to him to not testify was reasonable under prevailing
professional norms and not deficient; Finally, this Court finds it is not reasonably probable the

outcome would have been different had Applicant testified at trial. At the PCR hearing, Applicant

% Applicant called a private investigator, Jody Black, who testified he reviewed the law enforcement file.
However, Applicant did not call any witnesses who would have established an alternate theory or third-
party defense.
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testified (he web seatches law enforcement extracted from his phone were research for a book he

was writing. However, based on this Court’s observations of Applicant during his testimony, the

temporal proximity of the searches to Victim’s disappearance, and the similarities between

Victim’s murder and the web searches, this Court finds this testimony NOT credible. This Court

further finds it is not reasonably probable a jury would have concluded he was doing research for

a baok had he testified. Applicant did not prove deficiency or prejudice, and this claim is denied.
Failed to cross-examine witnesses’®

Applicant contends counsel failed to effectively cross-examine State’s witness to attempt
to establish reasonable doubt. Specifically, he asserts counsel failed to diseuss cellphone and bank
records with Applicant and to use this information to cross examine the State’s witnesses.
Applicant did not prove this ground.

This Court has teviewed the transcript of the proceedings and finds counsel’s cross-
examination of the State’s witnesses to be reasonable under prevailing professional norms and not
deficient. This Court further finds Applicant did not prove with specificity any cross-examination
counsel should have done that would have reasonably changed the outcome. At the PCR hearing,
Applicant merely questioned counsel about why he did not cross-examine law enforcement about
the manuscript of a book Applicant was allegedly writing as a means of explaining his web-search
history. Critically, it is speculative as to what law enforcement would have even.said had they been
questioned about this manuscript.'® Applicant did not meet his burden of proving deficiency or

prejudice, and this allegation is denied.

? This section combines allegations d and ¢ of the amended application.

10 Applicant likewise did not introduce this manuscript at the PCR hearing, leaving this Court to speculate
about what it said and how using it to cross-examine the officers may have impacted Applicant’s trial,
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Sufficiency of State’s evidence'!

Applicant next contends counsel was ineffective for telling him there was not enough
evidence to convict him. He further contends counsel was ineffective for not objecting to the
State’s failure to prove each and every element of murder, as set forth in section 17-19-30 of the
South Carolina Code. Applicant did not prove this ground.

Initially, Applicant questioned counsel extensively about why he did not move to quash
the indictment, and counsel credibly responded that he believed the proper time to challenge the
lack of evidence was after the State rested, Counsel further credibly testified that he believed the
State could not prove its case without knowing where or how Victim died—which he argued at
the directed verdict stage. This Court finds counsel’s decision to challenge the sufficiency of the
State’s evidence at the directed verdict stage (rather than moving to quash the indictment) was
reasonable under prevailing professional norms and not deficient. This Court further finds the
indictment here was sufficient to put Applicant on notice of the charge he faced, and it is not
reasonably probable the indictment would have been quashed had counsel moved to quash it. Thus,
Applicant did not prove deficiency or prejudice.

Further, counsel’s strategy of arguing the State did not meet its burden based upon its
failure to show how, where, or when Victim was killed, and counsel’s argument in support of the
motion for a directed verdict were reasonable under prevailing professional norms and not
_ deficient, (Tr. 550-52). Finally, Applicant has not set forth an additional argument that counsel
should have made that had a reasonable probability of changing the outcome and thus did not prove

prejudice. This claim is thus denied.

WL This section combines allegation g of the amended application and allegation 1 of the October 2022
application.
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Cell phone- chain of custody'
Applicant next contends counsel was ineffective for not requesting the chain of custody for
a celiphone. Applicant did not prove this ground.
Initially, this Court finds a cell phone is a non-fungible item for which a strict chain of

custody is not required. Sec State v. Freiburger, 366 S.C. 125, 134, 620 8.E.2d 737, 741-42 (2005)

(“While the chain of custody requirement is strict where fungible evidence is involved, where the
issue is the admissibility of non-fungible evidence—that is, evidence that is unique and
identifiable—the establishment of a strict chain of custody is not required: If the offered item
possesses characteristics which are fairly unique and readily identifiable, and if the substance of
which the item is composed is relatively impervious to change, the trial court is viewed as having
broad discretion to admit merely on the basts of testimony that the item is the one in question and
is in a substantiafly unchanged condition.”); contra State v. Hatcher, 392 S.C. 86, 91, 708 S.E.2d
750, 753 (2011) (“[A] party offering into evidence fungible items such as drugs or blood samples
must establish a complete chain of custody as far as practicable.” (emphasis added)).

Here, the cell phone that was extracted was an iPhone 4, model A 1349 in a black OtterBox
case. Nix testified he found the phone in the center console of Applicant’s Jeep while executing a
search warrant. (Tr, 354-55, 361-62, 365). Based on the foregoing, the State presented sufficient

evidence to authenticate the phone. See State v. Brockmeyer, 406 8.C, 324, 353,751 S.E.2d 645,

660 (2013) (“[R]eadily identifiable items must merely be anthenticated by a showing of ‘evidence
sufficient to support a finding that the matter in question is what its proponent claims.” (quoting
Rule 901, SCRE)). Applicant has not shown z viable challenge to the chain of custody for the cell

phones and thus failed to prove this claim.

12 This section addresses allegation 2 of the October 2022 application.
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Cell phone extraction®

Applicant contends counsel was ineffective for not moving to suppress evidence from a
cell phone on the basis it was seized by the detention center without a warrant. During the PCR
hearing, he further asserted counsel should have objected to the warrantless extraction of one of
the cell phones. Applicant did not prove this ground.

“Tn cases claiming an unreasonable search and seizure, the burden is on the defendant to
prove not only that the search of an item was illegal, but also that he had a legitimate expectation
of privacy in the item searched.” State v. Moore, 421 8.C. 167, 174, 805 5.E.2d 585, 589 (Ct. App.
2017), aff'd as modified, 429 8.C. 465, 839 S.E.2d 882 (2020).

At thé PCR hearing, Applicant testified counsel did not challenge phone records or discuss
with Applicant any challenge 1o the phone records, Investigator Jody Black testified he reviewed
the search warrants and “did not see any information specific to a cell phone to extract said
information.” Trial counsel testified he reviewed the warrants but “did not see something that

threw a big red flag.” He reiterated his strategy of focusing on the State’s lack of evidence.

This Court finds the seizure of Applicant’s phone at the jail did not violate the Fourth
Amendment. See State v. Muquit, 381 S.C. 114, 120, 671 S E.2d 643, 646 (Ct. App. 2009) (“[Tithe
seizure of an incarcerated defendant's personal effects in his possession or the possession of the
detention center or jail where he is being held is not a violation of the Fourith Amendment of the
United States Constitution.”). To the extent Applicant asserts law enforcement violated the Fourth
Amendment by performing a warrantless extraction of this phone, this Court finds this is not the
phone that was extracted. At trial, Investigator Lindsay McGraw testified she performed an

extraction on an iPhone 4, model A 1349, (Tr. 361-62, 365). The iPhone 4, which was entered as

1¥ This section addresses allegation 3 of the October 2022 application.
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State’s Exhibit 12, was recovered from the console of Applicant’s car pursuantto a search warrant.
(Tr. 354-55, 361). According fo the trial transcript, law enforcement scized an iPhone 5 from
Applicant at the detention center, which was entered as State’s Exhibit 11. (Tr, 218-19, 254-53).
The State did not enter any extracted data from the phone seized at the detentton center; thus,
Applicant cannot show deficiency or prejudice in his regard.

Finally, the transeript references multiple search warrants obtained in this case, including
warrants for phone records. (Tr. 192-93). At the PCR heating, Applicant did not enter any search
warrants—Ileaving this Court to speculate about whether the warrants were sufficient for
extraction. Applicant thus failed to meet the burden of proving a Fourth Amendment viclation
related to the extraction of the {Phone 4.

Assuming arguendo the warrants did not adequately cover the extraction of the cell phone,
this Court finds Applicant did not prove law enforcement violated the Fourth Amendment. At trial,
Investigator Lindsey McGraw testified she performed an exiraction on an iPhone 4, model A 1349,
(Tr. 361-62, 365). Critically, Applicant told police he no longer had the iPhone 4 because “the
sereen was cracked, and it must be in the trash.” (Tr. 308, 317-19). Thus, Applicant abandoned
any reasonable expectation of privacy in the phone. See State v. Brown, 414 S8.C. 14, 23, 776
S.E.2d 917, 922 (Ct. App. 2015) (“A warrantless search of abandoned property does not implicate
the Fourth Amendment, for any expectation of privacy in the item searched is forfeited upon its
abandonment.”); id. at 25-26, 776 S.E.2d at 923 (“[Aln individual can abandon an expectation of
privacy in the contents of a locked container, incliding a cell phone, when objective facts support
law enforcement's belief the owner of the container has forgone his intent to protect the container
or its contents.”). Based on the foregoing, Applicant did not prove a Fourth Amendment violation,

and thus did not prove deficiency or prejudice.
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Finally, McGraw testified she performed this extraction on March 27, 2014-—which was

prior to Riley v. California, 573 U.8. 373 (June 23, 2014). When McGraw searched the phone,
“the law was far from settled in terms of the necessity of obtaining a warrant to search acell phone

. » State v. Moore, 429 S.C. 465, 483, 839 S.E.2d 882, 891 (2020). Like the officer in Moore,

MeGraw acted in good faith, and the exclusionary rule would not apply. See 429 S.C. at 482-33,
839 S.E.2d at 891-92 (finding exclusionary rule did not apply when Riley had not yet been decided
and the officer acted in good faith in searching SIM card). Based on the foregoing, Applicant has
failed to show a reasonable probability the outcome would be different had counsel challenged the
cell phone extraction, and this claim is denied.
Belated Appeal
At the close of the PCR hearing, Applicant requested a belated appeal pursuant to White

v, State, 263 S.C. 110, 208 S.E.2d 35 (1974). Respondent objected, argning Applicant filed a notice

of appeal that he.later withdrew, and Applicant thus yoluntarity waived his right to an appeal. This
Court finds Applicant is not entitled to a belated appeal.

Trial counsel has a duty to ensure a criminal defendant is fully aware of the right to appeal,
White, 263 S.C. at 118, 208 S.E.2d at 39. “[I]n the absence of an intelligent waiver by the
defendant, [counsel should have] either pursued an appeal in his behalf or else, if deemed

appropriate by counsel, complied with the procedure set forth in Anders v. State of California.”

Id: Anders v. State of California, 286 $.C. 738 (1967). “To waive a direct appeal, a defendant must

make a knowing and intelligent decision not to pursue the appeal.” Wilson v. State, 348 8.C. 215,

217, 559 8.E.2d 581, 582 (2002).
Based on the tecords before this Court, Applicant filed a notice of appeal, but his appeal

was later dismissed at his request. When Applicant withdrew his appeal, he signed an affidavit
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attesting (1) he understood he was entitled to an appeal and the assistance of appointed counsel,
(2) he had been informed he would be forever waiving issues that could be raised if he dropped
his appeal, (3) he wanted to withdraw his appeal “[i]n light of the risks that have been explained”
to him; (4) he “made this decision on [his] own, with a full understanding of all the possible
consequences of his actions, and (5) he did not wish to appeal. Thus, Applicant knowingly and
voluntarily waived his right to appeal and is not entitled to a belated appeal pursuant to White.
CONCLUSION

Based on the foregoing, this Court concludes Applicant has not established any
constitutioﬁa] violations that would require this Court to grant relief. Thus, this application is
denied and dismissed with prejudice. Should Applicant wish to appeal, he must file and serve a
notice of appeal within thirty days of receipt by counsel of written notice of entry of judgment.
Seg Rule 203, SCACR. Applicant has the right to an appellate counsel’s assistance in seeking

review of the denial of PCR. Austin v, State, 305 5.C. 453, 409 8.E.2d 395 (1991). If Applicant

wishes to seek appellate review, PCR counsel must serve and file a notice of appeal on applicant’s

behalf. Rule 71.1(g), SCRCP. Attention is directed to Rule 243, SCACR, for appellate procedures.

IT IS THEREFORE ORDERED:
L. This application for PCR is denied and dismissed with prejudice; and

2. Applicant shall be remanded to and remain in the custody of the State.

r]-("'
AND IT IS SO ORDERED THIS ) _day of Mwu} , 2025.

g, Lot

KrisTi CURTIS
Presiding Judge
Ninth Judicial Circuit

Col usdzen_ , South Carolina
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