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REPLY TO ARGUMENTS

Respondent Be Mi has the burden to provide a controlling
Order from another Court and failed to introduce it because
Respondent’s attorney at the ALC hearing said the ALC was not
bound by that Order (R.p. 152, lines 7-24).

As Respondent points out, 1-23-610(B) requires that review
of the ALC’s Order must be confined to the record. The record
does not contain the order. Using opinion testimony about it as
controlling fact is arbitrary and clearly erroneous.

SLED did not review or interpret the Master Deed. The agent
simply took Be Mi’s word that Respondent had actual control over
the 40 seats it pointed out. The ALC Court is the proper place
to decide control when considering a license to ensure compliance
with the law. Respondent does not meet this threshold.

Be Mi admits in its Brief on page 4 that it has to count
vtwo (2) stools at a wide shelf on the side deck...” to make. its
minimum 40 seats. A shelf is not a table. Respondent’s witness
never made reference to it as a table. Those stools can only be
used outside the covered area. Tables and seats are crammed
inside the covered deck and a walkway is next to the shelf (R.p.
229, 233). Respondent’s testimony shows it has only a maximum of
38 geats at tables, not 40, for the service of meals. Contrary
to Respondent’s witness, he cannot switch the stools “inside to

outside” the covered deck (R.p. 191, lines 15-23). Even if it



argues the covered deck is common area under its exclusive
control it is uncontroverted that the common area outside the
deck is not “his space.” Respondent’s witness testified the
covered deck was common area (R.p. 201, lines 11-18).
Appellant’s witness Barbara Brown testified the seating
configuration used since 1999 was for less seats then presented
by Respondent (R.p. 175, lines 6 - p. 179, line 8). She called
the chairs used by Respondent “about the smallest I've seen.”
(R.p. 181, line 1).

The ALC is required to review the Master Deed to decide if
Respondent has exclusive seating for 40, not the Master-in-
Equity. Contrary to Be Mi’s smoke screen, the Appellant HOA does
not attempt to “retry” the Master’s case. The Master has no
jurisdiction over this alcohol license. Using Resgspondent’s
opinion as fact is arbitrary and clearly erroneous.

The Master’s Order cannot be “the law of the case” as
argued. The Order itself is not part of the record and
Respondent said the ALC was not bound by the Master’s Order (R.p-
152, lines 7-24). Even if the Master was ever asked to rule
about exclusive control over 40 seats simultaneously for the
service of meals, the ALC has to determine Respondent’s ability
to meet the statute. The Master Deed is the best evidence of
Respondent’s rights, and lack to meet the requirements. The

Master Deed clearly states that Be Mi has only shared, not



exclusive use of the common area where Be Mi built a covered
deck.

Arguments from Appellant’s Initial Brief are not repeated
here but are incorporated by reference.

The Master Deed clearly only gives Be Mi exclusive control
over the seats on its balcony on top of its own unit. Any seats
near the pool or on the deck built over parking spaces are common
area and cannot be reserved to seat 40 persons simultaneously at
tables for meals.

Be Mi does not meet the statutory requirements and can not
get a liquor by the drink permit. To rule otherwise would render
the Master Deed’s provisions on common area and parking spaces
unenforceable, such that common area space at St. Clements
subjected to squatters rights, “reservation” and even
intimidation over who has the use of it. This contradicts the
Master Deed and spoils vacations of renters’ making use and
enjoyment of the rights granted under the Master Deed.

Respondent is exercising exclusive control over common area
according to Appellant’s witness Ms. Brown (R.pp. 183-184, lines

8-3) .

CONCLUSION
Appellant incorporates all arguments made in its Initial

Brief. The Court must up hold the Master Deed. It clearly shows



Respondent Be Mi does not have exclusive use and control over the
common area seating under the covered deck. Therefore Be Mi does
not meet the requirement for 40 seatslsimultaneously for the
service of meals at tables. Be Mi does not meet the statutory
requirements for a liquor license even if the covered deck
seating is included. A rails is not a table and “outside” is not
“ingside.” Simultaneous does not mean at various times. Be Mi
can continue to serve snacks, hot food and even beer but can not
“own” common area seating to the exclusion of all others on the

premises to serve liquor by the drink.
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