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THE COURT: All right. We've got another 2:00 hearing
now. We have a motion in stay -- motion in stay and compel
arbitration in the matter of 2024-CP-18-01431. It's Marisol
Kelly versus Mid America Apartments. If the parties will
identify themselves and who they represent, please.

MS. BROWN: Good afternoon, your Honor. My name is
Kierra Brown with Copeland, Stair, Valz, and Lovell. I will
be representing Defendant, MAA L.P., this afternoon.

MS. CATLETT: Good afternoon, your Honor. My name is
Sydney Catlett. I'm here on behalf -- I'm here on behalf of
the Plaintiff, Marisol Kelly.

THE COURT: All right. And this is the Defendant's
motion. I'll be happy to hear from you.

MS. BROWN: May it please the Court? My name is Kierra
Brown. I am representing Defendant Mid America Apartments in
this matter. Would the Court like a brief recitation of the
facts in this matter?

THE COURT: I've read the -- I've read your -- I've
read the motion. 1I've also read your memos as well.

MS. BROWN: All righty. So it does not appear that the
Plaintiff is disputing the fact that her personal injury
claim, wherein she is seeking over $10,000 in monetary
damages, is arbitrable. So I will just -- and it's subject
to the arbitration clause in the lease. So I'll just focus

on Plaintiff's contention that Defendant has waived its right
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to arbitration, and that the arbitration clause itself is
unconscionable.

South Carolina law governs the wvalidity, revocability,
and enforceability of arbitration clauses. And while the
right to enforce arbitration can be waived, South Carolina
courts have always required a finding of prejudice to the
non-moving party before finding that a waiver of the right of
-- to arbitration has been waived.

Essentially, courts consider three factors: whether a
substantial length of time has transpired between the time
that the action commenced and the time of the filing of the
motion to compel arbitration, whether the requesting party
has engaged in extensive discovery before moving to compel
arbitration, and whether the non-moving party has been
prejudiced by the delay in seeking arbitration.

Here, this action has been in litigation for roughly --
at the time the motion to compel arbitration was filed, this
action had been in litigation for roughly four and a half
months. Both the South Carolina Court of Appeals as well as
the South Carolina Supreme Court have found that -- periods
that are in excess of even a year were not sufficient alone
to find that the non-moving party had waived their rights to
-— to compel arbitration.

Very limited discovery has been had thus far. Most of

the Defendant's written discovery to Plaintiff has been
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focused on investigating Plaintiff's exact claims as
regarding what her mechanism of injury was, and why Defendant
is allegedly liable for those -- for the claim, as well as
the extent of her economic and non-economic damages.

The Plaintiff says without explaining that our --
Defendant's discovery request went beyond basic requests
without more. However, even in arbitration, Defendant
would've been allowed to investigate the exact claims of what
caused the injury and the exact damages that Plaintiff was
seeking. Both South Carolina Court of Appeals, again, and
the South Carolina Supreme Court have had cases wherein they
find that limited discovery that did not include deposition
discovery was not —-- did not necessitate a finding that the
moving party waived its right to arbitration.

Additionally, South Carolina courts, as said earlier,
have always required a determination that the non-moving
party was prejudiced by the delay in seeking arbitration.
Mere inconvenience is not sufficient to demonstrate prejudice
to the non-moving party. Plaintiff relies on persuasive
authority, Morgan v. Sundance, which was decided in 2022, to
advise the Court that it does not have to make a finding that
the Plaintiff was prejudiced in order to find that the
Defendant waived its right to compel arbitration.

However, in Morgan v. Sundance, the Court specifically

declined to address whether state courts could require a
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showing of prejudice in determining whether a party's
litigation conduct could result in a loss of a contractual
right to arbitrate.

Additionally, the South Carolina Court of Appeals
actually decided a case, Palmetto Construction Group v.
Restoration Specialists, in 2024, wherein the Court
reiterated that a finding of prejudice was -- not a finding
of -—- I'm sorry. The Court reiterated that prejudice is
still indeed a factor to be considered in South Carolina when
determining whether a party has waived its right to compel
arbitration.

In determining prejudice, courts consider whether the
moving party took advantage of the judicial system. Here,
like I said before, discovery was solely focused on
investigating Plaintiff's claims of liability as well as the
extent of her economic and non-economic damages. I find it
hard to believe that that information and the -- the
documents exchanged that Defendant would not have been
entitled to that information, and that in those documents,
during the course of arbitration, no depositions have been
taken, and this is the only motion that has been filed in
this case.

As 1t relates to this -- in that, we do not believe
that Defendant has waived its right to compel arbitration.

As it relates to Plaintiff's argument that the arbitration
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clause contained in the applicable lease agreement was
unconscionable, South Carolina -- as 1t relates -- and as it
relates to arbitration provisions in South Carolina,
unconscionability is the absence of meaningful choice on the
part of one party due to one-sided contract provisions
together with terms that are so oppressive that no reasonable
person would make them, and no fair and honest person would
accept them.

In Gladden v. Boykin, cited by Plaintiff, the South
Carolina Supreme Court states that courts should not refuse
to enforce a contract on the grounds of unconscionability
even when the substance of the terms appear grossly
unreasonable unless the circumstances surrounding its
formation present such an extreme inequality of bargaining
power. Together with factors such as lack of basic reading
ability and the draft to evidence, intent to obscure the term
that the party against whom enforcement is sought cannot be
said to have consisted to the contract.

The arbitrating provision that we are discussing is
bolded and in capital letters. MAA cannot be said to be
tried to obscure or in any way hide that term. And there is
no allegation that the Plaintiff lacked the basic ability to
read. Additionally, pursuant to section 24.8 of the lease,
Plaintiff was able to opt out of the arbitration agreement

completely within 30 days of signing the lease. She did not
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do that.

Thus, the terms of the arbitration agreement are
irrelevant to the determination of unconscionability because
she had that ability to opt out of it completely for 30 days
after signing the lease, and there would've been no impact on
her ability to continue leasing the unit. It just was if she
did not want to be subject to the arbitration provision, she
had to write a letter, and where the letter needed to go,
what -- what it needed to say is all in the lease, section
24.8.

THE COURT: All right. Thank you.

MS. BROWN: Additionally -- I'm sorry.

THE COURT: Go ahead -- go ahead.

MS. BROWN: Additionally, section 24.5 of the lease
states -- as a severability clause. So even if parts of the
arbitration clause is deemed not to be enforceable or are
invalid for any reason, section 24.5 does state that it
should -- such a finding that any other portion of the
arbitration clause is invalid or unenforceable should not
affect a complete invalidation or the unenforceability of the
entire arbitration agreement.

So this arbitration agreement is actually very
dissimilar to the one that is ruled upon in Huskins v. Mungo,
cited by the Plaintiff. The arbitration agreement in Huskins

v. Mungo, it shortened the statute of limitations period down
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to 90 days, and it did not contain a severability clause,
such as the one we are dealing with in the applicable lease.
And so, the Court found that the arbitration clause was
unenforceable because there was no severability clause in the
contract that would allow the Court to go in and take parts
and pieces of it.

So based on my previous statements, it is clear that
Defendant did not waive its right to compel arbitration as
Plaintiff cannot demonstrate any sort of prejudice from the
delay in seeking arbitration, and the subject arbitration
clause is not unconscionable, and thus we would request that
the Court stay the instant litigation and compel Plaintiff to
participate in arbitration. Thank you, your Honor.

THE COURT: All right -- all right. Ms. Catlett, I'd
be happy to hear from you.

MS. CATLETT: Thank you, your Honor. May it please the
Court? We are here today to ask that the Court respectfully
deny Defendant's motion to compel arbitration for two
reasons. First, we would argue that the arbitration clause
is in fact unconscionable and therefore unenforceable.
Second, we would argue the Defendant has waived arbitration
by engaging in litigation.

To my first point, the arbitration clause in the lease
agreement is unconscionable under South Carolina law. The

test for unconscionability, as Mrs. Brown stated, 1is the







10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

absence of meaningful choice, but on the part of one party
due to one-sided contract provisions, and second being the
present of -- presence of terms that are so oppressive that
no reasonable person would make them, and no fair and honest
person would accept them.

While it's not per se unconscionable, a strong
indication that there was an absence of meaningful choice is
when the arbitration clauses are included in an adhesion
contract as it is here. The Supreme Court has stated that --
or the South Carolina Supreme Court has stated that
arbitration clauses and adhesion contracts should be met with
considerable skepticism.

Other factors the courts have considered when they're
looking at whether or not there's an absence of meaningful
choice is whether the arbitration clause is included in an
adhesion contract between a sophisticated commercial entity
and a consumer, whether the consumer lacked the business
judgment necessary to make her aware of the implications of
the arbitration agreement, and whether the consumer had a
lawyer present to provide any assistance in the matter.

Here, your Honor, the lease agreement between the
Plaintiff and the Defendant was an adhesion contract, in
which the Plaintiff lacked any meaningful choice in agreeing
to the terms of the contract. The lease was presented to

Ms. Kelly and it was a 26-page standard form contract. The
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arbitration clause is located on page 14 of that standard
form contract.

It was presented to her on a take it or leave it basis,
and she had no opportunity to negotiate the terms. She did
not have a lawyer present with her to assist in the
negotiation of the terms, or explain the effects of the
arbitration agreement. As an ordinary consumer, Ms. Kelly
did not have the business judgment to understand the full
effect of the arbitration clause to the point that there was
an opt-out provision stated by Ms. Brown.

There -- Ms. Kelly also did not have the business
judgment to understand that she needed to opt out of this
arbitration agreement. Furthermore, there's a significant
disparity, as I stated, in the bargaining power between the
Plaintiff, an ordinary consumer, and the Defendant, a
sophisticated corporate landlord. Housing is a necessity.
Plaintiff was trying to find housing for herself, her
husband, and her children.

The South Carolina Supreme Court has no -- taken
notice. There is significant disparity between the modern
buyer of residential housing and a normal -- and a normal
seller. That same principle can be applied with even -- even
-—- even greater force when it comes to residential tenants
who typically even have less bargaining power than home

buyers. There's no question that this lease agreement is an
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adhesion contract in which Ms. Kelly lacked meaningful choice
as to its terms.

In determining unconscionability, South Carolina courts
will also consider the presence of oppressive and one-sided
terms in the arbitration clause. In Huskins v. Mungo Homes,
that I stated -- or that I cited in my memo, the South
Carolina Supreme Courts found that an arbitration clause in a
contract which shortened the statute of limitations for any
claim brought was void and illegal as a matter of public
policy and thus unenforceable because it violated South
Carolina statutory law.

Specifically, it violates South Carolina Code Section
15-3-140. This code section forbids and renders void any
contract clauses attempting to shorten the legal statute of
limitations. Furthermore, the Supreme Court of South
Carolina has declined to -- to sever such provisions of an
arbitration clause that purport to shorten the legal statute
of limitations. The court in Damico v. -- sorry, Damico v.
-- versus Lennar Carolinas, held that these provisions that
shorten the statute of limitations are material to the whole
of the arbitration clause, and have found arbitration clauses
shortening the statute of limitations are unenforceable as a
whole.

The court in Damico went as far to say that severing

terms from an unconscionable contract of adhesion discourages
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fair arms-length transactions and would encourage
sophisticated parties to intentionally insert unconscionable
terms in the contract. Here, the arbitration clause issue
contained several oppressive and one-sided terms, most
notably located in section 24.7 of the lease agreement. The
arbitration clause here is sought to shorten the statute of
limitations period to one year. Similar to that of the
arbitration clauses that the South Carolina Supreme Court has
found are unconscionable and unenforceable.

The limitation of the statute of limitations is clear
-- 1s a clear violation of South Carolina Code Section
15-3-140, and is not enforceable. Furthermore, this -- as
the Defense Counsel stated, there's a severability clause in
the arbitration clause. There is case law from Damico versus
Lennar that says that, "The statute of limitations provision
is the material, it's the whole of the arbitration clause,
and it cannot be severed." Similarly, here in Damico, there
was also a severability clause, and the Court still did not
enforce that arbitration agreement.

Other oppressive terms in the arbitration clause in
this lease agreement have included things such as waiving the
Plaintiff's right to a jury trial, making it so the Plaintiff
is unable to appeal the arbitration decision-making, so
there's an inability to participate in a class action.

There's also provision which would require Plaintiff to pay
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arbitration filing fees, which often greatly exceed the
filing fees for the report, creating a significant financial
barrier to pursuing the claim for the Plaintiff.

As I previously stated, the arbitration clause
contained in an adhesion contract between a sophisticated
corporate landlord and an ordinary consumer who do not have
any meaningful choice, and there are several oppressive
one-sided terms. Therefore, your Honor, we're asking that
you find this arbitration clause unconscionable and thus
unenforceable.

Moving to my second point, even if this arbitration
provision were not unconscionable, Defendant has waived its
purported right to seek arbitration through its conduct in --
in this litigation. In South Carolina, the doctrine of
waiver focuses on whether a party has taken actions
inconsistent with the right to arbitrate. Here, Defendant's
actions have been wholly inconsistent with the intent to
enforce arbitration.

Up and until the filing of this motion, Defendant's
actions have been nothing but consistent with the intent to
litigate this case to the full extent. Defendant filed an
answer to Plaintiff's complaint, in which Defendant asserted
13 affirmative defenses and not a single one of them address
these -- this purported right to enforce arbitration. If the

Defendant wanted to seek arbitration, their first response of
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pleading to Plaintiff's complaint should have addressed such
intent.

Furthermore, this motion was not filed until almost
five months after Plaintiff filed her complaint. During such
time, Defendant sent discovery, and which Plaintiff answered,
and she also sent eight different subpoenas. Thus,
reinforcing the Defendant's actions up and until the filing
of this motion have only been consistent with litigation.
Defendant has no excuse for waiting almost five months to
file this motion as Defendant wrote this lease agreement and
was fully aware that it contained an arbitration clause.

Defendant has been in possession of this lease
agreement since the commencement of this case, and did not
just learn of it during the discovery process. Like I
previously stated, the parties in this case have engaged in
discovery, and Defendant has benefited from court-supervised
discovery. Defense Counsel mentioned in her memorandum in
support of this motion that discovery was not completed and
has not been suspended. However, Plaintiff has fully
answered every single one of Defendant's 29 interrogatories
and 24 requests for production.

Furthermore, Plaintiff supplemented her answers in
response to a Rule 11 letter that was sent by Defense
Counsel. Defense Counsel used Rule 11 to enforce Plaintiff's

-- or to enforce Plaintiff's response to Defendant's
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discovery, which is a benefit Defendant would not otherwise
receive in arbitration. Defense Counsel has also sent out
eight subpoenas in connection with this litigation. Most
notably, Defense Counsel sent out a subpoena on January 3lst.
This motion was filed on January 15th. Two weeks after the
filing of this motion, Defense Counsel is consistently
staying with conduct that is consistent with litigation and
not that of the intent to arbitrate.

Furthermore, the Defendant cannot say for certain that
they would not have been -- that they would'wve been able to
gain access to all of the information provided by Plaintiff
during the discovery process. Nor can the Defendant say with
certainty that they would not have been able to issue -- that
they would've been able to issue all eight subpoenas. My
client has expended time and resources pursuing litigation,
and reliance on the Defendant's apparent choice to also
pursue litigation as their conduct clearly suggested up until
this point.

Defendant has obtained the benefit of court-supervised
discovery, sent out interrogatories, request for productions,
which Plaintiff has fully answered, thus obtaining
information from the judicial discovery process, and obtained
information with the subpoena power of litigation brings,
which may not have been otherwise available in arbitration.

Therefore, granting Defendant's motion would also impose
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significant prejudice on my client.

I do want to make reference to the recent US Supreme
Court decision in Morgan v. Sundance, where it suggests that
proving prejudice to the non-moving party is no longer
required in determining if the ability to enforce arbitration
has been waived. Their ruling suggests that simply
participating in litigation can be considered a waiver of the
right to arbitrate even if the non-moving party was not
harmed in seeking arbitration.

At a minimum, the Defendant has clearly participated in
this litigation which would allow the Court to find the
Defendant has waived their purported right to enforce
arbitration. Therefore, your Honor, for the foregoing
reasons, we are going to respectfully request that the Court
deny the Defendant's motion to compel arbitration.

THE COURT: Yes, ma'am. Unless you respond, if you'd
like, briefly. Ms. Brown?

MS. BROWN: Yes, sir.

THE COURT: If you'd like to respond, you can.

MS. BROWN: I would -- I would just reiterate that
South Carolina -- the South Carolina Court of Appeals decided
a case in 2024 after the Supreme Court precedent Morgan v.
Sundance. And in that case -- in the Morgan v. Sundance case
as Plaintiff articulate -- Plaintiff's attorney articulated,

the Supreme Court of the United States did indicate that
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prejudice would not be a required -- a finding of prejudice
was not required in federal -- federal case -- federal waiver
law. It -- that case specifically declined to extend that
ruling to apply to a state court determination of whether a
party has decided -- has waived its right to compel
arbitration. Additionally -- that'll be it, actually.

THE COURT: All right. 1I'll give you the final word if
you'd like it, Ms. Catlett?

MS. CATLETT: I -- I think I have said everything I
need to. Thank you, your Honor.

THE COURT: All right. 1I'll take this matter under
advisement. I'll hopefully have a decision next week or so,
and I'll be contacting you through a Form 4 and -- at that
point in time, and I'll have one of the parties prepare a
formal order once I've made my decision. Thank you very
much.

MS. BROWN: Thank you, your Honor.

THE COURT: Appreciate you all being here.

MS. CATLETT: Thank you, your Honor.

THE COURT: Thank you —- thank you.

THE CLERK: Thank you.

THE COURT: All right.

(THERE BEING NOTHING FURTHER, THIS HEARING CONCLUDED)
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Sent: Tuesday, April 22, 2025 12:13 PM
To: Brown, Kierra N. <kbrown@csvl.law>
Cc: Transcripts <transcripts@sccourts.org>
Subject: Transcript Request: Marisol vs Mid America Apartments



 



	You don't often get email from vmills@legaleagleinc.com. Learn why this is important 



	



Kierra, 



 



Today, Legal Eagle was assigned your transcript request in the above referenced matter.  Based upon our review of the records, it appears this transcript will be approximately 20 pages long.  The following was indicated on the request from:



*	Expedited Delivery (overnight)

*	PDF/Email Requested



The estimated overnight expedited cost for this transcript is $120.00. 



Please note that the page estimate is not guaranteed. The price indicated above is an approximation based on the audio length. The actual cost and page count may vary due to several factors including but not limited to speech rate, side bars, Q&A v Colloquy, and hearing type.  A final invoice will be sent when the transcript is completed. 



Please include any attorneys who were present at each hearing and who they represented with your confirmation as the attorneys are not always introduced in the audio.



Once you have authorized us to proceed by responding to this email, we will place your transcript inline for production. Authorizations made after 3pm for overnight orders will not be processed for production until the next business day.



If you have any questions, please let us know.



Thank you,



 



 



 







Velvet Mills



Transcript Manager | Legal Eagle



 



M (864) 325-5486 | P (864) 467-1373



E vmills@legaleagleinc.com



 



107 LeGrand Blvd., Greenville, SC 29607



www.LegalEagleInc.com







 











The content of this email is confidential and intended for the recipient specified in message only. It is strictly forbidden to share any part of this message with any third party, without a written consent of the sender. If you received this message by mistake, please reply to this message and follow with its deletion, so that we can ensure such a mistake does not occur in the future.



 



 



 



Disclaimer



The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast, a leader in email security and cyber resilience. Mimecast integrates email defenses with brand protection, security awareness training, web security, compliance and other essential capabilities. Mimecast helps protect large and small organizations from malicious activity, human error and technology failure; and to lead the movement toward building a more resilient world. To find out more, visit our website.
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
CATHERINE S. HARRISON COLUMBIA, SOUTH CAROLINA 29201

CHIEF DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

July 01, 2025

Ms. Kierra N Brown, Esquire
Copeland, Stair, Valz & Lovell, LLP
40 Calhoun Street, Suite 400
Charleston SC 29401

Mr. Lee Cannon Weatherly, Esquire
Copeland, Stair, Valz & Lovell, LLP
40 Calhoun Street, Suite 400
Charleston SC 29401

Re: Marisol Kelly v. Mid-America Apartments, L.P.
Appellate Case No. 2025-001205

Dear Counsel:

Our records reflect that the time for ordering the transcript has expired. Within ten
days of the date of this letter, you must file a copy of the letter showing that you
have timely ordered the transcript from the court reporter. If you have not timely
ordered the transcript, you must serve and file a motion requesting permission to
order the transcript outside of the filing deadlines set by Rule 207 of the SCACR,
along with a copy of your letter addressed to the court reporter.

Be sure to copy the Court, the Office of Court Administration and opposing
counsel with all correspondence concerning the transcript. The address for Court

Administration is as follows:

South Carolina Office of Court Administration





1220 Senate Street, Suite 200
Columbia, SC 29201

You must advise the Court of the status of the transcript within ten (10) days of the
date of this letter, or your appeal will be dismissed.

Very truly yours,
CLERK

cc:  Sydney Katherine Catlett, Esquire
Ryan Kevin Miller, Esquire
Patrick Thomas Yanoti, Esquire






