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Statement of Issues on Appeal

. Whether the Master-in-Equity erred in finding as a matter of law that
Respondent City’s Ordinance 5-4-15 is not preempted by the Beachfront
Management Act.

1. Whether the Master-in-Equity erred in deciding important questions of novel
impression by the granting Respondent City’s Rule 12(c), SCRCP motion for
judgment on the pleadings or motion for summary judgment.

I11.  Whether the Master-in-Equity erred in finding Appellants had record notice of
Respondent City’s policies and ordinances and whether that notice was
sufficient to place them on notice of Respondent City’s policies and ordinances.

Statement of the Case

This appeal arises from an order granting Respondent the City of Isle of Palm’s
(“Respondent City”’) motion to alter or amend a judgment following the trial court’s initial Form
4 denial of Respondent City’ motion for judgment on pleadings or motion for summary
judgment.

On March 12, 2024, Appellants The Vanderham Family Living Trust, Villa Las Palmas
LLC, Scout Beach House LLC, Amy Oakes, and Black Ice Venture, I, commenced this
declaratory judgment against Respondent the South Carolina Department of Environment
Control (“Respondent Department”) and Respondent City when it filed a summon and complaint
and requested the circuit court to, among other things, declare Respondent City’s Ordinance 5-

4-15(B) unenforceable and void, as the ordinance is preempted by the Beachfront Management

Act.! [Compl.] Specifically, Appellants argued the Beachfront Management Act provides

1 Appellants also requested the court declare Respondent City Ordinance 2024-01 void and
unenforceable. [Compl.]. However, Appellants and Respondents agreed that any claims relating
to the City’s Emergency Ordinance No. 2024-01 are moot because that ordinance expired by its
own terms. [Appellants’ 12/2/24 Response in Opposition 5 at n.2; Respondent City’s Renewed
Motion 6/7/24 at 1]. Accordingly, neither this court nor the parties need to further address
Emergency Ordinance No. 2024-01.
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Respondent Department only with jurisdiction seaward of “critical area” setback lines and
Respondent City’s ordinance exceeds that jurisdiction; therefore, the ordinance is unenforceable
and void. [Compl. {1 19-41]. Shortly thereafter, Appellants moved for a temporary restraining
order and preliminary injunction to restrain Respondent City from enforcing said ordinance and
claiming jurisdiction over the area landward of the setback lines. [3/19/24 Mot.]. Respondents
opposed the relief sought by Appellants. Thereafter, Respondent City filed a motion for
judgment on the pleadings or, in the alternative, for a speedy hearing. [Mot. 4/26/24].
Respondent Department then filed a motion for judgment on the pleadings, [Mot. 5/20/24] and
Appellants filed a motion for summary judgment [Mot. 5/21/24].

On May 31, 2024, the Honorable Diane Goodstein conducted a hearing on Appellants’
request for injunctive relief and took the matter under advisement. At the hearing, the parties
agreed to refer the case to the Honorable Mikell R. Scarborough, Master-in-Equity for
Charleston County, for a speedy hearing and decision on the merits pursuant to Rule 57,
SCRCP. [Order 6/21/24 at 1, 9]. On June 21, 2024, Judge Goodstein denied Appellants’ motion
for a temporary restraining order and preliminary junction and referred the case to the Master-
in-Equity for a speedy hearing. [Order at 9].

Following a status conference before Judge Scarbrough, the parties submitted written
memorandum in support of their dispositive motions. [Mots. 4/26/24, 5/20/24, & 5/24/24]. On
December 9, 2024, the Master-in-Equity held a hearing on the parties’ motions and took the
matter under advisement. [12/9/24 Hearing Tr.]. Then, on January 27, 2025, the Mater-in-
Equity issued a Form 4 Order that denied all motions and indicated it “will allow time for
discovery of factual issues, including location of the current setback and baselines, as well as

the dune systems of the beach’s critical area.” [Form 4 Order 1/27/25 at 1]. Respondent City





filed a motion to reconsider, alter, or amend, which Appellants opposed. [Mot. 2/6/25; Response
2/14/25].

On March 7, 2025, the Master-in-Equity granted Respondent City’s motion to
reconsider, alter, or amend and found Ordinance 5-4-15 valid, the ordinance not preempted by
Beachfront Management Act, and that Appellants purchased their properties with notice of the
ordinance and are subject to the terms of the ordinance. [Order 3/7/25 at 2-4]. On April 3, 2025,
Appellants served their notice of appeal. [Notice of Appeal].

Statement of Facts

This declaratory judgement action stems from Appellants need to protect their properties
after Respondents failed to carry out their duties to renourish and replenish the beach and
unilaterally and unlawfully expanded their own jurisdiction beyond the limits established in the
Beachfront Management Act.

Appellants own beachfront homes on the 200 and 300 blocks of Ocean Boulevard on the
Isle of Palms, South Carolina. [Complaint 1 1-2]. Respondent Department is a public authority
and political subdivision of the State of South Carolina organized and existing pursuant to the
laws of the State of South Carolina. [Complaint  4]. Effective July 1, 2024, the Respondent
Department became the newly created South Carolina Department of Environmental Services.
[Appellants’ 12/2/24 Response in Opposition]. Respondent City is a political subdivision of the
State of South Carolina organized and existing pursuant to the laws of the State of South
Carolina. [Complaint  5].

In 1988, the South Carolina General Assembly established the Beachfront Management
Act to provide a more effective framework for the management of the State’s beaches. See

generally S.C. Code Ann. § 48-39-250. Specifically, it established the State’s policies and





jurisdictional authorities within the beachfront critical areas. See generally S.C. Code Ann. §
48-39-30. Department Respondent regulates these areas. [S.C. Code Ann § 48-39-280]. The
Beachfront Management Act also provides homeowners, such as Appellants, assurances as to
where their property is located by establishing jurisdictional setback and baselines, see S.C.
Code Ann. § 48-39-280, but it also restricts homeowners, such as Appellants, from constructing
structures seaward of the established baselines and constructing structures between the baselines
and the setback lines, see S.C. Code Ann. § 48-39-290.

Specifically, the Beachfront Management Act established a coastal jurisdictional area
when it created two lines to regulate the development in the coastal zone: (1) the baseline and
(2) setback line. The baseline is more seaward of the two jurisdictional lines and the setback
line is the landward line. State Beachfront Jurisdictional Lines, S.C. Dep’t of Health & Env’t
Control.2 Upon the creation of the Beachfront Management Act, it placed significant restrictions
on development seaward of the set backline but then allowed special permits for property
seaward of the baseline. See J. Peter Byrne, A Fixed Rule for a Changing World: The Legacy
of Lucas v. South Carolina Coastal Council, 53 Real Prop. Tr. & Est. L.J. 1, 6-7 (2018);
See Mary D. Shahid & Angelica M. Colwell, The Regulation of Coastal Properties in an Era of
King Tides, 53 Real Prop. Tr. & Est. L.J. 101, 110 (2018).

The Beachfront Management Act charges Respondent Department with the
responsibility of establishing the baselines and setback lines. See S.C. Code Ann. § 48-39-
280(C). Respondent Department is required to review and reassess baseline and setback lines

approximately every seven to ten years and the review must be based upon the best available

Zhttps://scdhec.gov/environment/your-water-coast/ocean-coastal-resource-management-
ocrm/beach-management/state-beachfront [https://perma.cc/7BTM-87S2].
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date. Id.; see also Beachfront Amendment Act 173 (2018) (amending the Beachfront
Management Act to replace the state’s 40-year policy of retreat with a policy of beach
preservation, S.C. Code 8§ 48-39-280). The Beachfront Management Act also limits the State’s
jurisdiction to property seaward of the “critical areas” and the setback lines. S.C. Code Ann §
48-39-280.

Then, Respondent City exceeded its authority under the Beachfront Management Act
and unlawfully and unilaterally enacted Ordinance 5-4-15, entitled “Beach Regulations,” which
prohibits erosion control structures from being situated in whole or in part landward of the
“critical area” as defined by S.C. Code Ann. § 48-39-10. This includes beaches. S.C. Code
Ann. 8 48-39-10(J)(3).

Here, the baseline and setback lines were last proposed by Respondent Department on
October 6, 2017, and established by the South Carolina General Assembly on May 3, 2018. See
DHEC Line Report: Proposed Baseline and Setback Lines.?

On December 17, 2023, a weather event with strong northwestern winds and record high
tides caused significant erosion to Appellants’ properties due to high tides, wind, and waves.
[Complaint § 17]. This weather event only reaffirmed Appellants’ need to protect their
properties, and notwithstanding the significant erosion, Respondents still failed to carry out their
duties to renourish and replenish the beach and continued to expand their own jurisdiction
beyond the limits established in the Beachfront Management Act. [Compl.]

On March 12, 2024, Appellants filed a summons and complaint for, among other things,
an order declaring Respondent City’s’ Ordinance 5-4-15(B) unenforceable because the

Ordinance is preempted by the Beachfront Management Act, which provides Respondent

3 See Isle of Palms Line Report 2019.pdf.
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Department with jurisdiction over the “critical areas,” property seaward of the “critical areas,”
and land seaward of the setback lines. [Complaint {{ 41-42] On March 19, 2024, Appellants
filed a motion for a temporary restraining order and preliminary injunction, which Respondents
opposed. [Responses 5/30/24]. Respondents filed separate answers and Respondent City
counterclaimed for declaratory relief. [Responses 4/12/24 & 5/15/24]. Appellants filed a reply.
[Reply 5/13/24].

Subsequently, all parties filed dispositive motions — Respondent City filed a motion for
judgment on the pleadings or, in the alternative, for a speedy hearing, [Mot. 4/26/24],
Respondent Department filed a motion for judgment on the pleadings, [Mot. 5/20/24], and
Appellants’ filed a motion for summary judgment and memorandum in support. [Mot. 5/24/24].

On May 31, 2024, the Honorable Diane Goodstein conducted a hearing on Appellants’
requests for injunctive relief and took the matter under advisement. At the hearing, the parties
agreed to refer the case to the Honorable Mikell R. Scarborough, Master-in-Equity for
Charleston County, for a speedy hearing and decision on the merits pursuant to Rule 57,
SCRCP. [Order 6/21/24 at 1, 9].

On June 21, 2024, Judge Goodstein denied Appellants’ motion for a temporary
restraining order and preliminary junction and referred the case to the Master-in-Equity for a
speedy hearing. [Order at 9].

Following a status conference before Judge Scarbrough, the parties submitted written
memorandum in support of their dispositive motions. [Supporting Memoranda 12/2/24 &
12/3/24]. The parties also filed a consent motion to amend the name change of Respondent
Department. [Mot.. 12/6/24].

On December 9, 2024, the Master-in-Equity held a hearing on the parties’ motions for





judgment on the pleadings and for summary judgment, and at the conclusion of the hearing, he
took the matter under advisement. [12/9/24 Hearing Tr.]. On January 27, 2025, the Mater-in-
Equity issued a Form 4 Order that denied all motions and indicated it “will allow time for
discovery of factual issues, including location of the current setback and baselines, as well as
the dune systems of the beach’s critical area.” [Form 4 Order 1/27/25 at 1]. Respondent City
filed a motion to reconsider, alter, or amend, [Mot. 2/6/25] which Appellants opposed [Response
2/14/25].

On March 7, 2025, the court granted Respondent City’s motion to reconsider, alter, or
amend and found Ordinance 5-4-15 valid, the ordinance not preempted by Beachfront
Management Act, and that Appellants purchased their properties with notice of the ordinance
and are subject to the terms of the ordinance. [Order 3/7/25 at 2-4]. The Master-in-Equity failed
to cite the standard or articulate whether his grant of relief was under Rule 12(c), SCRCP, or
Rule 56, SCRCP. In addition, Master-in-Equity failed to distinguish between general zoning
ordinances and the specific language in the Beachfront Management Act when ruling the
ordinance was not preempted. Id. However, it appears Respondent City has consistently
pursued relief based only on Rule 12(c), SCRCP.

On April 3, 2025, Appellants served their notice of appeal, appealing the Master-in-
Equity’s reconsideration and grant of Respondent City’s motion for judgment on the pleadings
or motion for summary judgment. [Notice of Appeal]. On June 23, 2025, the parties submitted
a stipulation of agreed dismissal with prejudice at to Appellant MMH Property Holding LLC
only. [Stipulation].

Standard of Review

Judgment upon the pleadings is a drastic procedure that will only be granted in proper





cases. Wooten v. Standard Life and Cas. Ins. Co., 239 S.C. 243 (1961).

“Any party may move for a judgment on the pleadings under Rule 12(c), SCRCP. When
considering such motion, the court must regard all properly pleaded factual allegations as
admitted.” Pope v. Wilson, 427 S.C. 377, 384, 831 S.E.2d 442, 445 (Ct. App. 2019) (quoting
Falk v. Sadler, 341 S.C. 281, 286, 533 S.E.2d 350, 353 (Ct. App. 2000). “On review of the motion,
the court may not consider matters outside the pleadings.” Pope, 427 S.C. at 377, 831 S.E.2d at
353.

In evaluating a Rule 12(c) motion, the court must consider that “a complaint is sufficient
if it states any cause of action or it appears that the plaintiff is entitled to any relief whatsoever.
Our courts have held that pleadings in a case should be construed liberally so that substantial
justice is done between the parties.” Id. at 384, 533 S.E.2d at 446-47 (quoting another source).
Moreover, “a judgment on the pleadings is considered to be a drastic procedure by our courts.”
Id.

“In reviewing the grant of a summary judgment motion, this Court applies the same
standard which governs the trial court under Rule 56(c), SCRCP: summary judgment is proper
when ‘there is no genuine issue as to any material fact and the moving party is entitled to judgment
as a matter of law.”” Osborne v. Adams, 346 S.C. 4, 7, 550 S.E.2d 319, 321 (2001) (quoting
Baughman v. American Tel. & Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1991).

“In determining whether any triable issues of fact exist, the evidence and all reasonable
inferences therefrom must be viewed in the light most favorable to the non-moving party.”
Osborne, 346 S.C. at 7, 550 S.E.2d at 321. On appeal from an order granting summary judgment,
the appellate court will review all ambiguities, conclusions, and inferences arising in and from

the evidence in a light most favorable to the non-moving party below. Id.





Arguments

This is a case about the Appellants’ inability to protect their properties within the lines
provided by the South Carolina General Assembly. This is also a case about Respondents
failures to renourish and replenish the beach and to continually and repeatedly ignore the
jurisdictional limits set forth in the Beachfront Management Act. Respondents have unlawfully
sought to implement or enforce regulations and statutes on Appellants’ private property that is
located landward of the setback lines despite the Beachfront Management Act’s directions to the
contrary.

These unlawful and unilateral expansions of their jurisdiction by adjusting the critical
area and setback lines without undergoing the necessary legislative procedures and adversely
affecting the rights and interests of the landowners involved. This represents an overreach and
misuse of authority, effectively transforming private property into public beachfront, contrary to
both state and federal constitutional provisions. Respondents’ conduct exceeds the limits of the
Beachfront Management Act is clear; therefore, the only inquiry for this court is whether the
applicable law supports the Master-in-Equity’s grant of Respondent City’s motion for judgment
on pleading; the answer to which is: no.

. The Master-in-Equity erred in granting Respondent City’s motion for
judgment on the pleadings or for summary judgment and entering judgment
in favor of Respondent City when it found Respondent City’s Ordinance 5-4-
15 valid and not preempted by the Beachfront Management Act.

The Master-in-Equity erred in finding Ordinance 5-4-15 valid and not preempted by the
Beachfront Management Act.

A. Preemption

A two-step process is used to determine whether a local ordinance is valid. Foothills

Brewing Co. v. City of Greenville, 377 S.C. 355, 361 (2008). First, a court must consider whether
9





the municipality had the power to enact the ordinance, and if “the State has preempted a particular
area of legislation, a municipality lacks power to regulate the field, and the ordinance is invalid.”
Id. However, if the municipality had the power to enact the ordinance, a court must determine if
the ordinance is “consistent with the Constitution and the general law of the State.” 1d.

“To preempt an entire field, “an act must make manifest a legislative intent that no other
enactment may touch upon the subject in any way.’” Id. (quoting Bugsy’s v. City of Myrtle Beach,
340 S.C. 87, 94, 530 S.E.2d 590, 893 (2000) (citing Town of Hilton Head Island v. Fine Liquors,
Ltd., 302 S.C. 550, 397 S.E.2d 662 (1990)). A conflict between a state statute and a municipal
ordinance exists if both contain express or implied conditions that are inconsistent or
irreconcilable; however, if “either is silent where the other speaks, there can be no conflict
between them. Where no conflict exists, both laws stand.”” Id. (quoting Town of Hilton Head
Island v. Fine Liquors, Ltd., 302 S.C. at 553, 397 S.E.2d at 664.

Here, the Master-in-Equity erroneously found no preemption exists. In doing so, the
Master-in-Equity’s only reasoning to reach such a conclusion was based on the mistaken belief
that Respondent City’s “jurisdiction over property within its limits is not derivative of the Act.”
[Order 3/7/25 at 2]. The Master-in-Equity made this erroneous conclusion by relying on the
proposition that “as a general matter municipalities have broad authority under home rule,” as
well as his reliance on S.C Code Ann. 8§ 48-39-50 &100 (B) to conclude the Beachfront
Management Act contemplates cooperation between various entities. [Order 3/7/25 2, 3].4

Nothing demonstrates the Master-in-Equity applied the two-step process set forth in

4 The Master-in-Equity also found that the Beachfront Management Act ‘“contemplates
cooperation between various entities.” [Order 3/7/25 at 2]. Without conceding any issues raised,
Appellants generally agree the Beachfront Management Act contemplates cooperation between
various entities, but cooperation does not include the unlawful and unilateral expansion of the
jurisdictional limits created in the Beachfront Management Act.
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Foothills Brewing. This two-step process first required the Master-in-Equity to decide if
Respondent City had the power to enact Ordinance 5-4-15, and if so, whether the ordinance was
preempted and invalid or otherwise consistent with the law of this State. The Master-in-Equity
erred in failing to use the two-step process and erred when it failed to find language in the
Beachfront Management Act preempted the ordinance.

The Beachfront Management Act did not grant Respondent City control over Appellants’
private property landward of critical areas and setback lines. The Beachfront Management Act
is enabling legislation that only provides Respondent Department with the authority to regulate
the areas seaward of the setback lines; therefore, Respondent City’s expressed powers relate to
beach management are restricted to the setback lines established by Respondent Department and
voted on by the South Carolina General Assembly. See S.C. Code 88 48-39-350(A)(3), (5), &
(7). As aresult, Respondent City has no authority to sua sponte expand its own jurisdiction, and
it is preempted from (1) granting itself more authority than Respondent Department provided
pursuant to the Beachfront Management Act and (2) providing itself with subject matter
jurisdiction over an area the General Assembly excluded from the Beachfront Management Act.

Although, the Master-in-Equity found Respondent City has a role to play in the
Beachfront Management Act, he did not examine whether the Beachfront Management Act gave
Respondent City the authority to enact Ordinance 5-4-15. Additionally, he provided no analysis
or conclusion on whether jurisdictional limits set forth in the Beachfront Management Act
precluded Respondent City from enacting the ordinance. Thus, the Master-in-Equity’s finding
demonstrates that he did not apply the two-step process to determine the validity of the ordinance
nor did he examine the entire framework of the Beachfront Management Act and the

jurisdictional limitations set forth. Therefore, the Master-in-Equity erred as matter of law when
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it granted Respondent City’s motion for judgment on the pleadings of motion for summary
judgment because the complaint was sufficient to state a cause of action and seek the court declare
the ordinance invalid and unenforceable based on preemption. As a result, this court should
reverse.

B. Beachfront Management Act & Implementing Regulation

In 1988, the South Carolina General Assembly established the Beachfront Management
Act to provide a more effective framework for the management of the State’s beaches. See S.C.
Code Ann. § 48-39-10, et seq. Specifically, it created four critical areas: (1) coastal waters, (2)
tidelands, (3) beaches, and (4) the beach/dune system. See S.C. Code Ann. § 48-39-10(J). Itis
undisputed that Respondent Department has jurisdiction over and regulates these critical areas
and that the jurisdiction is limited by the “Jurisdictional Lines” established by S.C. Code Ann. 8
48-39-280. A beaches critical area is defined as “those lands subject to periodic inundation by
tidal and wave action so that no nonlittoral vegetation is established.” See S.C. Code Ann. § 48-
39-10(H). However, the Beachfront Management Act and its regulations do not explain or clarify
the meaning of the beaches critical area as defined in S.C. Code Ann. § 48-39-10(H).°

The Beachfront Management Act charges Respondent Department with the
responsibility of creating and establishing two lines that regulate development in the coastal
zone: (1) setback lines and (2) baselines. See S.C. Code Ann. § 48-39-280 (B) & (C).® The
Beachfront Management Act mandates that Respondent Department establish setback lines as

part of a beach preservation policy. S.C. Code Ann. § 48-39-280(B). The baseline is more

% But see S.C. Code Ann. § 48-39-10(J)(4) (“The ‘beach/dune system’ is ‘the area from the mean
high-water mark to the setback line as defined in Section 48-39-280.").
® Respondent Department is required to review and reassess baseline and setback lines
approximately every seven to ten years and the review must be based upon the best available
data. Id.
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seaward of the two jurisdictional lines and the setback line is the landward line. State Beachfront
Jurisdictional Lines, S.C. Dep’t of Health & Env’t Control.” Thus, it places a limit on
Respondent Department’s jurisdiction over beaches critical area and Respondent Department
only has jurisdiction over areas seaward of the setback lines as established by S.C. Code Ann. 8
48-39-280. For example, the Beachfront Management Act prohibits new erosion control
structures or devices seaward of the setback line but makes no such prohibition on structures or
devices landward of the setback line. S.C. Code Ann. § 48-39-10(B)(2)(a).®

Pursuant to S.C. Code Ann § 48-39-350(A)(3), (5), & (7), the power of local governments,
like Respondent City, are restricted and their power is limited to the area seaward of the setback
lines. See generally S.C. Code Ann 8§ 48-39-350(A)(3) (inventorying all structures seaward of
the setback line), (5) (referencing conventional zoning and land use plan for area seaward of the
setback line), & (7) (including a draining plan for the area seaward of the setback zone).

Likewise, Regulation 30-21, the Beachfront Management Act’s implementing
regulations, instructs how the Beachfront Management Act is to be applied. Regulation 30-
21(H)(3) makes it clear that the setback lines are what is to be used to determine whether

Respondents have the ability to restrain activity in the beaches critical area.

"https://scdhec.gov/environment/your-water-coast/ocean-coastal-resource-management-
ocrm/beach-management/state-beachfront [https://perma.cc/7BTM-87S2].
8 Upon the creation of the Beachfront Management Act, it placed significant restrictions on
development seaward of the set backline but then allowed special permits for property seaward
of the baseline. See J. Peter Byrne, A Fixed Rule for a Changing World: The Legacy of Lucas
v. South Carolina Coastal Council, 53 Real Prop. Tr. & Est. L.J. 1, 6-7 (2018); See Mary D.
Shahid & Angelica M. Colwell, The Regulation of Coastal Properties in an Era of King Tides,
53 Real Prop. Tr. & Est. L.J. 101, 110 (2018). The Beachfront Management Act also provides
homeowners, such as Appellants, assurances as to where their property is located by establishing
jurisdictional setback and baselines, see S.C. Code Ann. § 48-39-280, but it also restricts
homeowners, such as Appellants, from constructing structures seaward of the established
baselines and constructing structures between the baselines and the setback lines, see S.C. Code
Ann. § 48-39-290.
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Thus, a plain reading of the Beachfront Management Act clearly shows the Legislature’s
intent to limit Respondent Department’s jurisdiction over beaches critical area to areas seaward
of the setback lines as established by S.C. Code Ann. 8§ 48-39-280 and excludes property
landward of the setback line.® To construe it otherwise, would give no purpose to the
Legislature’s specific language involving setback lines and would otherwise permit unfettered
and entirely discretionary authority to assert jurisdiction at the pleasure of Respondents.
Accordingly, the plain language of the Beachfront Management Act precludes Respondent
Department from asserting authority over beaches critical area landward of the setback line.
Therefore, Respondent City’s jurisdiction as to beach management is derivative of the Beachfront
Management Act, which did not grant Respondent City control over Appellants’ private property
landward of the critical areas and setback lines. Thus, Respondent City’s expressed powers
related to beach management are restricted to the setback lines established by Respondent
Department and approved by the Legislature. As a result, the Master-in-Equity erred its grant of
Respondent City’s motion for judgment on the pleadings or for summary judgment, and this court
should reverse.

C. Respondent City’s Ordinance

Respondent City’s ordinance is preempted as written, but even if Respondent City has the
authority to enact the ordinance, which we submit it did not, the ordinance is inconsistent with
the Beachfront Management Act. As a result, the Master-in-Equity erred when he failed to

examine and recognize Ordinance 5-4-15 is either preempted or inconsistent with the Beachfront

% See generally Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (“Under the plain
meaning rule, it is not the court’s place to change the meaning of a clear and unambiguous
statute.”); Id. (“Where the statute’s language is plain and unambiguous, and conveys a clear and
definite meaning, the rules of statutory interpretation are not needed and the court has no right
to impose another meaning.”).
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Management Act.

Following passage of the Beachfront Management Act, Respondent City enacted
Ordinance 5-4-15, which prohibits erosion control structures from being situated in whole or in
part landward of the “critical area” as defined by S.C. Code Ann. 8 48-39-10. This ordinance
exceeds the authority provided to Respondent City by the Beachfront Management Act, and it
provides Respondent City with authority, exceeding what is provided to Respondent Department
in the Beachfront Management Act. See generally S.C. Code Ann. 8§ 48-39-280(A) & 350(A)
(instructing Respondent Department to implement a policy and proving the local government
must prepare and submit a comprehensive plan to Respondent Department for approval), The
Beachfront Management Act restricts powers related to beach management to the area seaward
of the setback lines. See generally S.C. Code 8§ 48-39-350(3) (structures located in the area
seaward of the setback lines); (5) (land use plan for the area seaward of the setback line) & (7)
(drainage plan for the area seaward of the setback zone). Thus, this ordinance violates settled
South Carolina law as Respondent City is attempting to establish subject matter jurisdiction over
erosion control structures landward of “critical areas” and the well-established baselines and
setback lines.

Respondent City’s jurisdiction as to beach management is derivative of the Beachfront
Management Act, see S.C. Code 8 48-39-350, and the Beachfront Management Act did not grant
Respondent City control over Plaintiffs’ property landward of critical areas. The Beachfront
Management Act enabling legislation that only provided the Department with the authority to
regulate the areas seaward of the setback lines. Thus, the City’s expressed powers related to
beach management are restricted to the setback lines established by Respondent Department and

voted on by the South Carolina General Assembly. S.C. Code 88 48-39-350(A)(3), (5), (7). As
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a result, the City has no authority to sua sponte expand its own jurisdiction, and it is preempted
from (1) granting itself more authority than the Department is provided pursuant to the Beachfront
management and (2) providing itself with subject matter jurisdiction over an area the General
Assembly excluded from the Beachfront Management Act. This is not simply a difference in
detail because the areas seaward and landward of the setback lines are separate and distinct areas
under the Beachfront Management Act. Additionally, the Beachfront Management Act was
passed by the South Carolina General Assembly and only a law of equal or greater dignity can
establish greater jurisdiction than it provided.

For these reasons, Ordinance 5-4-15 exceeds the authority provided to Respondent City
by the Beachfront Management Act, and it provides Respondent City with authority, exceeding
what is provided to the Department in the Beachfront Management Act. Thus, the City has acted
inconsistent with State law when it attempted to gain control over Appellants’ property landward
of the critical areas. Accordingly, the City is preempted from providing itself with jurisdiction
and police power over an area the General Assembly excluded from the Beachfront Management
Act. As a result, the Master-in-Equity erred when it found Respondent City is entitled to
judgment. Rather, Plaintiffs have established they are entitled to declaratory relief because the
City is preempted by the Beachfront Management Act from claiming jurisdiction over property
that is landward of the setback lines and critical areas. As a result, this court should reverse.

1. The issue is novel; therefore, the Master-in-Equity should not have decided
the issue on a Rule 12(c), SCRCP motion or motion for summary judgment.

The Master-in-Equity should not have granted Respondent City’s motion for judgment
on the pleadings or for summary judgment when Appellants’ complaint was based on important
jurisdictional questions of novel impression.  This failure is even more concerning when the

Master-in-Equity did not state whether it was granting relief under Rule 12 or Rule 56 and only
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granted judgment in a cursory manner without addressing any of the specific arguments raised in
support of Appellants preemption argument. To decide a question of novel impression without
any detailed analysis does not benefit the parties, the public, or the judicial process.

As a general rule, important questions of novel impression should not be decided under
Rule 12, SCRCP. See Madison v. Am. Home Prods. Corp., 358 S.C. 449, 451, 595 S.E.2d 493,
494 (2004). If “development of the record will not aid in the resolution of the issues, it is proper
to decide even novel issues on a motion to dismiss.” 1d.

Here, Appellants raised important questions of novel impression to the Master-in-Equity.
Specifically, whether Respondent City is preempted by the Beachfront Management Act from
claiming jurisdiction over property that is landward of the setback lines and critical areas.

No court has addressed this issue. Neither Respondent City nor the Master-in-Equity cited
any case law, rule, or other legal principle that specifically supports a finding that Ordinance 5-
4-15is valid and not preempted by the Beachfront Management Act. This is because none exists.
First, none of the sections in the Beachfront Management Act provide any evidence of legislative
intent or will that Respondent City has jurisdiction over property that is landward of the setback
lines and critical areas. This statement alone renders the Master-in-Equity’s findings deficient
because Respondent City was unable to refute Appellants’ argument that that the Beachfront
Management Act preempts Respondent City from claiming jurisdiction over property that is
landward of the setback lines and critical areas. Second, Respondent City only cited S.C. Code
Ann. 88 48-39-40 (repealed), 50 (powers and duties but not addressing jurisdiction), 100
(develop plan but silent on jurisdiction), 260 (policy statement but not jurisdiction), & 350 (local
comprehensive beach management plan but not addressing jurisdiction) in support of its

argument, but none address the authority to exercise jurisdiction over property that is landward
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of the setback lines and critical areas. As a result, this important matter of first impression was
not appropriate for a decision under Rule 12(c) or Rule 56, SCRCP, and the Master-in-Equity
erred in granting Respondent City’s motion.

I11.  Appellants’ “record notice” is insufficient to deem Appellants’ had notice of
Respondent City’s policies and ordinances; regardless, any record notice is
irrelevant to a determination that City’s Ordinance 5-4-15 is preempted by the
Beachfront Management Act.

Here, The Mater-in-Equity erred in granting Respondent City’s motion for judgment on
the pleadings or motion for summary judgment when it improperly relied solely on purported
“record” notice in deeds and plats to justify a conclusion that Appellants had notice of
Respondent City’s ordinance when they purchased their properties. This fails to consider
whether Appellants’ notice was adequate, erroneously provided, or what their inquiries or
investigations they took to ascertain the rights to protect their properties. Appellants recognize
they had a duty to exercise reasonable care when purchasing their properties, see DeHart v.
Dodge City of Spartanburg, Inc., 311 S.C. 135, 139, 427 S.E.2d 720, 722 (Ct. App. 1993)
(“Courts do not sit for the purpose of relieving parties who refuse to exercise reasonable
diligence or discretion to protect their own interests.”), but here, even Respondent Department’s
Beachfront Management Section Manager, Matthew Slagel, stated that Respondent Department
has no jurisdiction landward of the critical areas. [Mot. For Summary Judgment 5/21/24, Exhibit
E - Matthew Slagel Dep. 17:22-25]. Specifically, Mr. Slagel admitted that he could see how
Regulation 30-10(B) could be confusing and that a normal homeowner would have no idea as to
what Respondent Department is claiming jurisdiction over. [Mot. For Summary Judgment
5/21/24, Exhibit E - Matthew Slagel Dep. 14:10-13]. When asked how someone could determine

where the critical areas are, other than going to Respondent Department’s website and looking

up the critical area boundaries, he responded: “I supposed through, you know, just the due
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diligence process: Working with, you know, their hired experts, realtors and others to assist them
with this information.” [ld. at 25:22-25; 26:1-4]. Based on Slagel’s deposition testimony,
development of the record is also necessary to aid in resolution of the issues raised in Appellants’
complaint.  Therefore, the Master-in-Equity erred in relying on “record” notice when it
determined the ordinance is not preempted by the Beachfront Management Act.
Conclusion

For these reasons, Appellants respectfully request this court to reverse the Master-in-
Equity’s order granting Respondent City’s motion to alter or amend and grant of judgment in
favor of Respondent City. Appellants have shown the Master-in-Equity erred in finding
Respondent City’s ordinance is valid and enforceable and not preempted in whole or part by
Beachfront Management Act. In addition, Appellants’ “record” notice was irrelevant to a
determination of whether the Beachfront Management Act preempted the ordinance.
Accordingly, this court should reverse and remand the case to the Master-in-Equity for a finding
that Respondent City’s ordinance was preempted by the Beachfront Management Act. At the
very least, the Master-in-Equity erred in granting Respondent City’s motion without first

determining the scope, authority, and jurisdiction of the Beachfront Management Act.

Respectfully submitted,

s/Rachel L. Ferguson

Gerry M. Finkel (S.C. Bar #2013)
Rachel Ferguson (S.C. Bar #75224)
Finkel Law Firm LLC

Post Office Box 71727

North Charleston, South Carolina 29415
Phone: (803) 765-2935
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Palms, filed May 30, 2024

8. Supplemental memorandum in support of Plaintiffs’ request for a temporary
restraining order and preliminary injunction, filed May 30, 2024;

9. Memorandum in opposition to motion for temporary restraining order and
preliminary injunction of Defendant South Carolina Department of Environmental
Services, filed May 30, 2024,

10. Renewed motion for judgment on pleadings, filed June 7, 2024;

o





11. Order denying injunctive relief, filed June 21, 2024;

12. Memorandum in support of renewed motion for judgment on the pleadings, filed
December 2, 2024;

13. Response in opposition to motion for judgment, filed December 2, 2024;

14. Memorandum in support of motion for judgment on the pleadings of Defendant
South Carolina Department of Environmental Services, filed December 2, 2024;

15. Consent motion to amend case caption, filed December 6, 2024;

16. Hearing Transcript, December 9, 2024

17. Order granting motion to amend case caption, filed December 16, 2024;

18. Form 4 Order, filed January 27, 2025;

19. Motion to reconsider, alter, or amend of Defendant City Isle of Palms, filed
February 6, 2025;

20. Response in opposition, filed February 14, 2025;

21. Order granting motion to reconsider, filed March 7, 2025; and

22. Notice of appeal, filed April 3, 2025; and

Respectfully submitted,

/s/ Rachel Ferguson

Gerry M. Finkel (S.C. Bar #2013)
Rachel Ferguson (S.C. Bar #75224)
Post Office Box 71727

North Charleston, South Carolina 29415
Phone: (803) 765-2935

Attorneys for Appellants
July 7, 2025






