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From: Hayes, J. Mark <mhayesj@sccourts.org>  
Sent: Wednesday, June 4, 2025 11:32 AM 
To: Bryan Hall <Bryanhall@scag.gov>; jfalknerwilkes@gmail.com 
Cc: Hayes, J. Mark Law Clerk (Allen Chaplin Hughes, Jr.) <mhayeslc@sccourts.org>; Hayes, J. Mark Secretary (Sharyn M. 
Walker) <mhayessc@sccourts.org> 
Subject: Weatherall v. State 2021-CP-26-04551 

All 

This is a post-conviction relief matter that is before this Court on the Respondent’s SCRCP Rule 59(e)Motion to 
Reconsider, Alter, and Amend this Court prior order granting the applicant’s PCR application.  

In its motion the State raises two issues: 
(I) that applicant failed to prove he was prejudiced by Counsel’s failure to object to the jury charge on malice

inferred from the use of a deadly weapon because (1) the charge did not contribute to the verdict since
there was other evidence of malice presented at trial from Applicant’s conduct and other evidence of malice
presented at trial from Applicant’s conduct and efforts to cover up the murder, and (2) the charge was
proper under Belcher, the law available at the time of Applicant’s trial, since there was no evidence
presented to reduce, excuse, mitigate, or justify the murder; and

(II) (II) Applicant failed to prove Counsel was ineffective for failing to call Tommy Lee Benton as a witness
because (1) Bouchette articulated reasonable strategic decisions for not calling Benton, believing him to be a
“risky” witness, believing it would have undermined the defense ‘s argument to the jury, and wanting to
reserve the defense’s right to last argument; and (2) Applicant failed to prove there’s a reasonable
probability that the result of trial would have been different with Benton’s testimony since Marcus Bell’s
testimony that Applicant confessed the murder and cover up to him was corroborated by the testimony of
other witnesses and physical evidence.

In response to the State’s motion, applicant’s PCR counsel advised that he was willing to file a response to the State 
post-trial motion, if requested, but that his response would largely be a reiteration of the facts and law stated in the 
Order.  

After reviewing the State’s motion and the prior Order, this Court, in accordance with SCRCP Rule 59(f), exercises its 
discretion to decide the motion without oral arguments.  Based on the review, the court denies the present motion and 
declines to alter or amend the prior order.  In its motion, the State asks that one of the witness’s, Bouchette, testimony 
be found as credible.  This Court declines to make such a finding.  Attorney Gardner was the applicant primary attorney 
at trial.  Also see Order Granting Post-Conviction Relief  pp 10 to 12. 

While the State argues the existence of “overwhelming evidence of Applicant’s guilt”, this court, as examined in the 
Order, disagrees, especially as to the issue of malice. Order p. 9.  Even if the State’s jailhouse witness was credible—
which Gardner expressed the witness was not— his testimony was the only direct evidence in the record to establish 
that applicant hit the deceased with a beer bottle.  His testimony—if believed--- established that he struck the deceased 
but did very little, if any, to support a premeditation of an intent to kill.  Order pp 4 to 6.  

Again, after having reviewed the present motion, this Court finds not reason to alter or amend its prior Order. 

A copy of the above will be incorporated into a Form 4 for filing with the Horry County Clerk of Court’s Office.  Since no 
alterations or amendments were made to the prior Order, no further Order will be issued by the Court.   

Thank you all for your cooperation and patience while this matter was reviewed. 

Mark Hayes  

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is 
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any attachment. 
If you have received this message in error, please contact the sender immediately and delete all copies of the message and 
any attachments.  


















































































