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NOTICE OF APPEAL

The State of South Carolina appeals Honorable J. Mark Hayes® Order Granting Post-
Conviction Relief, filed on May 2, 2025. On May 6, 2025, Petitioner timely served a motion to
reconsider, alter, or amend pursuant to Rule 59(¢), SCRCP. On May 9, 2025, Petitioner’s Rule
59(e) motion was timely filed. On June 10, 2025, Judge Hayes issued a Form 4 Order denying
Petitioner’s Rule 59(e) motion to reconsider. On June 10, 2025, Petitioner received notice of the
entry of the Order. Petitioner has attached with the Form 4 Order a June 4, 2025 , email from Judge
Hayes indicating that no further Order will be issued by the court. Therefore, pursuant to Rule 203,
SCACR, Petitioner files this notice of appeal after receipt of the Form 4 Order. A copy of the Order
Granting Post-Conviction Relief; a copy of the Rule 59(e) motion with its attachment; and a copy
of the Form 4 Order denying Petitioner’s 59(e) motion with its attachment are attached hereto.
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WHEREFORE, the State of South Carolina respectfully appeals.
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY
IN THE COURT OF COMMON PLEAS

Mitchell M. Weatherall

FORM 4

JUDGMENT IN A CIVIL CASE

CASE NO, 2021CP2604551

State of South Carolina

APPLICANT(S)

RESPONDENT(S)

Submitted by:

Attorney for : [_] Plaintiff
or
[ Self-Represented Litigant

[] Defendant

DISPOSITION TYPE (CHECK ONE)

O 0 X 0O

JURY VERDICT, This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court,
The issues have heen tried or heard and a decision rendered. B sce Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [ ] Other

ACTION STRICKEN (CHECK REASON): (] Rule 40(j), SCRCP; [] Bankruptcy;

[[] Binding arbitration, subject to right to restore o confirm, vacate or modify

arbitration award; [} Other

O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[J Affirmed; [] Reversed; [ ] Remanded; [[] Other
ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR

NOTE:

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment

by the Court:

See additional information.

ORDER INFORMATION

This order X ends [] does not end the case.
Additional Information for the Clerk :

See page 2 for additional information. Formal Order to follow.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title ¢o real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of
{List name(s) below)

Judgment Against
(List name(s) below)

Judgment Amount To be
Enrolled
(List amount(s} below)

N/A

$

$

$

If applicable, describe the property, including tax map information and address, referenced in the order.

SCRCP Form 4C {03/2013)

Page 1




The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of mgffon purgugnj to the SC Rules of Civil Procedure. Amounts to be computed such as interest

or additional taxabie costsTiot ayajlgblemt th /"ﬁ’ the form and final order are submitted to the judge may be provided to the clerk.
ik

@ refer to the official court order for judgment details,

/ // ] L 2132 (, ) S ) 25
Circuit Court\.ﬁr/w//,// PR S Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attomey’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This is a post-conviction relief matter that is before this Courton the Respondent’s SCRCP Rule
59(e}Motion to Reconsider, Alter, and Amend this Court prior order granting the applicant’s PCR
application.

In its motion the State raises two issues:

(n that applicant failed to prove he was prejudiced by Counsel’s failure to object to the jury
charge on malice inferred from the use of a deadly weapon because {1) the charge did not
contribute to the verdict since there was other evidence of malice presented at trial from
Applicant’s conduct and other evidence of malice presented at trial from Applicant’s
conduct and efforts to cover up the murder, and (2) the charge was proper under Belcher,
the law available at the time of Applicant’s trial, since there was no evidence presented to
reduce, excuse, mitigate, or justify the murder; and
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(m (11} Applicant failed to prove Counsel was ineffective for failing to call Tommy Lee Benton as
a witness because (1) Bouchette articulated reasonable strategic decisions for not calling
genton, believing him to be a “risky” witness, believing it would have undermined the
defense ‘s argument to the jury, and wanting to reserve the defense’s right to last
argument; and {2) Applicant failed to prove there’s a reasonable probability that the result
of trial would have been different with Benton's testimony since Marcus Bell's testimony
that Applicant confessed the murder and cover up to him was corroborated by the
testimony of other witnesses and physical evidence.

In response to the State’s motion, applicant’s PCR counsel advised that he was willing to file a response
to the State post-trial motion, if requested, but that his response would largely be a reiteration of the
facts and law stated in the Order.

After reviewing the State’s motion and the prior Order, this Court, in accordance with SCRCP Rule 59(f),
exercises its discretion to decide the motion without oral arguments. Based on the review, the court
denies the present motion and declines to alter or amend the prior order. In its motion, the State asks
that one of the witness’s, Bouchette, testimony be found as credible. This Court declines to make such a
finding. Attorney Gardner was the applicant primary attorney at trial. Also see Order Granting Post-
Conviction Relief pp 10 to 12.

While the State argues the existence of “overwhelming evidence of Applicant’s guilt”, this court, as
examined in the Order, disagrees, especially as to the issue of malice. Order p. 9. Even if the State’s
jailhouse witness was credible—which Gardner expressed the witness was not— his testimony was the
only direct evidence in the record to establish that applicant hit the deceased with a beer bottle. His
testimony—if believed--- established that he struck the deceased but did very little, if any, to support a
premeditation of an intent to kill. Order pp 4 to 6.

Again, after having reviewed the present motion, this Court finds not reason to alter or amend its prior
Order.

SCRCP Form 4C (03/2013) Page 3
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From: Hayes, J. Mark <mhayesj@sccourts.org>

Sent: Wednesday, June 4, 2025 11:32 AM

To: Bryan Hall <Bryanhall@scag.gov>; jfalknerwilkes@gmail.com

Cc: Hayes, J. Mark Law Clerk (Allen Chaplin Hughes, Jr.) <mhayeslc@sccourts.org>; Hayes, J. Mark Secretary (Sharyn M.
Walker) <mhayessc@sccourts.org>

Subject: Weatherall v. State 2021-CP-26-04551

All

This is a post-conviction relief matter that is before this Court on the Respondent’s SCRCP Rule 59(e)Motion to
Reconsider, Alter, and Amend this Court prior order granting the applicant’s PCR application.

In its motion the State raises two issues:

(n that applicant failed to prove he was prejudiced by Counsel’s failure to object to the jury charge on malice
inferred from the use of a deadly weapon because (1) the charge did not contribute to the verdict since
there was other evidence of malice presented at trial from Applicant’s conduct and other evidence of malice
presented at trial from Applicant’s conduct and efforts to cover up the murder, and (2) the charge was
proper under Belcher, the law available at the time of Applicant’s trial, since there was no evidence
presented to reduce, excuse, mitigate, or justify the murder; and

(1) (1) Applicant failed to prove Counsel was ineffective for failing to call Tommy Lee Benton as a witness
because (1) Bouchette articulated reasonable strategic decisions for not calling Benton, believing him to be a
“risky” witness, believing it would have undermined the defense ‘s argument to the jury, and wanting to
reserve the defense’s right to last argument; and (2) Applicant failed to prove there’s a reasonable
probability that the result of trial would have been different with Benton’s testimony since Marcus Bell’s
testimony that Applicant confessed the murder and cover up to him was corroborated by the testimony of
other witnesses and physical evidence.

In response to the State’s motion, applicant’s PCR counsel advised that he was willing to file a response to the State
post-trial motion, if requested, but that his response would largely be a reiteration of the facts and law stated in the
Order.

After reviewing the State’s motion and the prior Order, this Court, in accordance with SCRCP Rule 59(f), exercises its
discretion to decide the motion without oral arguments. Based on the review, the court denies the present motion and
declines to alter or amend the prior order. In its motion, the State asks that one of the witness’s, Bouchette, testimony
be found as credible. This Court declines to make such a finding. Attorney Gardner was the applicant primary attorney
at trial. Also see Order Granting Post-Conviction Relief pp 10 to 12.

While the State argues the existence of “overwhelming evidence of Applicant’s guilt”, this court, as examined in the
Order, disagrees, especially as to the issue of malice. Order p. 9. Even if the State’s jailhouse witness was credible—
which Gardner expressed the witness was not— his testimony was the only direct evidence in the record to establish
that applicant hit the deceased with a beer bottle. His testimony—if believed--- established that he struck the deceased
but did very little, if any, to support a premeditation of an intent to kill. Order pp 4 to 6.

Again, after having reviewed the present motion, this Court finds not reason to alter or amend its prior Order.

A copy of the above will be incorporated into a Form 4 for filing with the Horry County Clerk of Court’s Office. Since no
alterations or amendments were made to the prior Order, no further Order will be issued by the Court.

Thank you all for your cooperation and patience while this matter was reviewed.

Mark Hayes

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any attachment.
If you have received this message in error, please contact the sender immediately and delete all copies of the message and
any attachments.



ALAN WILSON
ATTORNEY GENERAL

May 6, 2025

The Honorable Renee Elvis

Hotry County Clerk of Court
Post Office Box 677

Conway, SC 29528-0677

Re:  Mitchell M. Weatherall, # 371932 v. State of South Carolina
2021-CP-26-04551

Dear Ms. Elvis,

Enclosed please find the original Motion to Reconsider, Alter, and Amend Judgement
Granting PCR Pursuant to Rule 59(E) of the Respondent, with its accompanying attachments, in
the above-captioned case, for filing in your office.

If you have any questions regarding this matter, please let me know.

i

Sincerely,

Bryan'¥Y. Hall
Assistant Attorney General

BTH/Is
Enclosure

cc: The Honorable J. Mark Hayes, II
J. Falkner Wilkes, Esquire
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STATE OF SOUTH CAROLINA

State of South Carolina, (Counsel Retained)

- Respondent.

TA | ) IN THE COURT OF COMMON PLEAS |
COUNTY OF HORRY ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
o , ) ;
Mitchell M. Weatherall, #371932, ) Case No.: 2021-CP-26-04551
).
Applicant, )  MOTION TO RECONSIHEBJ ALEER OR
) AMEND JUDGMENT GRANFING ?Pc&g
V. ) PURSUANT TO RULE 59(7, A
)
)
)
)

- Pursuant to Rule 59(e), SCRCP, thé State of South Carolina (“Respohdént” or “the State”) -
moves for this Court to reconsider, alter, or amend its judgment granting posi—conviction relief
| | . "
(“PCR”) for Mitchell M. Weatherall (“Applicant”). An evidentiary hearing waf‘s convened before
the Honorable J. Mark Hayes I, on October 29, 2024. At the hearmg, the State prov1ded the court
a memorandum of law on the trial court s implied malice from use ofa deadly weapon jury charge
(Attachment 1). On May 2, 2025, Judge Hayes granted Applicarit’s PCR application, finding
Counsel was ineffective for failing to object to the trial court’s j-ﬁry charge on irﬁplied malice from
use of a deadly weapon and for failing to call Tommy Lee Benton as a witﬁess to testify that
© Marvin McElveen confessed to the murder. (Order referenced as “PCR Order”).
The State would respectfully show this Court that Applicant is not entitléd to relief because
of the following:
L Applicant failed to prove he was prejudiced by Counsel’s failure to object
to the jury charge on malice inferred from use of a deadly weapon because
(1) the charge did not contribute to the verdict since there was other
evidence of malice presented at trial from Applicant’s conduct %md efforts
to cover up the murder, and (2) the charge was proper under Belcher, the -
law available at the time of Applicant’s trial, since there was no evidence

presented to reduce, excuse, mitigate, or justify the murder. -

1L Applicant failed to prove Counsel was ineffective for failing to call Tommy
Lee Benton as a witness because (1) Bouchette articulated reasonable
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strategic decisions for not calling Benton, believing him to be a “risky”
witness, believing it would have undermined the defénse’s argument to the

jury, and wanting to reserve the defense’s right to last argument; and (2)
Applicant failed to prove there’s a reasonable probability that the result of

trial would have been different with Benton’s testimony since Marcus Bell’s
testimony that Applicant confessed the murder and cover up to him was
corroborated by the testimonies of other witnesses and physical evidence.

STATEMENT OF FACTS

| Appdlicant proceeded to a jury trial before the Honorable Benjamin Cuibertson on March
20-23, 2017. Applicant was represented by Johnny Gardner (“Counsel”) and Jared Bouchette
(“Bouchette™). At trial, Marcus Bell, Applicant’s cellmate at the detention center, testified that
Applicant told Bell that he and Victim got into a mlsunderstandmg about drugs and Apphcant
grabbed a bottle and hit Vlct1m across the head. (R. 272). Bell testified that Apphcant said he did
‘ot notice Victim was dead until a few days later, and when he noticed, Apph;cant tried to c_lea:m
the ho.‘;el room up. (R. 273). Bell’s testimony was corroborated by the testimqngf of Missy»Bain‘es,
an employee at the hotel who testified that the room was cleaned but there Was ared substance and
broken glass on the floor. (R. 78-80). Bell testified that Applicant told him that Applicdnt and-
another person put Victim’s body in a car that Applicant had borrowed from a female friend, and
Applicant planned to dispose of the body in a metal scrap yard. (R. 273). Victim‘i’s body was found
off the side of a dirt road. (R. 153; 155). Bell testified that he never saw Apphcant s paperwork
.about his case, and the only person he talked to about the case was App icant. (R 280).
Tonya Wedlock, Applicant’s friend, testified that Apphcant borrowed her car. (R. 218;
220). Wedlock identified Applicant in video surveillance from the hotel, which showed Applicant
and h1s co- defendant carrying Victim’s body and putting it in Wedlock’s car. (R 225 27; St.’s Ex.

77). Wedlock’s testimony corroborated Bell’s testimony that Applicant told him he borrowed a

Page 2 of 17 ,
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car frorn his female friend and disposed of the body. (R. 273; 218-20). The jury convicted
Applicant of murder, and Judge Culbertson sentenced him to life. |
ARGUMENT

In a PCR, Apphcant bears the burden of proving the allegations in h1s application by a
preponderance of the evidence. Butler v. State, 286 S.C. 441, 334 S E.2d 813 (1985) In evaluatmg
gll_eg_gtions of | ineffective assistance of counsel, Applicant must‘prove (1)- counjsel’s perforrnance
fell belcw an objective standard of reasonableness, measured under “preveﬁling professional
norrns” (i.e. deficient performance); and (2) the applicant sustained prejudice as a result of
counsel’s performance. Strickland v. Washington, 466 U.S. 668 (1984); Cherry? v. State, 300 S._C..
115,117, 386 S.E.2d 624, 625 (1989). Counsel is strongly presumed to have rjendered adequate
assistancé and made all significant decisions in exercise of reasonable judgm'ent,%and the Applicanfc '
must overcome this presumpticn to receive relief. Butler, 286 S.C. at 442, 334 S'.jE.Zd at 814 (citing
Strickland, 466 U.S. at 690) (emphasis added); Cherry, 300 S.C. at 118, 386 }S.E-.Zd at 625. To
pro’ve'prej‘udice from Counsel’s performance, the applicant must prove that “there is a reasonable
prcbability that, but for counsel’s unprofessional errors, the result of rhe procéeding would have
been 'd‘iﬂer'ent.” Id. at 117-18, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. ;at 688) (emphasis
addedj. The focus of the prejudice inquiry is whether the result of the proceediné would have been

different. Id.

I. Applicant failed to prove Counsel was ineffective for failing to (!)bject to the trial
court’s jury charge that malice may be inferred from use of a deadly weapon.

The State asks this Court to reconsider and alter its decision and find thét Applicant failed
to prove prejudice from the jury charge on malice inferred from use of é deadly weapon. This
Court need not address whether Counsel was deficient for failing to object to the jury charge where

Applicant failed to prove he was prejudiced. Strickland, 466 U.S. at 670 (stating “[a] court need
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not first determine whether counsel’s performance was deficient before examiniﬁg prejudice
resulting from the alleged deﬁcienciés. .. [1])f it is easier to dispose of the ineffeﬁtiveness claim on
- the ground of lack of prejudice, that course should be followed”). In evaluatirf‘fxg whether a PCR
applicant has su‘rf,fe_:red prejudice as a result of a jury charge, the charge musit be viewed in its ’
entirety and not in isola‘;ioﬁ. Gibbs v. State, 403 S.C. 484, 495-96, 744 S.E.2d 1370, 176 (2013). A
jury charge that is substantially correct and covers the law does not require reversal. State v.
Adkins, 353 S.C. 312, 318-19, 577 S.E.2d 460, 464 (Ct. App. 2003).‘
In Applicant’s trial, the trial judge charged the jury as follows:
Malice is hatred, ill will, or hostility towards another person.
l.\;I'alice aforethought may be expressed or inferred. .5
ii.)‘(press malice is shown when a person speaks words which expres§ hatred
- or ill will for another person or when the person prepared beforehand to do
“the act which was later accomplished. |
‘Malice niay be inferred from conduct showing a total disfegard for | iLhumam
life. Inferred malice may also arise when the dead is done with a: deadly
weapon. A deadly weapon is any article, instrument or substance, Wthh is
likely to cause death or great bodily harm.
(R. 397-98).

In State v. Burdette, the Supreme Court held that regardless of the evicjlence presented at
trial, a trial court should not instruct the jury that it may infer malice from t}ile use of a deadly
weapon. State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019). However, Burd%ette does not apply
to Appllicant’s case because it was decided in 2019, two (2) years affer Appl%icant’s 2017 trial.
Additionally, the Court exf)ressly stated that the ruling in Burdette would oﬁly élpply to cases

pending on direct appeal at the time if the issue was preserved and would not apply to convictions

challenged on PCR. Id. at 505, 832 S.E.2d at 583 (“Our ruling is effective in this case and those
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cases ‘which.ar_e pending on direct review or are not yet final, so long as the iss:ue is preserved....
However, today’s ruling will not apply to convictions challenged on post—convi;fction relief”).

This Court ruled that Applicant is entitled to retroactive application Qf Bu?rdette and entitled
to PCR relief therefrom. (PCR Order 9: “As é result, the Applicant is entitlej»d to a retroactive
application of the holding in Burdette and therefore granted a new trial.”). Tixis Court’s ruling

_stands in ;ontrast to the Court’s express language in Burdette that its ruling will not be applied in
PCR. The State asks this Court to reconsider its decisi‘o_n. | |
. This Court also ruled that Counsel was ineffective for failing to object to the charge on d_ue
process grounds for burden shifting. (PCR Order 7-8). However, the Burdette ruling states the
charge is improper because it requires the trial judge to commént on the facjts, not because of

1

burden shifting. Burdette, 427 S.C. at 503, 832 S.C. at 582 (“A jury instruction t%hat malice may be
. N ‘ g

inferred from the use of a deadly weapon is an improper court-sponsored emphasis of a fact in
|
evidence—that the deed was done with a deadly weapon—and it should no longer be permitted.”).

Respectfully, the State asks this Court to reconsider its ruling because the conclusion that the jpxy
charge constitutes burden shifting is inconsistent with both the Burdette ruling% and the dicta thajc
allows the solicitor to argue to the jury the existence of malice based on theiuse of a weapon.
Burdette, 427 S.C. at 5 82-83 (stating if the deed is done with a deadly weapon,;the state is free to
- argue to the jury that it could infer the existence of malice based on that fact). ‘
|
This Court cited Gibson v. State, 355 S.C. 429, 586 S.E.2d 119 (20j03), overruled by
, Burdétte, supra. However, the Gibson Court held that a “presumption” of malicé: implied from use
of a deadly weapon was unconstitutional as burden shifting, not the jury’s “iniference” from the

facts and conduct of the defendant. Compare Id. at 433, 586 S.E.2d at 121-22 (holding the trial

court’s Lcharg'e that the jury can “presume” malice is unconstitutional as burden shifting) with
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Burdette, supra. The presumption under the law is improper as burden shifting béecause it mandates
that the judge or jury make a conclusion. However, nothing prevents the jur)ff from making an
inference maliée from the facts and conduct.! The latter being a permissive dedljlction that the jury
is.free to make or not. |

Further, Burdette was decided after Applicant’s trial. This Court is to evaluate Counsel’s
actions by the law available at the time of trial and “évery effort be made to eliminate the distorting
effects of hindsight.” Edwards v. State, 392 S.C. 449, 456, 710 S.E.2d 60, 64 (2011) (quoting
Strickland, 466 U.S. at 689). Counsel is. not required to be clairvoyant and antjicipate changes 1n
the law that did not exist at the time of trial or the convictioﬁ.‘Harden-v. State, 560 S.C. 405, 408,
602 S.E.2d 48, 49 (2004).

The law available at the time of Applicant’s trial was Stéte v. Belcher, éSS S.C. 597, 685
SE2d 802'(2009), overruled by Burdetie, supra. In Belcher, the 'Couﬁ held ’éhat the trial c'ou:rt
could not éharge jury that malice could be inferred from use of a deadly weapojn where there was
evidence presented at trial that would reduce, mitigate, excuse, or justify the homicide. Id.

A. Applicant failed to prove prejudice because the trial court’s jury charge on implied
malice from use of a deadly weapon did not contribute to the verdlct since there was
evidence of malice presented at trial, apart from Applicant’s use of a weapon, from
Appllcant’s conduct in attacking Victim and efforts to cover up the rmurder
This Court determined the implied malice from use of a deadly weapon c}:harge contributed

to the guilty verdict and prejudiced Applicant because “there was no evidenpe ‘%hat Applicant had
ény irite’nt_to harm the victim prior to the argument and assault.” (PCR Oréler 5-6 (emphasis

added)). The State asks this Court to reconsider because there was evidence of malice presented at

trial from Applicant’s conduct in attacking Victim and covering up the murder.

! This Court also cites Hall v. Kelso, 892 F.2d 1541 (11th Cir. 1990). The State submits this case is non-binding on
this Court and the jury charge in Hall was invalidated as burden shifting because of the “plesumptlon imposed by
law. :
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. .In determining whether an applicant was prejudiced by counsel’s faih?xre to object to an
erroneous malice charge, the court must determine whether the erroneous malice instrugtion
contributed to the verdict based on all the evidence presented to the jury. Gibso;; vv. State, 4.16 S.C.
260, 265, 786 S.E.2d 121, 124 (2016), overruled on other grounds by Burdette‘;, supra. The Court
“must weigh the significance of the presumption to the jury against the other ;vidénce of malice
| conside.red by the jury without ;the erroneous malice charge.” Id. at 265-66, ‘786 S.E.2d at 124
(g:itati_pn omitted and emphasis added). In Gz‘bso;_a, the Supreme Courf held a deféndant was entitled
to. PCR r_e;lief when Counsel failed to object to the trial judge’s jury charge on inferred malice from
use éf a deadly weapon and there was no evidence of malice presented at t}%ial other than "the
defendant’s use of a deadly weapon. Id. (emphasis added) (reasion'ing that the erriloneous instructi.on
~ contributed to the verdict since there was no evidence of malice presented ;t trial except the
defendant’s firing of the gun). ‘

In Brooks, the Court of Appeals held that the defendant was not prejlgldiced by the trial
court’s jury charge on malice inferred from use of a deadly weapon where the;i defendant’s otjl?e(*
conduct sativsﬁed the definition of malice. State v. Brooks, 428 S.C. 618, 837 S.E.2d 236 (Ct. App.
2019) (emphasis added). The defendant and others exchanged words, and the defendant displayed
his gun. Id. at 623-24, 837 S.E.2d at 239. The defenda-nt opened fired andj,.after he stoppéd
shooting, fled the scene. Id. The victim died, and the defendant was indicted ]for murder. Id. In
Brooks, the court reasoned the jury could find the defendant’s conduct shoWeLi a total disregard
for human li.fe based on the defendant’s cénduct preceding and immediately after the murder. Id.
at 630, 837 S.E.2d at 242 (emphasis added). The court held that “the jury could have foﬁnd [the

defendant’s] conduct showed a total disregard for human life, allowing the jury to infer malice
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from this conduct after haviﬁg been correctly instructed by the circuit court thatjthey could do so.”
Id. |

This State asks fhis Court to reconsider its determination that there was ﬁo “overwhel;ﬁipg
éyidenpg” of malicc apart from Applicant’s use of a deadly weapon. (PCR Order 7), At trial‘,
Marcus Bell testified that Applicant told him that Applicant hit Victim over the%head with a bbttle
after an argument about drugs. (R. 272). Applicant told Bell that he did not notié:e that Victim was
dead until days later. (R. 273). When Applicant noticed Victim was dead, he tr:ied to clegn up the
hotel room and disposed ofﬂ the(body. (R. 272; 273; 153; 155). Applicant V;vas seen on video
surveillance from the hotel putting Victim’s body in a car. (Sf[.’s Ex. 77, R. 225j-27).

Although Applicant and Victim were partyin‘g together prior to the mglr'der, Appliqant’s
qpnduct immediately preceding Aand immediately after the murder is evidence iof malice because
the attagk itself, Applicant’s 'clioice to use a bottle, and the cover up shéwed a ?fcotal disregard foy
humqn _Life. Brooks, supra (“[the defendant’s] conduct preceding, and immediatély after, his choice
to use a gun showed a ‘total disregard for human life’”). When Belcher prohibitéd malice from use
of a deadly weapon, it was prohibiting malice implied by operation of law, not t;he jury’s ability to
infer malice based on Applicant’s conduct. Cf State v. Taylor, 434 8.C. 365,370, 862 S.E.2d 924,
927 (Ct. App. 2021) (“When our supreme court spoke of implied malice in Kinjg, it was speaking
of malice implied by operation of law, not of the jury’s ability to infer malice b?ased on it view of
certaiﬁ facts” (citation omitted)). i

The trial court charged the jury that it could infer malice from condué:t showing a total
disregard for human life (R. 398:8-9), and the fact that Applicant’s attacked Viétim by swinging a
bottle at his head supports an inference of malice (ill-will towards Victim). Aftef attackirig Victim,

Applicant left him dead in a hotel room for days. The jury was permitted to reasdnably infer malice
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from Applicantfs con:duct‘ showing atotal disregard for Victim’s life. See id. at ;371, 86‘2 S.E.2d at

927 (ma}i_ce means hatred or ill will and can be inferred from conduct that shovx;ls a total disregard

for human life or can be shown by acts and conduct from which someone wéuld naturally and

reasonably infer intent).
Further, Applicant’s efforts in covering up the murder afterwards is e\s‘/idence of malice.

" Brooks, 428 S.C. at 631, 837 S.E.2d at 243 (“[the defendant’s] efforts to cover up his guilt indicat¢

his malice™); State v. Ballington, 346 S.C. 262, 273, 551 S.E.2d 280, 286 (Ct. App. 2001)

(“e\{idénce [the defendant] attempted to cover up how his wife died suggests he killed her with a

wicked or depraved spirit™), overruled on other grounds by Belcher,,supra; se"ie also T aqur, 434

S.C. at 372, 862 S.E.2d at 928 (holding the solicitor’s argument to jury that it }could infer malice

from the defendant’s efforts to cover up the crime was not improper). |

The trial court’s jury charge did not contribute to the verdict since therie was evidence of
malice présented at trial such that the jury found malice in Applicant’s conduct iibefore, at the ti‘rne
of, and after the murder, regardless of the court’s charge on Applicant’s use of a weapon. Brooks,

428 S.C. at 633, 837 S.E.2d at 244 (“beyond a reasonable doubt, the challengéed inferred malice

iﬁstruction dic'i not contribute to the verdict and, thus, did not constitute reversible error”). Thus,

~ Applicant failed to prove he was prejudiced byl Counsel’s failure to obj-ect to thje jury charge.

B. Applicant failed to prove préjudice because the jury charge on maliice inferred from
use of a deadly weapon was proper under Belcher since there yvas no evidence
presented at trial that would reduce, mitigate, excuse, or justify the murder at the
time the killing was committed.

This Court has ruled that the trial court’s charge was improper under Bel?:her because there

was a lack of malice, which would tend to mitigate or lessen the homicidé (PCR Order 7).

However, the State respectfully asks this Court to reconsider since there was no evidence presented
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at trial that would reduce, mitigate, excuse or justify the murder at the time oif the killing. As a
result, Applicant failed to prove prejudice. |

In Brooks, the defendant argued the trial court erred in giving the jury; charge on malilqe
ipfgrrgd frqm use of a deadly weapon because he believed th_ere. was evidencé presented at trlal
‘t“h‘a_t vtvh:ev_shoot_ing resulf;ed from sudden heat of passion, which reduces the offenfse frorrimurd_er to
voluntary manslaughter. Brooks, 428 S.C. at 626-27, 837 S.E.2d at 240;41. E\%aluati'ng the facts,
the court noted there was no evidence that the victim interacted with the defencglaﬁt. Id. However,
the court rejected the defendéﬁt’s argument and found ther; was no evidence iof sufﬁcient_legal
provocation that would have reduced the offense from murder to manslaughter %ince there was no
evidence the victim provoked the defendant or posed a threat to him. /d. (citingi State v. Wharton,
381 S.C. 209, 214, 672 S.E. 786, 788 (2009) (ﬁﬁding the1je was no evidence jﬁof sufficient legal
provpc;;tion when 'there was no ‘evidence showing the victim provoked the deendant :allth(‘)ug.h
there _Was_evidence the defendant and a third party exchanged words; there wais no evidence the
third party posed a threat to the defendant either by poésessing a weapon or hosjtile acts)).

Similar :to the defendaht in Brooks, there was no evidence presented in Applicant’s trial
that would reduce the offense from murder to manslaughter because theregwas 1o evidence
presented that Victim provoked Applicant or posed a thfeat to him by either pojssessing a weapon
or engaging in a hostile act towards him. (sufficient legal provocation). Althm%lgh Applicant and
Victim got into an érgﬁment and exchanged words before Applicant hit and kiilled him with the
bottle,‘words do not constitute sufficient legal provocation in this case. State v. Bgyrd, 323 S.C.319,

322, 474 S.E.2d 430, 432 (“where death is caused by the use of a deadly weapon, words alone, are

not sufficient to constitute legal provocation”).
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The mere fact that Applicant and Victim were partying shortly before the murder does not
,rf:duce the offense from murder or mitigate, excuse, or justify the offense othé:rwise. This Court
| determined there was no evidenee that Applicant had any intent to harm V%ictim prior to the
homicide because they were partying‘together, and there was no evidence Victinél had been induced
to the hotel for an ill purpose. (PCR Order 5). However, regardless of Applicant iand Victim’s ;})r’__i‘or
interactions,- no evidence was presented to establish that Applicant had legal i)rovocation at the
time of the killing to reduce, mitigate, excuse, or justify the murder. See Byrd, 42i8 S.C. at 627, 837
SE2d at 240 (“sufficient legal provocation must be present at the time of the k?illing”).

. The conclusion that there was no evidence to reduce the murder offense:: is also supported
by the fact that the trial court did not charge the jury on voluntary mans.laughte%r. (R. 387-99). See
State v. Childers, 373 S.C. 367, 373, 645 S.E.2d 233, 236 (2007) (“the law to b;e charged must bne-
determined from the evidence presented at trial”). Since there was no evidence tjo reduce, mitigate?
excuse, or. justify-‘ the murder, the trial court’s jury cherge was pfoper under Belciher, the law at the
time of trial. Thus, as a matter.of law, Counsel cannot be deemed deficient for failing to obj ect't_(‘)
a proper jury charge, and Applicant cannot be prejudiced by a proper jury Eha1'ge. The Sj[éte
respectfully asks this Court to reconsider, alter, or amend its judgment granting! PCR.

‘ II. Applicant failed to prove Counsel and Bouchette were meffectlve for failing to call
Tommy Lee Benton as a witness at trial to testify to McElveen’s alleged confession
of the murder to Benton.

The State asks this Court to reconsider and alter its judgment and find thét Applicant failed
to brove Counsel and Bouchette were ineffective for failing to call Tommyi Lee Benton as a
witness: “A court must indulge a strong presumption that counsel’s conduct faﬁls within the wide

range of reasonable professional assistance.” Strickland, 466 U.S. at 690 (emphasis added).

Judicial scrutiny of counsel’s performance “must be highly deferential.” Id. at 689. Counsel’s
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decision whether to call a particular witness should be evaluated for reasonableness under all the
éircumstan‘ces, viewed at the time of counsel’s conduct, with heavy deference to counsel’s
’ju‘dgment. See Bagwell v. State, 410 S.C. 259, 265, 763 S.E.2d 630, 633 (Ct. App. 2014) (emphasi:s
added).
| ‘I‘n Applicant’s case, Benton testified at the PCR hearing that he was at the courth_ousreg vand
prgparéd to testify that Marvin McElveen (Applicant’s co-defendant; AKA *chicken”) told Benton
in the jail that he committed the murder. Benton and his mother, Christie Hudson, testified tha;t
Bentpn was told by Bouchette that Applicant was taking’ a plea, and Benton’»s testimony was not
needed. However, Bouchette testified that that was probably a misundefstanding because
Applicant was “obviously”v in the middle of trial and was not taking a plea.

Bouchette testified that they (Counsel and Bouchette) decided not to%’ call Benton as a
wjtness becagse Benton was a “risky witness” due to Benton having pending jj“gruesome felony
charge;_s,” thi‘ch could have been brought up by the State subject to the court’s discretion.
Bouchette also testified that he and Counsel believed they had planned to; argue in closing
arguments that the State was relying on “unreliable” jai-lhouse informants, ‘and Counsel and
Bouchette believed they would lose some leverage making that argument in if the defense called
its own jailhouse informant as a witness. Bouchette also testified that he believed the State would
call McElveen to testify that McElveen had nothing to do with the altercation, which would put
Applicant’s credibility at issue if Applicant took the stand. Bouchette also testified that the defense
wanted to maintain a final closing argument to the jury. The State asks this Court to find

Bouchette’s testimony credible.

2 Following a trial in 2017, Tommy Lee Benton was convicted of murder and first-degree arson. State v. Benton, 435
S.C. 250, 865 S.E.2d 919 (Ct. App. 2021). Benton’s convictions were affirmed on appeal.
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" A. Bouchette articulated reasonable strategic decisions in not calling Bénton as a witness
~ because he believed Benton was a “risky witness,” believed calling Benton would have
undermined their argument to the jury regardmg the State’s ]use of jailhouse

‘mfor"mants, and wanted to reserve the defense’s right to last argumgnt

 The State asks this Court to reconsider its decision and find that Counsel \ivvas not ineffective
for failing to call Tommy Lee Benton as a .witness because Counsel articulated réasonable strategie
decisions for not calling Benton. The State asks this Court to give great deferenc%: to the reasonable
strategic judgments of Counsel and Bouchette at the time of trial. -

In Edwards, the Supreme Court determined a lawyer was not ineffective for failing to call
a Wiﬁness o testify at trial that (1) a shooting was not the applicant’s fault, (2)3 the witne»ssf_al_ogg
was the shooter, and (3) the applicant had no involvement in the murder. Edﬁ)ards, 392 S.C. at
454, 710 S.E. 2d at 63. The lawyer test1ﬁed at the PCR hearlng that his de01510n not to call the
w1tness was strategic because he dlsagreed with the witness’ version of the facts and expressed
serious concerns about the witness’ ability to withstand cross examination by ‘éhe solicitor. Id. at
455, 710 S.E.2d at 63-64. The lawyer testified that in hindsight, he would want to r_econéidgr
;:alling the witness. Id. Viewing the lawyer’s decision under the circumstanc}es at the time the
lawyer made the decision, the Court held that the lawyer’s decision not to call tI%le witness was riot
deficient because the lawyer articulated a strategic reason for not doing so. Id. aj;lt 458,392 S.C. aﬁ
63.

Bouchette articulated a reasonable strategic decision in not calling Beni:on as a witngss at
triaL believing that Benton was a “risky witness” due to Benton’s pending ?‘gruesome felony
charges.” Counsel cannot be deemed 'deﬁcienf where a witness’ credibility is }crucial to his tri:al
strategy, and a potential witness poses serious credibility questions. Edwards, 3§2 S.C.at 458,710

S.E.2d at 65 (“A witness’ credibility and demeanor is crucial to an attorney’s trial strategy, and an

attorney cannot be said to be deficient if there is evidence to support his decision to not call a
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witness with serious credibility questions...” (citation omitted)). This Court determined that
Bouchette’s belief that the State coﬁld use pending charges to impeach Benton’s testimony was
erroneous. (PCR Order 11). However, Counsel testified at the PCR hearing that the State’s ability
to impeach Bentbn wquld be subject to the trial court’s [discretion]. This_ testimony supports an
inferenge and a finding that the court’s Rule 609 determination was also considered by Counséi
and Bouchef_cte when deciding whether to call Benton as a witness.

_Boub_he?te also articulated reélsonable strategic decisions jin not calling Benton asa witnes‘_s_?
bgeli.e\}ing the State would call McElveen to testify which would contradict apd put Applicant’»s
credibility at issue if Applicant took the stand. See Edwards, 392 S.C. at 458; 710 S.E.2d at 65
(stating chief among the lawyer’s.reaso‘ns for not calling the witness was his concern about the
witness’ ability to withstand cross-examination or witness’ credibility). Bouché‘;te testified thatv tl}e_:
State did not call McElveen and relied on Bell’s testimony rega‘rding‘Applica.nt’s confessior'lvl_tq ‘
him instead.

B'ou‘ch‘ettev also articulated a reasonable strategic decision in not calling‘Benton, 'bglieving
they WOuld lose éome leverage in making a closing argument that the State was relying on
unreliable jailhouse informants if the defense called its own [unreliable] jailhouse informant as a
witness. Bouchette also testified that they wanted to maintain a final closing argument fo argue the
reliability of the State’s witnesses to the jury.

To find Counsel deficient for failing to call Benton as a witness, this Court must find that
Céunsel’s decision was one that no competent lawyer in Counsel’s position would have taken. See
Dunnv. Reeves, 594 U.S. 731, 739 (2021) (“[E]ven if there is reason to think that{counsel’s cbnd_uéf
was far ffom eXémplary, a court still may not grant relief if the record does nof féveal that coﬁnsel

took an approach that no competent lawyer would have chosen.” (emphasis added and citation,
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internal quotations, and brackets in original omitted)). In light of the reasonable strategic deciSioﬁS
_élfticuléfed by Bouchette and the riskiness of Benton as a witness, Applicant féiled to prb\?'e that
Coutisel’s decision not to call Benton was a decision that 7o cdmpetent lawyer iwould ‘havér'nad"e:'
The State asks this Court to find that Counsel and Bouchette exercised reasorzlable professional
judgment in deciding not to call Benton as a witness and give heavy deferen%ce to the strategic
decisions of Counsel and Bouchette at the time they were made.

B. Applicant failed to prove.there’s a reasonable probability that the result of trial would
have been different based on Benton’s testimony.

‘ Appli.cant failed to prove prejudice because he failed to prove a reasonable probability the
result of trial would have been different based on Benton’s testimony. To pr_ev,iail on a claim that

. counsel failed to interview or call witnesses, an applicant must prove counsel’s inaction resulted
i

‘ jn:prc?judice by producing witnesses at the PCR hearing to show a reasonable prcé)bability the result
of the trial wéuld have been different based on the witness’s testimony. Glover v. State, 31 8“S‘.C_.;
496, 498-99, 458 S.E.2d 538, 540 (1995). |

In Edwards, the Court reasoned that while the witness that thé lawyer failed to call may
have served to cprroborate the applicant’s testimony concerning his involvement in the crime, “this
| béneﬁt rhust be evaluated against the legitimate concerns regarding [the witneés’] credibility énd
the strong evidence of [the applicant’s] guilt.” Edwards, 392 S.C. at 460, 710 SC at 66. “Those
concerns run directly counter to the possibility that the jury would have reache%l a different result
if [the witness] had téstiﬁed;” Id. |

Similar to Edwards, iﬁ Applicant’s trial, Benton’s credibility and ti]he overwhelming
evidence of Applicant’s gililt' stand in contrast to any benefit Benton’s testifnony would have
served. If Benton had testified, the jury would have weighed Benton’s testﬁmony against the

testimony of Marcus Bell that Applicant confessed the murder. The case would have; come do_wn_
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to the credibility of witnesses. However, Bell would have likely appeared as the more crc_:c_liblé
witness since Bell’s testimohy was corroborated by the testimonies of seve%ral witnesses and
.physical e\}idence. |
Bell testified Applicant told him that after hitting the victim and nbticing- the body,
Applicant cleaned up the hotel room. (R. 272-73) Testimony from the hotel worker, Missy B;@iHGS:
chroborated the fact that the hqtel was ‘cleaned up but had a residual “red subs?tance” and_brpl<§n
g1a§s. (R 78-80). Bell testified that Applicant told him thqt Applicanfc borrow a?qar from a fengal;—;
frlend to diquse of the body. (R. 273-74). Tonya Wedlock,‘Applicant’s female friend, testified
;chat Applicant borrow her car, aﬁd Wedlock identified Applicant on videﬂo surveillance of
Applicant placing Victim’s body in her car. (R. 225-27). Bell testified that Appllicant told him that
Applicant planned to dispose of the body in a scrap metal yard. (273-74)%. Officer Michell
McSpadden te.stiﬁed that Victim’s body was found on é dirt road. (R. 153). }
| Even if Benton had testified at trial that McElveen told him that MﬁElvé:en committed the
murder; the jury could reasonably find Bell more credible since Bell’s testimony was corroborated
by the testimonies of several witnesses and physical evidence. As a result, Applicant failed to

prove a reasonable probability that the result of trial would have been different but for Counsel’s

failure to call Benton. The State asks this Court to reconsider and alter its decision.
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CONCLUSION
WHEREFORE, the State respectfully requests that this Court grart its motion and

reconsider, alter, or amend its judgmeﬁt to deny Applicant’s PCR application. |

Respectfully submitted,

ALAN WILSON
Attorney General
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Deputy Attorney General
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ATTACHMENT 1 =~ |

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) _ ‘
COUNTY OF HORRY . ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
) - o “
Mltchell M. Weatherall, #371932, ) Case No.: 2021-CP-26- 04551 i
)
Applicant, ) RESPONDENT’S MEMORANDUM
) IN RESPONSE TO APPLICANTS = - -
V. ) MEMORANDUM ON IMPﬂIED MALICE
_ - ) JURY CHARGE :
State of South Carolina, )
) (Counsel Appointed)
Respondent. )

e MitChell M. Weatherall (“Applicant”) filed a post-conviction relief (“PCR”) action on July
» !
12,2021, The State of South Carolina (“Respondent” or “the State™) hereby 'ma’k‘es a memorandum

in response to Applicant’s Memorandum on Issue of Malice Charge to Jury. Respondent would

respectfully show this Court that Applicant is not entitled to relief because Applxcant was not ~ *

G2 =

prejudiced by the trial court’s jury charge that malice may be inferred from usé a deé;gly v"s'i,’e;apﬁn ;

as there was evidence of malice other than Applicant’s use of a weapon.

I.  STATEMENT OF FACTS o~ gg T mm

~ Applicant proceeded to a jury trial before the Honorable Benjanag-Culbert,s.on o&March
20-23, 2017. At trial, Marcus Bell, Applicant’s cellmate at the detention center,-otestlﬁed_ that
-Applicant told him that he and Victim got into a misunderstanding about drujgs, and Applicant
grabbed a bottle and hit Victim across the head (R. 272). Bell testified that Apphcant told Bell
that he did not notice Vlctun was dead until a few days later, and when he not1ced Applicant tried
to clean the hotel room up. (R. 273). Bell testlfied that Applicant told him that Applicant and
another persoxi put Victinﬁ’s body in a car that Applicaxtt had borrowed from a 3female friend and

planned to dispose of the body in a metal scrap yard. (R. 273). Victim’s body jwas found off the

side of the road. (R. 153; 155).
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Tonya Wedlock, Applicant’s ﬁ'iend, testified that Applicant borrowedl her car. (R. 218;

220)'. Wedlock identified Applicant in video surveillance from the hotel, which i,showed Applicant

- and his co-defendant carrying Victim’s body and putting it in Wedlock’s car.‘ (R 225-27; St.’s Ex.

m. | | |
o The‘trial judge charged the jury as follows:

Malice is hatred, ill will, or hostility towards another person.

Malice aforethought may be expressed or inferred.
.Express malice is shown when a person speaks words which express hatred
or ill will for another person or when the person prepared beforehand to do
the act which was later accomplished. ‘
Malice may be inferred from conduct showing a total disregard for human
life. Inferred malice may also arise when the dead is done with a deadly
. weapon. A deadly weapon is any article, instrument or substance, which is
likely to cause death or great bodily harm.

! .
l
|

(R.397-98). The jury found Appllcant guilty of Murder.
II.  ARGUMENT

Applicant cannot prove Counsel was ineffective for failing to object to the irial court’s ju.‘—y
charge that malice may be inferred from the use of a deadly weapon because Applicant was
not prejudiced by the charge since there was other evidence of malice presented at trial such
as Applicant’s conduct in attempting to cover-up the murder by cleamng the hotel room,
placing Victim’s body in a car, and discarding the body.

Applicant alleges Counsel was ineffective for failing to object the trial court’s jury charge
that malice may be inferred from use of a deadly weapon. However, this Court need not address
whether Counsel was deficient for failing to object because Applicant falledl to prove he was
prejudiced by the jury charge since the court charged the jury that it could infer malice from
conduct showing a total d\isregard for human life, and Applicant’s conduct in attacking Victim and
attempting to cover up the murder manifests a total disregard for human life. Tliere was sufficient
evidence of malice presented at trial from Applicant’s conduct during and after the murder such
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that malice existed regardless of Applicant’s use of a deadly weapon. As a resujlt, this Court need

not address whether the jur5; charge on malice inferred from use of a deadly Weapon itself was

| erroneous because the charge did not contribute to the guilty verdict. To the ext%ent that Applicant -

alleges the jury charge constitutes a due process violation, the State submit%s the chargie is'a

har'fnle‘ss‘ error beyond a reasonable doubt since there was overwhelming evidjenc'e‘ presented at

trial of Applicant’s guilt and malice from Applicant’s conduct showing a total di}sregard for human
life. | ‘

In State v. Burdette, the Supreme Court held that regardless of the evicience presented at

trial, a trial court should not instruct the jury that it may infer malice from th]e use of a deadly

weapon. State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019). Burdette was} decided in 2019,

~ |
two (2) years after Applicant’s trial in 2017. Additionally, the Court stated that it’s ruling in

|

Burdette would not apply retroactively to convictions challenged on PCR. Id. at 505, 832 S.E.2d
at 583 (“today’s ruling will not apply to convictions challenged on post-Convict%on relief”). + .

A court is to evaluate Counsel’s performance based on the law available %t the time of trial:
See Edwards v. State, 392 S.C. 449, 456, 710 SE2d 60, 64 (2011) (quoting Strg*ickland, 466 U.S.
- at 689); see also Winkler v. State, 418 S.C. 643, 654, 795 S.E.2d 686, 692 (201 6).;The law available
at the time of Applicant’s 2017 trial was State v. Belcher, 385 S.C. 597, 685 Sj;.E.2d 802 (2009),
overruled by Burdette, 427 SC at 503-04, 832 S.E.2d at 582-83, (holding the u'ijal court could not
charge jury that malice could be inferred from use of a deadly weapon where tlilere was evidence
presented at trial that would reduce, mitigate, excuse, or justify the homicide).

This Court need not address whether there was evidence presented at Apjplicant’s trial fhat

would reduce the homicide or whether Counsel was deficient for failing to objectito the trial court’s

jury charge because Applicant failed to prove he was prejudiced by the chmée since there was
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evidence of malice presented at trial of Applicant’s cover-up after the murder};such that the jury
could have found malice regérdless of the use of the deadly weépon. “A co%uzt need‘not first
determine whether counsel’s performance was deficient before ef(amining prejuciice resulting from
the alleged deficiencies... [i]f it is easier to dispose of the inefféctiveness clairﬁ on the ground of
lack of prejudice, that course should be followed.” Strickland v. Washington, 466 U.S. 668, 670
(1984). |

In determining whether an applicant was prejudiced by counsel’s faiIQre to object to an
erroneous malice charge, the court must determine whether the erroneous malice instruction
confributed to the verdict based on all the evidence presented to the jury. Gibsonj v. State, 416 S.C.

|

260, 265, 786 S.E.2d 121, 124 (2016), overruled on other grounds by Burdetteé, 427 S.C. at 503-

04, 832 S.E.2d at 582-83. The Court “must weigh the significance of the presumption to the jury

against the other evidence of malice considered by the ju‘rywithout the erronemjxs malice charge.”
Gibson, 416 S.C. at 265-66, 786 S.E.2d at 124 (emphasis added). Iﬁ Gibson, the Supreme Court
held a defendant was entitled to PCR relief when Counsel failed to object to theé trial judge’s jury
charge on inferred malice from use of a deadly weapon and there was no e}%:idence of malice
presented at trial other than the defendant’s use of a deadly weapon. Id. (emphasis added)
(reasoning that the erroneous instruction contributed to the verdict since there was no evidence of
malice presented at trial except the defendant’s firing of the gun).
' There was evidence of malice presented in Applicant’s trial other than /;\pplicant’s use of
. aweapon since there was evidence that Applicant covered up the crime and disposed of Victim’s
body. Malice is hatred, ill-will, or hostility toward another person. State v. Fenﬁell, 340 S.lC. 266,
531 S.E.2d 512 (2000). In Brooks, the Court of Appeals determined that aside ﬁom any inference

of malice the jury may have draw from the defendant’s use of a deadly weapofl, the defendant’s
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other con(iuct preceding and immediately after satisﬁed the definiti'on of maliceﬁ since the conduct
~ showed a “total disregard for human life.” State v. Brooks, 428 S.C. 618, 837 S.E.Zd 236 (Ct. App.
2019). The. Court of Appeals further stated that the defendant’s efforts to c;over up his guilt
indicated his malice. Id. at 631, 837 S.E.2d at 243 (citing_ State v. Ballington, 31,46, S.C. 262, 273,
551 S.E.2d 280, 286 (Ct. App. 2001), overruled on other grounds by Belcher, 3é5 S.C. at 612, 685
S.E.2d at 810), (stating the defendant’s attempt to cover up-his wife’s death sgggested’ he killed
her with a wicked of depraved spirit)). |

In Appli'cam’s trial, Marcus Bell testified that Applicant told him that Applicant cleaned
up the hotel room after Applicant noticed the Victim was dead a few days a}fter Applicant hit
Victim with a bottlé. (R. 273). Bell testified that Applicant told him that Applicant and another
person put Victim’s body in a car that Appiidant borrowed from a female frieéxld, and Applicant
attempted to dispose of the body at a metal scrap yard. (R. 273). Bell’s testimony is corroborated
by Tonya Wedlock’s testimony that Applicant borrowed her car, and Wedlock id?entiﬁed Applicant
ih-‘v.ideo surveillance from the hotel which shows Applicant and‘l.'lis co-d‘efen&aﬂt putting Victim’s
body in Wedlock’s car (R. 225-27; St.’s Ex. 77).

The trial judge charged the jury that it could infer malice from “condubt showing a total
disregard for human life.” (R. 398:8-9). The jury in Applicant’s trial could 1:nfer malice from
Applicant’s actions after the killing since the Applicant’s attempts to cover up thje crime manifests
a total disregard for human life regardless of Applicant’s use of a bottle (i.e. a deadly weaponj. '
Brooks, 428 S.C. at 630, 837 S.E.2d at 242 (stating the trial court charged thei jury that it .could
’infer malice from conduct showing a total disregard for human life, and the Jury could have found

the defendant’s conduct showed a total disregard for human life). Thus, Applicant was not

prejudiced by Counsel’s failure to object to the trial court’s jury charge because jthe charge did not
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contribute to the guilty verdict since there was evidence of malice presented othejr than Applicant’s

use of a deadly weapon.

CONCLUSION

WHEREFORE, the State respectfully requests: this Court deny Applicant’'s PCR

application.

October 25, 2024

Respectfully submitted,

ALAN WILSON
Attorney General

DON ZELENKA ‘
Deputy Attorney General

BRYAN T. HALL ‘
Assistant Attorney General|

By:
ATTORNE)YS FOR THE STATE
Office of the Attorney General
P.O. Box 11549
Columbia, SC 29212
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
)
MITCHELL M. WEATHERALL, #371932 ) 2021- CP 26-04551
Applicant, ) ' :
) CERTIFICATE OF SERVICE BY MAIL
V. ) FRE
)
STATE OF SOUTH CAROLINA )
)
Respondent. )
)
1. [ 'am an employee of the Respondent in the above-captioned action..
2. Regular communication by mail exists throughout the State of South Carolma and that

this is a proper circumstance of service by mail.

3. [ have this day served a copy of the Motion to Reconsider, Alter, anci Amend
Judgement Granting PCR Pursuant to Rule 59(E) in the above-captioned matter on the
following person by depositing same in the United States mail, postage prep‘aid:

J. Falkner Wilkes, Esqulre
248 Deerwood Park Drive
Oakland, MS 38948

DATED this 6% of May, 2025

iﬁﬁﬂi
L&igh'S X

Legal Alssistant for Respondent




STATE OF SOUTH CAROLINA 0 %L ED -
RY COUNTYHE COURT OF COMMON PLEAS

fs HM 72 Aglfh1lGp.26.4551
MITCHELL MONROE WEATHE M. ELY
(371932), APPLICAN'IP‘{ glﬁ %R KO0k {ﬂ!f:
v | Y 00U ER GRANTING
) T -CONVICTION RELIEF

COUNTY OF HORRY

STATE OF SOUTH CAROLINA, )
RESPONDENT )

The parties appeared before the Court at the Horry County Courthouse on October 29,
2024, for an evidentiary hearing on an application for post-conviction relief. As a result of that
hearing the Court hereby grants the Applicant a new trial.

PROCEDURAL HISTORY

Applicant is currently incarcerated in the department of corrections. Applicant was
indicted for murder by the Horry County Grand Jury at its April 2014 term. Applicant was
represented by Attorney Johnny Gardner, and Assistant Solicitor Nancy Livesay, of the Fifteenth
Circuit Solicitor's Office, represented the state. On March 20, 2017. Applicant proceeded to a
Jury trial before the Honorable Benjamin H. Culbertson. On March 23, 2017, the jury convicted
Applicant of murder. Judge Culbertson sentenced Applicant to a term of life imprisonment.
Applicant appealed and the Court of Appeals affirmed. State v. Weatherall, Op. No. 5763 (Ct.
App. filed Alugust 19, 2020). The remittitur was issued on September 11, 2020,

On July 12, 2021, Applicant timely filed the present action for post-conviction relief. A
hearing was held at the Horry County Courthouse on October 29, 2024. Applicant was
represented by J. Falkner Wilkes, of Oakland, Mississippi. Bryan T. Hall, Asst. Atty, Gen,

represented the State. After hearing the testimony and reviewing all of the evidence and matter of
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record properly before the Court the Court makes the following findings of facts and conclusions
of law.

At the hearing the Applicant proceeded on four allegations of ineffective assistance of
counsel: the failure to object to the trial ézourt's implied malice jury charge; the failure to call
witnesses to testify to Marvin McElveen's alleged confession of the murder; the failure to request
further inquiry during the Batson hearing into the state's basis for striking a black juror; the
failure to advise Applicant on the law of accomplice liability prior to his rejection of plea offers.

In a PCR action, Applicant bears the burden of proving the allegations in his/her
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges
ineffective assistance of counsel as a ground for relief, Applicant must prove that "counsel's
conduct so undermined the proper functioning of the adversarial process that {it] cannot be relied

upon as having produced a just result." Strickland v. Washington, 466 1.S, 668, 686 (1984);

Butler, 286 S.C. at 442, 334 S.E.2d at 814, In evaluating allegations of ineffective assistance of
counsel, the reviewing court applies the two-pronged test outlined in Strickland. First, Applicant
must prove that counsel's performance was deficient. Strickland, 466 U.S. at 686; Cherry v.
State, 300 8.C. 115, 117, 386 S.E.2d 624, 625 (1989). Applicant must so prove his factual
allegations by a preponderance of the evidence. Rule 71.1(e), SCRCP. Under this prong, the
court measures an attorney's performance by its "reasonableness under prevailing professional

norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 690). The

proper measure of performance is whether the attorney provided representation within the range
of competence required in criminal cases. Butler, 286 5.C. at 442, 334 S.E.2d at 814. "Counsel is

strongly presumed to have rendered adequate assistance and made all significant decisions in the
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exercise of reasonable professional judgment." /d, (citing Strickland, 466 U.S. at 690), "When
counsel focuses on some issues to the exclusion of others, there is a strong presumption that he

[or she] did so for tactical reasons rather than through sheer neglect." Yarborough v. Gentry, 540

U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690). The Court, in determining deficiency, must
affirmatively entertain the range of possible reasons counsel may have had for proceeding as they

did. Cullen v. Pinholster, 563 U.S. 170, 196 (2011); Harrington v. Richter, 562 U.S. 86, 109-10

(2011). "[E]ven if an omission is inadvertent, relief is not automatic. The Sixth Amendment
guarantees reasonable competence, not perfect advocacy judged with the benefit of hindsight."

Yarborough, 540 U.S. at 6; see also Murphy v. Davis, 901 F.3d 578, 592 (5th Cir. 2018)

("[Clounsel's performance need not be optimal to be reasonable."). Applicant must overcome this
presumption to receive relief. Cherry, 300 8.C. at 118, 386 S.E.2d at 625.

Second, counsel's deficient performance must have prejudiced Applicant such that "there
is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different." Cherry, 300 S.C. at 117-18,386 S.E.2d at 625. "This does
not require a showing that counsel's actions 'more likely than not altered the outcome,’ but the
difference between Strickland'’s prejudice standard and a more-probable-than-not standard is
slight and matters 'only in the rarest case.” Harrington, 562 U.S. at 111-12 (quoting Strickland,
466 U.S. at 697). "The likelihood of a different result must be substantial, not just conceivable."
Id. at 112. "The prejudice analysis requires the court deciding the ineffectiveness claim to

consider the totality of the evidence before the judge or jury." United States v. Basham, 789 F.3d

358, 371-72 (4" Cir. 2015) (quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 2011)).
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1. COUNSEL’S FAILURE TO OBJECT TO JURY CHARGE ON IMPLIED
MALICE BASED ON THE USE OF A DEADLY WEAPON UNDER STATE V.
BELCHER.. )

In 2014, the Applicant and Helbert Woodbury (victim) checked into the Atlantic View
Motel in Myrtle Beach. Others joined them for a week of partying, drug use and socializing. At
some point during that week the victim was hit on the head with a bottle and died as a result.
Apparently, nobody in the room noticed for days that the victim had died and the partying
continued. Days later when someone noticed that the victim had died, the Applicant and others
removed the victim’s body from the room and hid it along a dirt road. The body was later
discovered and the Applicant and Marvin McElveen (“Chicken”) were arrested. Marcus Bell was
Applicant's roommate for two weeks during the Applicant’s pretrial detention in jail. Bell had no
other connection to the events at the hotel. Bell testified that while cellmates the Applicant had
confessed to hitting the victim on the head with a bottle. Bell’s testimony was the only direct
evidence that it had been the Applicant that had hit the victim with the bottle:

16 Basically, he told me was I don't want to

17 say an altercation, but a misunderstanding about the victim

18 having some money to purchase more drugs, this, that, and the
19 third because they were all in the room, Mr. Weatherall and a
20 couple of other people were having, you know, just sitting

21 down, getting high, just enjoying themselves, and the drugs

22 were running out, the money was getting low, and the victim
23 supposedly claimed he had more money to get more drugs. Come
24 to find out, that wasn't the case. Mr. Weatherall said, hey,

25 you know, kind of got angry and something ensued to the point
1 to where a bottle was grabbed and hit the victim across the

2 head, and come to find out, like they didn't even notice that

3 the victim was, was deceased until some days later and which

4 was ironic to me because I was like, well, dang, how did you

5 not know that the person was dead, you know, in the room with
6 you. But to make a long story short, when they did realize it

7 that the victim was dead, you know, they tried to clean it up,
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8 I guess.
T, 272-273.

Based on largely on Bell’s testimony the trial court charged the jury on implied malice

based on the use of a deadly weapon:

8 Malice may be inferred from conduct showing a total

9 disregard for human life. Inferred malice may also arise when

10 the deed is done with a deadly weapon. A deadly weapon is any
11 article, instrument, or substance, which is likely to cause

12 death or great bodily harm. Whether an instrument has been

13 used as a deadly weapon depends on the facts and circumstances
14 of each case. Ordinary objects may become deadly weapons when
15 the facts show that they have been used to inflict serious

16 bodily harm or death. If facts are proved beyond a reasonable

17 doubt, sufficient to raise an inference of malice to your

18 satisfaction, this inference would be simply an evidentiary

19 fact to be considered by you along with the other evidence in

20 the case and you may give it the weight you decide it should

21 receive.

T. 398.

There was no objection from either defense counsel to the court’s implied malice charge.
At the PCR hearing Applicant’s trial counsel failed to articulate any basis for their failure to
object. The record from Applicant’s trial shows no evidence of prior altercations between the
Applicant and the deceased; was no evidence that the Applicant harbored any ill will towards the
deceased prior to the incident; no evidence that the Applicant had armed himself with the bottle
prior to the incident in preparation of harming the deceased; no evidence that the victim had been
induced to come to the hotel for any ill purpose. The Applicant had no prior criminal record. The
evidence showed that the Applicant, the victim, and others had all gone to the hotel just to
engage in prolonged drinking, drug use, and socializing. There was no evidence that the

Applicant had any intent to harm the victim prior to the argument and assault that led to the
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victim’s death. The day the deceased was hit with the bottle the Applicant, the deceased, and
others were just sitting down, getting high, just enjoying themselves in the hotel room. As Bell
testified, nobody in the room even noticed that the victim had died for several days. Had the
striking of the deceaséd occurred in such a way as to demonstrate an intent to kill the victim
someone in the room would have likely paid attention to the condition of the victim following the
incident. Yet no one noticed the extent of the victim’s injury for days. The evidence presented at
trial therefore tended to mitigate or reduce the homicide.

In State v. Belcher the court held: “Having carefully scrutinized the historical antecedents

to this permissive inference, we hold today that a jury charge instructing that malice may be
inferred from the use of a deadly weapon is no longer good law in South Carolina where
evidence is presented that would reduce, mitigate, excuse or justify the homicide.” State v.
Belcher, 385 §8.C. 597, 610, 685 S.E.2d 802, 809 (2009)(reversed on other grounds). Belcher
was the law af the time of the Applicant’s trial. Counsel’s failure to raise an objection to the trial
court’s implied malice charge was therefore error under the first prong of the Strickland analysis.

Errors, including erroneous jury instructions, are subject to harmless error analysis.
Lowry v. State, 376 S.C. 499, 510-11, 657 S.E.2d 760, 766 (2008):

When considering whether an error with respect to a jury instruction was
harmless, we must “determine beyond a reasonable doubt that the error
complained of did not contribute to the verdict.” State v. Kerr, 330 8.C. 132,
144-45, 498 S.E.2d 212, 218 (Ct.App.1998) (citation omitted). “In making a
harmless error analysis, our inquiry is not what the verdict would have been had
the jury been given the correct charge, but whether the erroneous charge
contributed to the verdict rendered.” Id. Thus, whether or not the error was
harmless is a fact-intensive inquiry. State v. Jefferies, 316 S.C, 13, 22, 446 S.E.2d
427, 432 (1994) (“We must review the facts the jury heard and weigh those facts
against the erroneous jury charge to determine what effect, if any, it had on the
verdict.”) (citation omitted).
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State v. Middleton, 407 S.C, 312, 755 5.E.2d 432 (2014).

While many murder prosecutions involve overwhelming evidence of malice apart from
the use of a deadly weapon, the record in the Applicant’s case reveals no such evidence. Here the
record overall shows a lack of malice on the part of the Applicant and tends instead to mitigate or
lessen the homicide. Through its jury charge on implied malice the trial court gave an example of
conduct that the jury could consider when determining whether the State had proven the charge
of murder. In doing so the trial court directly commented upon facts in evidence, elevated those
facts, and emphasized them to the jury. Given the lack of other evidence in record to establish
malice, or the intent to kill the deceased, the court’s implied malice charge was likely the basis
for the jury’s verdict. Because the Court can not conclude beyond a reasonable doubt that the
error complained of did not contribute to the verdict the Court finds that the Applicant has
satisfied the second prong of the Strickland analysis. 1 therefore find that the Applicant is entitled
to a new trial,

2. COUNSEL’S FAILURE TO OBJECT TO THE IMPLIED MALICE CHARGE
ON DUE PROCESS GROUNDS.

In addition to the foregoing, state and federal case law existing at the time of the

Applicant’s trial supported an objection to the implied malice charge on due process grounds. In

Hall v. Kelso, 892 F.2d 1541 (11th Cir. 1990) the Eleventh Circuit Court of Appeals, reversed
the Georgia court where a jury charge burden-shifted on the issue of intent. Hall found the burden
shifting charge violated due process. An improper malice charge was also discussed as being a

due process violation in Gibson v State, 586 S.E.2d 119, 355 S.C. 429 (2003) (reversed on other

grounds). Gibson and Hall were sufficient to inform Applicant’s trial counsel of the need for an
objection to the implied malice charge on due process grounds. Here the burden-shifting implied
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malice charge violated the due process clause of the constitution because it relieved the state of
its burden of proving, beyond a reasonable doubt, that Applicant intentionally committed the
homicide. Counsel’s failure to raise an objection on due process grounds constitutes error under
the first prong of the Strickland analysis. In considering the record as a whole, the court can not
say beyond a reasonable doubt that the error did not contribute to the verdict. As to the due
process issue the Applicant has satisfied the second prong of Strickland. I therefore find that the
Applicant is entitled to a new trial.

3. RELIEF BASED ON THE HOLDING IN STATE v. BURDETTE, 427 S.C. 490,
(S.C. 2019).

In addition to the foregoing, given the record as a whole I further find that the accuracy of
the Applicant’s conviction was seriously diminished by the court’s charge allowing the jury to
infer malice from the use of a deadly weapon. While Weatherall’s case was still pending on

direct appeal our supreme court held that regardless of the evidence offered at trial, trial courts
shall not instruct a jury that the element of malice may be inferred when the deed is done with a

deadly weapon. State v. Burdette, 427 S.C. 490, at 503 (S.C. 2019). Due to counsel’s failure to

object to the implied malice charge the issue was not preserved for direct appeal. Although the

court in Burdette indicated that its holding would not apply convictions challenged on post-

conviction relief, it cited Belcher and Teague v. Lane! in its analysis of retroactive application.
In Gibson the court discussed Teague and the exceptions to the general bar on retroactive

application of new procedural rules in criminal cases. In Gibson, the court considered whether

the holding in Belcher should be applied retroactively to an improper implied malice charge in a

' Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989).
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post-conviction relief case. In its Teague analysis the court looked to whether the conviction was
seriously diminished by the improper charge. Finding that the “jury heard plenty of -testimony

that established the malice element” the court in Gibson found that the facts failed to meet the

Teague standard.

In Gibson the defendants admitted to killing the deceased with their own weapons. The
defendants had a history of altercations with the deceased and had armed themselves prior to
encountering the deceased. One of the defendants testified that he shot the victim while the
victim was crouched down beside a car. Based on the overwhelming evidence of malice in the
record the court in Gibson found that the improper implied malice charge did not diminish the
accuracy of the convictions. In the Applicant’s case the record shows no evidence of prior
altercations between the Applicant and the deceased; no evidence that the Applicant harbored
any ill will towards the deceased prior to the incident; no evidence that the Applicant had armed
himself prior to the incident in preparation of harming the deceased; no evidence that the victim
had been induced to come to the hotel for any ill purpose; and the Applicant had no prior
criminal record. Overall, the record lacks evidence of malice or an intent to kill on the part of the

Applicant. Applying the same Teague analysis as the court applied in Gibson, I find that the

accuracy of the Applicant’s murder conviction was seriously diminished by the court’s charge
that allowed the jury to infer malice from the use of a deadly weapon (the bottle)..: As a result, the
Applicant is entitled to a retroactive application of the holding in Burdette and therefore granted
a new trial.

4. FAILURE OF COUNSEL TO CALL WITNESS TOMMY BENTON

At the PCR hearing the Applicant presented the testimony of Tommy Benton. Prior to
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Applicant’s trial Benton had been the cell mate of Marvin McElveen (aka “Chicken”), one of the
individuals “partying” in the hotel room with the Applicant and others when the victim was
struck with a bottle.” Benton had no other connection to the events involving the victim’s death
and apparently had been released from jail prior to the Applicant’s trial. At the PCR hearing
Benton testified that while he and McElveen were cellmates in jail McElveen had confessed to
being the one that had hit the victim on the head with the bottle.? Benton was subpoenaed by the
defense and appeared at the Applicant’s trial. When Benton and his mother Christie Hudson
arrived at court they were met by attorney Bouchette in the hallway. Both Benton and Hudson
testified that Bouchette told them that the Applicant was taking a plea and that Benton’s
testimony would not be needed. Once released from his subpoena Benton and his mother left the
courthouse and returned home. Benton would have testified to the details of the McElveen's
confession had he been called as a witness at the Applicant's trial. Benton and Hudson were both
credible witnesses.

The defense theory of the case was that McElveen had hit the victim on the head with the
bottle. Despite Benton’s testimony being essential to the defense he was released from his
subpoena and told that he could leave before the need for his testimony could have even been
fully evaluated. Attorney Gardner could not give a reason why Benton was released by Bouchette

prior to the close of the case, nor could he give a reason why the defense did not attempt to call

? McElveen, also charged with murder in the case, was apparently in court and available
during the Applicant’s trial as he was identified as a potential witness during jury voir dire,

* Process server Melissa Bridges testified credibly to exhaustive attempts to locate and
serve McElveen with a subpoena for the PCR hearing. I find that McElveen, as the declarant of
an out of court statement, to be absent from the hearing and that the Applicant has been unable to
procure McElveen's attendance or testimony by process or other reasonable means.
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Benton as a witness. While attorney Bouchette testified that the decision was made not to put up
any evidence and have last argument, that decision was clearly influenced by an erroneous belief
that the State could use pending charges to impeach Benton’s testimony. Bouchette testified that
Benton “was facing or had pending some fairly gruesome felony charges that he was later
convicted of that, perhaps, could have been, depending on the circumstances and different things,
could have been brought up by the state.” According to Bouchette, this made Benton “a risky
witness.” Bouchette's analysis of Benton’s testimony was based on a misunderstanding of the
law. Clearly, under Rule 609, SCRE, Benton’s pending charges could not have been used to
impeach his testimony, or otherwise “bought up by the state” as Bouchette believed. Rule 609,
pertaining to impeachment, is fundamental to the practice of criminal law. Bouchette’s apparent
misunderstanding of Rule 609 resulted in his failure to properly assess the State’s ability to
impeach Benton’s testimony, which in turn prevented a proper evaluation of the value of
Benton’s potential testimony. Because counsel’s decision not to call Benton as a witness was
influenced by his misunderstanding of Rule 609, SCRE, it cannot be considered a valid strategy.
Under Stickland the Applicant is required to demonstrate that counsel’s performance was
deficient with respect to prevailing professional norms or duties, Strickland, 466 U.S. at 688, 104
S.Ct. 2052, These duties include the duty to investigate and to research a client’s case in a
manner sufficient to support informed legal judgments. Winston, 683 F.3d at 504. Counsel’s
"ignorance of a point of law that is fundamental to his case combined with his failure to perform
basic research on that point is a quintessential example of unrcasonable performance.” Hinton v.
Alabama , 571 U.S. 263, 134 S.Ct. 1081, 1089, 188 L.Ed.2d 1 (2014) (per curiam); see also

Williams v. Taylor , 529 U.S. 362, 395, 120 8.Ct. 1495, 146 L.Ed.2d 389 (2000) (holding that
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counsel provided ineffective assistance at sentencing because they failed to investigate records
due to their mistaken understanding of state law on accessing such records), Counsel must
demonstrate a basic level of competence regarding the proper legal analysis governing each stage
of a case. See Hinton, 134 S.Ct. at 1089 (holding that counsel rendered ineffective assistance by
failing apparently to understand relevant law relating to expert testimony at trial). United States

' v. Carthome, 878 F.3d 458 (4™ Cir. 2017). Counsels’ premature release and decision not to call
Benton as a witness was clearly influenced by a fundamental misunderstanding of the law that
prevented a proper evaluation of the value of Benton’s testimony. Applicant has met the first
prong of Stickland.

Where the only evidence as to who struck the victim with the bottle was based on the
statement of Applicant’s former ccll mate, who was not present in the hotel room, the testimony
of Benton as to McElveen’s confession would have likely altered the outcome of the case. An
attorney's misunderstanding of the law, resulting in the omission of his client's only defense, is

not a strategic decision and amounts to ineffective assistance of counsel. United States v. Span,

75 F.3d 1383, 1389-90 (9th Cir. 1996). Counsel’s error was prejudicial to the Applicant under
the second prong of Strickland. The Court therefore finds that the Applicant is entitled to a new
trial.

5. FAILURE OF COUNSEL TO MAKE ADDITIONAL INQUIRIES DURING
BATSON MOTION.

During jury selection the state struck a black juror. The Applicant moved for a Batson
hearing. During the Batson hearing the solicitor explained that she struck the juror based on a
belief that the juror may have had a disqualifying conviction. While the juror had apparently
disputed having any disqualifying convictions during jury selection, the facts stated by the
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solicitor during the Batson hearing were sufficient to prove that the Solicitor nevertheless had a
legitimate concern over the juror’s potential criminal history. Regardless of whether the juror
actually had a disqualifying prior conviction, the solicitor’s strike was made in good faith and
was race neutral. The record fails to show how further inquiry would have altered the outcome of
the Batson hearing. The Court therefore finds no error in counsels’ lack of further inquiry during
the Batson hearing.

6. FAILURE OF COUNSEL TO ADVISE ON ACCOMPLICE LIABILITY

Applicant alleged that counsel’s failure to inform him of the potential for a conviction
based on accomplice liability prevented him from making an intelligent and informed decision as
to plea offers. Applicant testified that had he been timely advised that he could be convicted
under the theory of accomplice liability he would have accepted one of the state’s plea offers.
While the record supports Applicant’s claim that he was never advised as to the law of
accomplice liability, the Court finds no error on the part of counsel.

Trial counsel testified therc was never any indication from the state that it would rely on a
theory of accomplice liability in the Applicant’s case. At trial thz;, state made no effort to prove its
case on the basis of accomplice liability. While the state did request a hand of one charge, it did
50 only in response to the defense’s attempt to show third party guilt. Even though charged, the
state did not argue accomplice liability to the jury. Counsel’s decision not to go over the law of
accomplice liability prior to the Applicant’s decision to reject the plea offers was based on an
accurate assessment of the facts, as well as the State’s theory of the case. Counsel’s decision falls
within reasonable and valid strategy given everything known and reasonably predictable at that

time. The court therefore finds no deficiency under the first prong of the Strickland analysis.
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The court further finds that even had counsel prior to the plea offers advised the
Applicant on the theory of accomplice liability it would not have altered the Applicant’s decision
to go to trial. Applicant testified: “If I would have known that I could be found guilty even if I
didn't commit the crime.” Had counsel explained accomplice liability prior to the plea offers they
not only would have had to advise the Applicant of the state’s lack of intent to rely on
accomplice liability, but the lack of evidence to support it as well. Given that the applicant has
been consistent in his claim of innocence and desire for a trial, I find that his simply having
knowledge of the law on accomplice liability would not have altered his decision to go to trial.
The court therefore finds no prejudice under the second prong of Strickland.

Wherefore, based on the foregoing, it is Ordered that the Applicant’s conviction is hereby
reversed and a new trial granted. As to any and all other grounds not raised, or those raised and

not specifically ruled on, those grounds are denied.

SO ORDERED. i

J. Mark afes, 11, Cir J—udge

This AS \’fl”ay of OM , AO2

Spartanburg, South Carolina.
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