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I. STATEMENT OF ISSUES ON APPEAL

A. Did the Court err in concluding that Appellants lack any evidence that repairs were
necessitated or proximately caused by the negligence, breach of contract and breach

warranty of the Respondent?
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II. STATEMENT OF THE CASE

The Appellant filed this case alleging that the HVAC system for the Subject Property was
improperly designed and installed by Respondent Carolina South Shore Construction, Inc.
(hereinafter “Respondent”) and Defendants Abri Design Studios, Inc. (hereinafter “ADS”) and
Ray Group Consulting Engineers, Inc. (hereinafter “RGCE”). The Appellant is the tenant of the
real property located at 1818 Augusta Street, Greenville, South Carolina 29605 (the “Subject
Property”), which is the subject of this appeal and the underlying case.

This case arises out of a defective HVAC system that was installed at the Jersey Mike’s
location operated by Appellant at the Subject Property. Defendants ADS and RGCE were
contracted to design and prepare the drawings for the HVAC system to be installed at the Jersey
Mike’s location operated by Appellant at the Subject Property. Respondent was the general
contractor for the installation of the HVAC system. Following the installation, the HVAC system
began malfunctioning. It was discovered that the diffusers for the 2-ton HVAC system and the 4-
ton HVAC system were swapped during installation—,essentially installed backwards—causing
the duct system to be undersized for the 4-ton HVAC system. RGCE and ADS have taken the
position that Respondent incorrectly installed the HVAC system. Respondent contends that it
installed the systems in accordance with the plans. However, Mr. Hill, the 30(b)(6) representative
of Appellant, testified that “the ductwork for a two-ton unit and a four-ton unit were essentially
hooked up to the wrong units.” See R. p. 176, lines 13-25. This was further indicated in Mr. Hill’s
testimony, when counsel for Respondent questioned him regarding Professional Heating and

Cooling’s invoices. See R. p. 171, line 13 —p. 172, line 7.





This matter was filed on December 27, 2021, in the Greenville County Magistrate Court.
At the time, Appellant believed the damages did not exceed the jurisdictional limit. However, in
preparation for mediation, it was determined that the damages exceed $7,500. This case was then
transferred to the Court of Common Pleas on April 4, 2023. Discovery is ongoing. Respondent
took the deposition of AR Foods’ (30)(b)(6) representative, and the deposition of RGCE was
noticed and postponed.

On May 3, 2024, Respondent filed a one-and-a-half-page Motion for Summary Judgment
alleging that Appellants’ claims were based on speculation. However, no additional substantive
information was provided in the Motion. A hearing on Respondent’s Motion was scheduled for
August 6, 2024. On August 5, 2024, at 3:22 P.M., Respondent filed its Brief in Support of the
Motion for Summary Judgment, which was 42 pages including exhibits. That brief was not made
available on the court website until the next morning. Counsel for Appellant and Respondent
presented oral arguments at the hearing on August 6, 2024. Pursuant to a Form 4 Order, the Court
granted Respondent’s Motion for Summary Judgment and denied Plaintiff’s Motion to Permit
Additional Evidence to be Obtained under Rule 56(f) on August 9, 2024. A subsequent order was
submitted by Respondent, which was signed by the Court and filed on August 28, 2024. Appellant
filed a Motion to Reconsider and/or Alter and Amend the Order on August 19, 2024, and an
Amended Motion to Reconsider and/or Alter and Amend Order on September 9, 2024. The Court
denied the Amended Motion to Reconsider on October 21, 2024

STANDARD OF REVIEW

Rule 56 of the South Carolina Rules of Civil Procedure provides for judgment as a matter

of law where “there is no genuine issue as to any material fact.” Rule 56, SCRCP. The purpose of





summary judgment is to dispose of factually unsupported claims. Celotex v. Catrett, 477 U.S. 317,
322 (1986). “Summary judgment is a drastic remedy, which should be cautiously invoked so that
no person will be improperly deprived of a trial of the disputed factual issues.” Thomas Sand Co.
v. Colonial Pipeline Co., 349 S.C. 402,407,563 S.E.2d 109, 112 (S.C. Ct. App. 2002). “Summary
judgment is appropriate in those cases in which plain, palpable and indisputable facts exist on
which reasonable minds cannot differ.” Tompkins v. Festival Centre Group, 306 S.C. 193, 410
S.E.2d 593 (Ct. App. 1991).

Summary Judgment is granted when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law." Rule 56(c), SCRCP.! Equally important, the South Carolina Supreme Court has held that
Summary Judgment is not appropriate where further inquiry into the facts is necessary to clarify
the application of the law.? See Argoe v. Three Rivers Behavioral Health, LLC, 392 S.C. 462, 710
S.E.2d 67 (2011), Williams v. Jeffcoat, 444 S.C. 224, 906 S.E.2d 588 (2023), USAA Prop. & Cas.
Ins. Co. v. Clegg, 377 S.C. 643, 661 S.E.2d 791 (2008).> Additionally, the opposing party must
present specific facts showing a genuine issue for trial and cannot rely on mere allegations or

denials in the pleadings, as the court must ensure that the opposing party has had a full and fair

' Respondent’s strict definition set forth in its Reply fails to provide the Court with the nuances
of South Carolina law surrounding Summary Judgment.
2 On August 5, 2024, Appellant filed a Motion to Permit Additional Evidence to be Obtained
Under Rule 56(f), as Plaintiff was in the process of scheduling Depositions of the Defendants
and retaining an expert to provide an expert report.
3 For example, in cases where the evidentiary record is incomplete or discovery is ongoing,
summary judgment may be premature. See Baughman v. AT&T, 306 S.C. 101, 410 S.E.2d 537
(1990) and Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1998).
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opportunity to conduct discovery before granting summary judgment. See George v. Empire Fire
& Marine Ins. Co., 344 S.C. 582, 545 S.E.2d 500 (2001), Hedgepath v. AT&T, 348 S.C. 340, 559
S.E.2d 327 (2001), Hotel & Motel Holdings, LLC v. BJC Enters., LLC, 414 S.C. 635, 780 S.E.2d
263 (2014), Baughman v. Am. Tel & Tel. Co.,, 306 S.C. 101, 410 S.E.2d 537 (1990) and Baird v.
Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1998).

As such, a trial court should not grant a motion for summary judgment when pleadings,
depositions, answers to interrogatories, and admissions on file, together with affidavits, if any,
show there is a genuine issue as to any material fact. Vermeer Carolina’s, Inc. v. Wood/Chuck
Chipper Corp., 336 S.C. 53, 58, 518 S.E.2d 301, 304 (1999) (internal citations omitted). In
determining whether any triable issue of fact exists, which will preclude summary judgment, the
evidence and all inferences which can be reasonably drawn therefrom must be viewed in the light
most favorable to the nonmoving party. /d.

In determining whether any triable issue of fact exists, the evidence and all inferences
which can reasonably be drawn therefrom must be viewed in the light most favorable to the
nonmoving party. However, it is not sufficient for a party to create an inference that is not
reasonable or an issue of fact that is not genuine. Bennett v. Carter, No. 2016-000065, 2017 WL
5163467, at 2 (S.C. Nov. 8, 2017) (Internal citations and quotations omitted). All ambiguities,
conclusions, and inferences arising from the evidence must be construed most strongly against the
moving party. Baugus v. Wessinger, 303 S.C. 412, 415,401 S.E.2d 169, 171 (1991).

The party seeking summary judgment has the initial burden of demonstrating the absence
of a genuine issue of material fact. Once the party moving for summary judgment meets this initial

burden, the non-moving party cannot simply rest on the mere allegations or denials contained in





the pleadings. Rule 56(e), SCRCP. Rather, the non-moving party must come forward with specific
facts showing there is a genuine issue for trial. Carolina All. for Fair Employment v. S.C. Dep't of
Labor, Licensing, & Regulation, 337 S.C. 476, 484-85, 523 S.E.2d 795, 799-800 (Ct. App. 1999)
(internal citations and quotations omitted).

Summary judgment is not appropriate where further inquiry into the facts of the case is
desirable to clarify the application of the law. Vermeer Carolina’s, Inc.,336 S.C. at 58, 518 S.E.2d
at 305. All ambiguities, conclusions, and inferences arising from the evidence must be construed
most strongly against the moving party. Id. Even when there is no dispute as to evidentiary facts,
but only as to the conclusions or inferences to be drawn from them, summary judgment should be
denied. /d. If triable issues exist, those issues must go to the jury. Rothrockv. Copeland, 305 S.C.
402, 405, 409 S.E.2d 366, 368 (1991).

The Supreme Court clarified the Rule 56(c), SCRCP standard in The Kitch Planners, LLC
v. Samuel E. Friedman, Op. no. 28173 (Aug. 23, 2023), and stated, “In most cases applying Rule
56(c), this Court and our court of appeals have applied the ‘genuine issue of material fact’ standard
set forth in the Rule, requiring the party opposing the motion show a ‘reasonable inference’ to be
drawn from the evidence, and we have rejected the ‘mere scintilla’ standard.” The Supreme Court
cited Baughman v. Am. Tel. & Tel. Co.,306 S.C. 101, 115, 410 S.E.2d 537, 545 (1989)(holding a
party opposing summary judgment “must...‘do more than simply show that there is some
metaphysical doubt as to the material facts’ but ‘must come forward with specific facts showing
that there is a genuine issue for trial.””’(emphasis and citation omitted) and Shelton v. LS&K, Inc.,
374 S.C. 294, 297, 648 S.E.2d 307, 308 (Ct. App. 2007) (“The existence of a

mere scintilla of evidence in support of the nonmoving party’s position is not sufficient to





overcome a motion for summary judgment.”), emphasizing the standard as being ‘“genuine
issue of material fact” as opposed to “mere scintilla.”

ARGUMENTS

A. Did the Court err in concluding that Appellant lack any evidence that repairs were
necessitated or proximately caused by negligence, breach of contract, and breach of
warranty by Respondent?

To succeed in a claim for negligence, a plaintiff is required to demonstrate “(1) the
defendant owes a duty of care to the plaintiff; (2) the defendant breached the duty by a negligent
act or omission; (3) the defendant's breach was the actual and proximate cause of the plaintiff's
injury; and (4) the plaintiff suffered an injury or damages.” Doe v. Marion, 373 S.C. 390, 400, 645
S.E.2d 245, 250 (2007).

1. Despite the lack of privity, Appellant properly brought claims of negligence and
breach of implied warranty of workmanship against Respondent.

"To have standing, one must have a personal stake in the subject matter of the lawsuit. In
other words, one must be a real party in interest" Sea Pines Ass 'n for the Protection of Wildlife v.
S.C. Dep’t of Nat. Res., 345 S.C. 594, 600, 550 S.E.2d 287, 291 (2001). Even if the plaintiff was
not a party to the contract under which defendant was performing its work, it does not preclude
the plaintiff from suing for “(t)he liability of defendant to plaintiff exists independently of contract
and rests upon the common law duty to exercise due care to avoid injury or damage to
others." Edward's of Byrnes Downs v. Charleston Sheet Metal Co., Inc., 253 S.C. 537, 542 (1970).

Therefore, lack of privity is no defense to implied warranties of workmanship. See also
Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 463
S.E.2d 85 (1995) (“One who provides plans and specifications to a contractor and undertakes to
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oversee the project impliedly warrants the accuracy of those plans in their purpose and view.”);
Hill v. Polar Pantries, 219 S.C. 263, 64 S.E.2d 885 (1951) (one who undertook to design and
oversee a construction project for another impliedly warranted the design and quality of
construction despite the lack of privity between the parties).

Here, the Appellant in this case is a franchisee of Jersey Mikes, which has been operating
since 2018. See R. p. 149, lines 2-3. After securing the Subject Property as a rental, Appellant hired
ADS and RGCE to visit the site and create drawings for the upfit, who then gave it to the
Respondent to perform the work. See R. p. 152, line 10 — p. 154, line 5. As Respondent was the
general contractor, it was responsible for upfitting the entire restaurant, from the demolition,
obtaining the certificate of occupancy and among other things installing the HVAC. See R. p. 157,
line 24 — p. 158, line 12. Similar to Hill, as Respondent oversaw the entire construction for the
Subject Property, implied warranties do exist as to Appellant, despite the lack of privity between
the parties.

2. Respondent had a Duty to Perform Its Work in a Careful, Diligent, and Workmanlike
Manner and Breached Its Duty.

A builder who contracts to construct a dwelling impliedly warrants that the work
undertaken will be performed in a careful, diligent, workmanlike manner. Smith v. Breedlove, 377
S.C. 415,422,661 S.E.2d 67, 71 (Ct. App. 2008). The implied warranty of good and workmanlike
service exists as a matter of law. Lane v. Trenholm Bldg. Co., 267 S.C. 497, 500, 229 S.E.2d 728,
729 (1976). The work must be done in an ordinarily skillful manner as a skilled workman would
do the work. This warranty requires the builder to use the skill that is customarily used in the

industry. Id. at 497, see also Kennedy v. Columbia Lumber and Mfg. Co., 299 S.C. 335,384 S.E.2d





730 (1989); The test is whether the premises meet the ordinary, reasonable and normal standards
in the industry. /d.

When a builder contracts to construct a dwelling, he gives an implied warranty that the
work undertaken will be performed in a careful, diligent, workmanlike manner. Hill v. Polar
Pantries, 219 S.C. 263, 64 S.E.2d 885 (1951); Carolina Winds Owners' Ass'n v. Joe Harden
Builder, Inc., 297 S. C. 74, 84, 374 S.E.2d 897, 903 (Ct. App. 1988), overruled on other grounds
by Kennedy v. Columbia Lumber and Mfg. Co., 299 S.C. 335, 384 S.E.2d 730 (1989); Hutson v.
Cummins Carolinas, Inc., 280 S.C. 552, 314 S.E.2d 19 (Ct. App. 1984)(where a person holds
himself out as specially qualified to perform work of a particular character, there is an implied
warranty the work which he undertakes to do shall be of proper workmanship and reasonably fitted
for its intended purpose).

This case is similar to South Carolina Electric & Gas Co. v. Combustion Engineering, Inc.,
in which SCE&G sought recovery in damages for a fire that occurred when a flexible metal hose
ruptured and sprayed heated fuel oil across the surface of a steam generating boiler. S.C Electric
& Gas Co. v. Combustion Engineering, Inc., 283 S.C. 182, 184, 322 S.E.2d 453, 454 (Ct. App.
1984). SCE&G appealed a grant for summary judgment in favor of Combustion Engineering, Inc
and Daniel International Corporation. /d. When contemplating whether the court erred in granting
Daniel summary judgment, the court found that even disregarding the other evidentiary issues, the
affidavit from M. Leroy Smith, a mechanical engineer and longtime employee of SCE&G was
enough to overturn the previous division. /d. at 192, 322 S.E.2d at 459. The affidavit stated that
the fire was caused by the rupture of a flexible metal fuel hose and that as the general contractor,

the Respondent Daniel erected the boiler assembly. /d. at 192-193, 322 S.E.2d at 459-460. It was





determined that even though Daniel followed the plans that were furnished to it by Gilbert
Associates, Daniel was still responsible for deciding upon the location, routing, and construction
of “field run piping” and how it approached the burner assembly and ultimately connected to the
flexible metal fuel hose. Id. The Court of Appeals found that summary judgment should not have
been granted for Daniel on the cause of action alleging breach of warranty because the affidavit
raised “genuine issues of material fact regarding the existence of latent defects in the manner in
which the field run piping was positioned.” /d. at 195, 322 S.E.2d at 461.

In the present case, it is undisputed that there was a defect with the HVAC system and
similar to South Carolina Electric & Gas v. Combustion Engineering, the parties dispute who is
responsible for the issues. During Mr. Hill’s deposition, he testified that upon discovering the
defect with the HVAC system he contacted the Respondent to come out and fix it. Upon telling
Respondent what needed to be done to rectify the defect, Respondent stated that it was an
interesting fix, but never came out to complete the work. See R. p. 174, line 23 — p. 175, line 3.

Further evidence of the dispute is shown through correspondence between the parties prior
to this litigation. In an email to Turner Hill on September 10, 2019, Keith Mikulka, a representative
of RGCE, the engineer of record, wrote “the design shows a 2 ton system serving the Prep Area
and a 4 ton system serving the Serving Line. The preliminary conclusion was that these systems
were swapped (i.e., 2 ton unit serves the Serving Line and the 4 ton unit serves the Pre Area).
I visited the site last month and confirmed this to be the case.” See R. p. 130-131.

Further evidence of the defect can be found in Mr. Hill testimony, when counsel for

Respondent questioned him regarding Professional Heating and Cooling’s invoices.





A:

It said, found unit frozen, melted ice. No numbers on indoor A/C coil and outdoor unit to
determine tonnage. After doing some research, found out furnace, which had a model and
serial number, has a maximum of four-ton drive. Taking door off and 18 getting numbers
of A/C evaporated coil determined has a four-ton expansion valve. Outdoor unit has four-
ton compressor. This is harder way to determine tonnage, when model and serial numbers
are missing on equipment. After that, inspected duct system, determined return and supply
duct undersized. This creates problems with lower suction pressures and leads to freeze up.
Next step is to have ductwork increased in size to support four-ton system. Until this is
done, will not be able to determine if any other issues from running on restricted air flow.
Most likely will solve issue since fan cycling pressure control that was recently installed.
Did I read that correctly.

You did.

See R.p. 171, line 13 —p. 172, line 7.

Respondent attempts to avoid responsibility by claiming that the Doctrine of Res Ipsa

Loquitur is not recognized in South Carolina. However, the rejection of Res Ipsa Loquitur in South

Carolina does not preclude the use of circumstantial evidence to establish negligence. South

Carolina Courts have clarified that negligence may be inferred from circumstantial evidence if the

facts and circumstances justify such an inference. For example, in Chaney v. Burgess, the court

explained that while Res Ipsa Loquitur does not apply, circumstantial evidence can be sufficient

to establish liability if it reasonably supports the inference of negligence without resorting to

conjecture or speculation. Chaney v. Burgess, 246 S.C. 261, 266, 143 S.E.2d 521, 523 (1965). This

distinction is also highlighted in Eickhoff v. Beard-Laney, Inc., where the court emphasized the
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importance of differentiating between Res Ipsa Loquitur and the principle that negligence can be
established through circumstantial evidence. Eickhoff v. Beard-Laney, Inc., 199 S.C. 500, 504, 20
S.E.2d 153, 155 (1942).

Similar to South Carolina Electric & Gas v. Combustion Engineering, while Respondent
was furnished the plans by RGCE, they were responsible for the installation of the HVAC unit,
including ensuring that the HVAC units were serving the correct areas of the Subject Property. For
the reasons stated above, genuine issues of material fact exist regarding whether Respondent
installed the HVAC unit correctly and Appellant has presented facts which prove or tend to prove
the relief sought in the Complaint. Summary Judgment in favor of Respondent should be reversed.

3. Respondent Failed to Provide Appellant with an HVAC System that Fit the Intended
Use and Therefore Breached Its Duty to Appellant.

“A person holds himself out as specially qualified to perform work of a particular character,
there is an implied warranty that the work which he undertakes shall be of proper workmanship
and reasonable fitness for its intended use, and, if a party furnishes specifications and plans for a
contractor to follow in a construction job, he thereby impliedly warrants their sufficiency for the
purpose in view." 17 C. J. S., contracts, § 329, page 781. These principles have been applied to
building contracts. See S.C. Ann. Code § 36-2-314; Fields v. J. Haynes Waters Builders, Inc. 376
S.C. 545, 561, 658 S.E.2d 80, 88-89 (2008); Lane v. Trenholm Bldg. Co., 267 S.C. 497, 500, 229
S.E.2d 728, 729 (1976). Also, see Avent v. Proffitt, 109 S.C. 48, 52, 95 S.E. 134, 135 (an architect
was held liable for failure to discover and condemn defective plastering in a house erected under
his supervision).

As Respondent was the general contractor, it was responsible for upfitting the entire

restaurant, from the demolition, getting the certificate of occupancy and installing the HVAC,
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therefore it was aware of the importance of the HVAC for a restaurant and the proper installation
of the units. In addition, Respondent was approved by Jersey Mike’s as a general contractor and
had even done work for Appellant in the past regarding the upfitting or construction of the
restaurants, which serve the purpose of cooling the environment but also allows the restaurant to
function in order to serve customers. Similar to Avent, as Respondent was completely in charge of
and supervised the upfit of the Subject Property, the failure to discover and fix the HVAC makes
it liable for damages sustained by Appellants.
4. Appellant has Suffered Damages as a Result of the Respondent Breach.

If the construction turns out to be defective by reason of the builder's unworkmanlike
performance, the breach of warranty gives the injured party, the person who contracted to have
construction work done, a claim for damages for loss of his expectancy. Carolina Winds, 297 S.C.
74, 85, 374 S.E.2d 897, 903 (Ct. App. 1988), overruled on other grounds by Kennedy. 299 S.C.
335, 384 S.E.2d 730 (1989); Kincaid v. Landing Dev. Corp., 289 S.C. 89, 344 S.E.2d 869 (Ct.
App. 1986). Under this implied warranty, the proper measure of damages is the actual damages
shown to have been sustained which are the natural, direct, and proximate result of the breach of
the implied warranty, and which may be reasonably regarded as within the contemplation of the
parties at the time of the warranty as a probable consequence of the breach of warranty. Benford
v. Berkeley Heating Co., 258 S.C. 357, 188 S.E.2d 841 (1972).

Incidental damages resulting from a breach of an implied warranty may be recovered. This
includes expenses which are reasonably incurred as a direct and proximate result of the breach of
the implied warranty. Georgetown Towing Co. v. National Supply Co., 204 S.C. 445, 451, 29

S.E.2d 765, 767 (1944); Hutson., 280 S.C. 552, 559, 314 S.E.2d 19, 24 (Ct. App. 1984).
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The applicable measure of damages may be shown by a cost of repairs. Carolina Winds,
297 S. C. 74, 87 374 S.E.2d 897, 905 (Ct. App. 1988), overruled on other grounds by Kennedy v.
Columbia Lumber & Mfg. Co., 299 S.C. 335, 384 S.E.2d 730 (1989); Kincaid v. Landing Dev.
Corp., 289 S.C. 89, 344 S.E.2d 869 (Ct. App. 1986). A plaintiff is not required to prove that the
repairs have actually been made. Id. A competent estimate of the cost of repairs is sufficient to
create a factual issue for the jury regarding damages. Scott v. Fort Roofing & Sheet Metal Works,
Inc., 299 S.C. 449, 385 S.E.2d 826 (1989). Damages place the injured party in the same position
he would have enjoyed had the [residence] [condominium] been as warranted. Carolina Winds,
297S.C. 74,374 S.E.2d 897 (Ct. App. 1988), overruled on other grounds by Kennedy v. Columbia
Lumber & Mfg. Co., 299 S.C. 335, 384 S.E.2d 730 (1989); Kincaid v. Landing Dev. Corp., 289
S.C. 89,344 S.E.2d 869 (Ct. App. 1986). Damages give the injured party the benefit of his bargain.
Id.

Shortly after the opening of the restaurant, the HVAC system began to freeze up.
Appellants had it serviced by Professional Heating & Cooling, Inc., and discovered a defect in the
HVAC system. See R. p. 162, lines 12-25. Despite Appellant reaching out to Respondent to come
and rectify the problem, Respondent failed and refused to return to the Subject Property to fix the
HVAC system. See R. p. 174, line 23 —p. 175, line 3. As a result, Appellant hired CF Mechanicals,
who came out to the Subject Property and repaired the HVAC system. See R. p. 174, lines 4-22.
In addition to other HVAC repair visits, Appellant had invoices totaling $11,666.16 which were
paid by Appellant in order to repair the defective HVAC system, which resulted from the fact that

Respondent did not install the HVAC system properly.
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5. The Spearin Doctrine limits owner’s ability to hold contractors accountable for their
work.

Respondent heavily relies on the Spearin Doctrine, in which "when a party supplies plans
and specifications for use by a contractor to follow in constructing a project, said party impliedly
warrants the sufficiency of the plans and specifications to construct the project." United States v.
Spearin, 248 U.S. 132 (1918). However, the Spearin Doctrine limits the owner's ability to hold
contractors accountable for their work, particularly in cases where the contractor's reliance on
defective specifications is not clearly established. For example, in Bei-Beach, LLC v. Christman,
the South Carolina Appeals Court emphasized that a contractor must prove compliance with the
owner's specifications, the existence of defects in those specifications, and causation of the
problem by those defects to invoke the Spearin doctrine. Bei-Beach, LLC v. Christman, 440 S.C.
98, 108, 889 S.E.2d 606 (2023). This requirement can lead to disputes over whether the contractor's
reliance on the specifications was reasonable or whether the contractor should have identified the
defects before proceeding.

It is undisputed that there was a defect with the HVAC system. However, it is in dispute
over who is responsible for the defect. Following the installation, the HVAC system began
malfunctioning. It was discovered that the diffusers for the 2-ton HVAC system and the 4- ton
HVAC system were swapped during installation. Essentially, installed backwards causing the duct
system to be undersized for the 4-ton HVAC system. RGCE and ADS have taken the position that
Respondent incorrectly installed the HVAC system. Respondent contends that it installed the
systems in accordance with the plans. The Spearin Doctrine cannot and should not be applied in

this case.
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In the present case, Respondent was furnished with the plans by RGCE and was responsible
for the installation of the HVAC unit, including ensuring that the HVAC units were serving the
correct areas of the Subject Property. For the reasons stated above, a genuine issue of material fact
exists as to whether Respondent’s reliance on the specification provided by RGCE was reasonable,
which is for a jury to decide.

CONCLUSION

For the reasons stated herein, and the reasons set forth in Appellant’s Initial Brief, the
lower Court’s order should be reversed.

Respectfully submitted,

/s/Kathryn L. Harden

John T. Crawford, Jr. (S.C. Bar No.: 69682)
Kathryn L. Harden (S.C. Bar No.: 103217)
Kenison, Dudley & Crawford, LLC

325 West McBee Avenue, Suite 301
Greenville, SC 29601

(864) 242-4899

crawford@conlaw.com
harden(@conlaw.com

Attorneys for Appellant

July 7, 2025
Greenville, South Carolina
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