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STATEMENT OF ISSUES ON APPEAL 


I. DID THE CIRCUIT COURT ERR IN FAILING TO RECOGNIZE AND ADDRESS THE
ZBOA’S LACK OF AUTHORITY TO GRANT THE SPECIAL EXCEPTION WHEN THE
PROJECT FAILS TO COMPLY WITH THE MANDATORY LARGE FOOTPRINT
BUILDING STANDARDS UNDER BEAUFORT CODE § 4.5.10?


II. DID THE CIRCUIT COURT ERR IN APPLYING AN INCORRECT STANDARD OF
REVIEW BY TREATING QUESTIONS OF LAW AND MANDATORY LOCAL
ORDINANCE COMPLIANCE AS FACTUAL DETERMINATIONS ENTITLED TO
DEFERENCE?


III. DID THE CIRCUIT COURT ERR IN FINDING SUBSTANTIAL EVIDENCE
SUPPORTED THE ZBOA’S DECISION WHEN THE RECORD DEMONSTRATES THE
PROJECT FAILS TO MEET THE REQUIRED SPECIAL EXCEPTION CRITERIA?


STATEMENT OF THE CASE 


This is an appeal from a March 5, 2025, order of the circuit court denying the Appellants' 


petition to appeal a decision made by the City of Beaufort Zoning Board of Appeals ("ZBOA"). The 


ZBOA granted a Special Exception to Respondent 303 Associates, LLC on August 9, 2021, allowing 


construction of a building with frontage exceeding 100 feet in the Beaufort Historic District, which 


violates mandatory zoning requirements. (Agenda, Minutes, pages 1, 37). 


The circuit court denied Appellants' petition for appeal in a Form 4 Order dated August 29, 


2023. After Appellants' Motion to Reconsider, the trial court issued a comprehensive Order on March 


5, 2025, once again denying the appeal on the merits.  


STANDARD OF REVIEW 


In reviewing a decision by a board of architectural review, the circuit court should act when 


the board abuses its discretion by committing errors of law or bases its decision on findings of fact 


that are not supported by the evidence. Blind Tiger, LLC v. City of Charleston, 366 S.C. 182, 185, 621 


S.E.2d 361, 362 (Ct. App. 2005), citing Gurganious v. City of Beaufort, 317 S.C. 481, 486, 454 S.E.2d 912, 


915 (Ct. App. 1995). Furthermore, the appellate court’s standard of review of a board 


of architectural review's decision is the same as that of the trial court. Blind Tiger, LLC, 621 S.E. 2d 
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at 362, citing Fairfield Ocean Ridge, Inc. v. Town of Edisto Beach, 294 S.C. 475, 479-80, 366 S.E.2d 15, 18 


(Ct. App. 1988) (holding the appellate court will not reverse the circuit court's affirmance of the board 


unless the board's findings of fact have no evidentiary support or the board commits an error of law). 


FACTS 


The Proposed Development 


The proposed apartment development (“Project”) is a three-story, 27,000-square-foot mixed-


use building with 19 residential units and 4,000 square feet of commercial space at 211 Charles Street. 


(Agenda, Minutes, page 28). The building has a 132-foot frontage, which exceeds the 100-foot 


maximum allowed by right in the T5-DC zoning district. (Agenda, Minutes, page 28). The frontage is 


more than 30% over the maximum permitted for downtown areas.  


The project would replace a one-story 1947 A&P building and become "the single largest 


building in downtown historic Beaufort." (Agenda, Minutes, page 28). The site is located at the 


prominent corner of Charles and Port Republic Streets, directly across from the George Parsons 


Elliott House (circa 1844) and the Lucius Cuthbert House (circa 1810s). (Agenda, Minutes, page 44). 


Procedural History and Public Opposition 


The Historic Review Board granted preliminary conceptual approval on February 10, 2021, 


for a significantly different design. (Agenda, Minutes, page 40). However, the design presented to the 


ZBOA included "additions of balconies, shed roofing, porches, and a prominent projecting tower" 


not previously approved. (Agenda, Minutes, page 40). 


Substantial public opposition was recorded, including a 13-page technical memorandum from 


the Historic Beaufort Foundation stating "ZBOA must deny this project" (Agenda, Minutes, pages 


39-51) and a detailed objection letter from Appellants' counsel outlining legal issues. (Document 3,


pages 1-4). 


The ZBOA Decision 
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On August 9, 2021, the ZBOA voted 3-2 to approve the Special Exception, with Chairman 


Gibson and member Wood voting against it. (Agenda, Minutes, page 37). The ZBOA did not issue 


any written findings of fact or conclusions of law explaining its decision, although it did provide a 


written memo outlining staff and Board conditions of approval.  


ARGUMENTS 


I. THE CIRCUIT COURT ERRED IN FAILING TO RECOGNIZE AND ADDRESS
THE ZBOA’S LACK OF AUTHORITY TO GRANT THE SPECIAL EXCEPTION
WHEN THE PROJECT FAILS TO COMPLY WITH THE MANDATORY LARGE
FOOTPRINT BUILDING STANDARDS UNDER BEAUFORT CODE § 4.5.10.


Most notably, the circuit court's 20-page Order entirely overlooks Appellants' main argument


that the project violates mandatory Large Footprint Building standards under Beaufort Code § 4.5.10. 


Buildings exceeding 100 feet in frontage "shall comply with the Large Footprint Building standards 


in Section 4.5.10." (Agenda, Minutes, page 32). These standards include mandatory requirements, not 


discretionary guidelines. 


1. Parking Requirement: Section 4.5.10.B.7 mandates "a minimum of 75% of all parking shall be


located behind the primary building or a Liner Building." (Agenda, Minutes, page 34).


2. Liner Building Requirements: Large Footprint Buildings require screening with Liner


Buildings unless specific exceptions apply. (Agenda, Minutes, pages 33-34).


The record shows that the project provides no on-site parking, instead relying on a separate 


parking structure that was itself involved in litigation. (Agenda, Minutes, page 28). This directly 


breaches the mandatory 75% on-site parking requirement. 


Graham Trask specifically testified before the Board: "The Beaufort City Code says that a building 


over 100 linear feet in the Historic District must follow the large footprint building code. Item 7 of 


the large footprint building codes states specifically about parking. Parking locations specific to T4 
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and T5, a minimum of 75 percent of all parking shall be located behind the primary building or a liner 


building." (Transcript of Hearing, page 46). 


A zoning board does not have the authority to grant special exceptions for projects that do not 


meet mandatory code requirements. The Court's deference to the ZBOA cannot resolve the board's 


lack of jurisdiction to approve a non-compliant project. 


II. THE CIRCUIT COURT ERRED IN APPLYING AN INCORRECT STANDARD
OF REVIEW BY TREATING QUESTIONS OF LAW AND MANDATORY LOCAL
ORDINANCE COMPLIANCE AS FACTUAL DETERMINATIONS ENTITLED
TO DEFERENCE.


The circuit court erroneously treated mandatory code compliance as a factual determination 


entitled to deference, stating: "Every single one of these concerns is based on Petitioners' subjective 


interpretation of what is or is not the right type of project for the area. Those are all factual 


determinations. None are legal issues." (Rule 59(e)Order, page 9). This is legally incorrect. Whether a 


project complies with mandatory zoning requirements is a question of law subject to de novo review, 


not a factual determination. 


The Circuit Court stated: "We give great deference to the decisions of those charged with 


interpreting and applying local zoning ordinances." (Rule 59(e), page 15). However, this deference 


does not extend to violations of mandatory statutory requirements or clear legal standards. By treating 


all challenges as "subjective interpretation," the Circuit Court abdicated its responsibility to conduct a 


de novo review of legal compliance. This fundamental error requires reversal. 


III. THE CIRCUIT COURT ERRED IN FINDING SUBSTANTIAL EVIDENCE
SUPPORTED THE ZBOA’S DECISION WHEN THE RECORD
DEMONSTRATES THE PROJECT FAILS TO MEET THE REQUIRED
SPECIAL EXCEPTION CRITERIA.


The circuit court found "sufficient evidence to support the reasoning and decision of the ZBOA" 


(Order, page 7), but it failed to perform a meaningful analysis of whether the evidence truly supported 
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the necessary findings. The circuit court relied on staff statements that the project "is compatible with 


existing land uses" (Order, page 9), while ignoring evidence that contradicts this: 


1. The project would become "the single largest building in downtown historic Beaufort"


(Agenda, Minutes, page 28).


2. The Historic Beaufort Foundation documented that the building is "2.5 times longer and a


story taller than the surrounding buildings" (Agenda, Minutes, page 44).


3. Extensive citizen testimony opposed the project's size and compatibility (See Transcript of


Hearing).


The Circuit Court mistakenly relied on preliminary HRB approval of a different design, stating the 


project "received conceptual approval by the HRB based on height, scale, mass" (Order, page 10). 


However, the record shows: 


1. The design presented to the ZBOA was "not the same designs that were submitted to the


HRB" (Agenda, Minutes, page 40),


2. "The designs and ultimately the massing and 3-Dimensional form of the structure...have been


significantly altered" (Agenda, Minutes, page 40), and


3. The ZBOA based its claims on mischaracterizations regarding HRB's approval of the current


design.


Finally, the Circuit Court accepted staff conclusions about master plan compliance without 


examining contrary evidence in the record, including: 


1. Terry Murray's testimony that staff mischaracterized the Civic Master Plan (Transcript, pages


99-101).


2. The Historic Beaufort Foundation's detailed analysis, showing violations of the Beaufort


Preservation Manual (Agenda, Minutes, pages 42-43).
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3. National Park Service concerns about threats to the Historic Landmark District (Transcript,


page 50).


The Circuit Court overlooked record evidence that even ZBOA Chairman Gibson could not 


identify a justification for the special exception, stating: "I can't figure out what the thing is here that's 


keeping the -- keeping them from just designing a building that's compliant with the Code other than 


the fact that they don't want to." (Transcript of Hearing, pages 129-130). When asked about alternative 


compliant designs, the applicant's counsel stated: "I'm not aware of it." (Transcript of Hearing, page 


41). This exchange demonstrates the lack of evidence supporting the necessity for the exception, 


which the Circuit Court failed to address. 


CONCLUSION 


The Circuit Court made several reversible errors in upholding the ZBOA's decision. 


1. Failure to address the project's non-compliance with mandatory Large Footprint Building


standards,


2. Incorrect application of the standard of review by treating legal questions as factual


determinations, and


3. Insufficient analysis of whether substantial evidence supported the necessary special exception


criteria.


The proposed 132-foot frontage building would become the largest structure in downtown 


historic Beaufort, violating mandatory zoning requirements and threatening the character of the 


National Historic Landmark District. The ZBOA lacked the authority to approve a project that fails 


to comply with mandatory code requirements, regardless of policy arguments about compatibility. 


For these reasons, Appellants respectfully request that this Court reverse the Circuit Court's Order 


and either (1) order the entry of judgment denying the Special Exception, or (2) remand with 
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instructions that the ZBOA cannot approve any special exception until the project complies with all 


mandatory Large Footprint Building standards. 


Respectfully submitted, 


/s/ W. Andrew Gowder, Jr. 
W. Andrew Gowder, Jr.
AUSTEN & GOWDER, LLC
1629 Meeting St Ste A
Charleston, SC 29405
Phone:(843) 727-2229
andy@austengowder.com


Counsel for Appellants 


July 14, 2025 
Charleston, South Carolina 
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Edward W. Miller, Circuit Court Judge 
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West Street Farms, LLC, and Mix Farms, LLC ..................... Appellants, 


v.  


 
City of Beaufort, City of Beaufort Zoning Board of Appeals,  
and 303 Associates, LLC ........................................................... Respondents. 
 
 
 


DESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD ON APPEAL 
   


 
 Appellants propose the following to be included in the Record on Appeal:  
 


1. Order Granting Motion to Reconsider and Denying Petition of Appeal (March 5, 2025) 
2. Letter from William B. Harvey and Exhibits (September 10, 2021) 
3. Amended Petition of Appeal of Award of Special Exception by Zoning Board of Appeals 


(September 9, 2021) 
4. Form 4 Order Denying Motion for Appeal from the Zoning Board (August 29, 2023) 
5. Petitioner’s Notice of Motion and Motion to Reconsider (September 8, 2023) 
6. Notice of Appeal (April 1, 2025)  


 
We certify that this Designation contains no matter that is irrelevant to this appeal.   
 
 
 
 
 
 
 
 
  







Page 2 of 2 
 


      /s W. Andrew Gowder, Jr.  
W. Andrew Gowder, Jr., (S.C. Bar #7895) 


      AUSTEN & GOWDER, LLC  
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      Phone: (843) 727-2229    


andy@austengowder.com   
 


      ATTORNEYS FOR APPELLANTS  
 
July 14, 2025 
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mailto:andy@austengowder.com






 
THE STATE OF SOUTH CAROLINA 


In The Court of Appeals 
________ 


 
APPEAL FROM BEAUFORT COUNTY 


Court of Common Pleas 
 


Edward W. Miller,  
Circuit Court Judge 


_________  
 
 Case No. 2025-000623 
 _________ 
 
 
West Street Farms, LLC, and Mix Farms, LLC ..................... Appellants, 


v.  


 
City of Beaufort, City of Beaufort Zoning Board of Appeals,  
and 303 Associates, LLC ........................................................... Respondents. 
 


__________ 
 


CERTIFICATE OF SERVICE 
_________ 


 
The undersigned hereby certifies that a true copy of the Initial Brief of Appellants and Designation of 


Matter in the above-referenced case has been served upon the following by emailing a digital copy this 


14th day of July, 2025, to: 


 
Benjamin E. Nicholson, V (SC Bar No. 10137)  
Burr & Forman LLP  
1221 Main St, Ste 1800 
Columbia, SC 29201 
(803)799-9800  
nnicholson@burr.com  
 
Counsel for Respondent 303 Associates, LLC  
 
 
 
 
 
 



mailto:nnicholson@burr.com





 
 


 
Alexis K. Lindsay (SC Bar No. 78049) 
Lawrence E. Flynn, III (SC Bar No. 074931) 
Virginia P. Bozeman (SC Bar No. 104939) 
POPE FLYNN, LLC 
1441 Gervais Street, Suite 300 
Columbia, South Carolina 2920 I 
(803) 354-4900 
alindsay@popeflynn.com  
lflynn@popeflynn.com  
gbozeman@popeflynn.com  
 
Counsel for Respondent City of Beaufort and  
City of Beaufort Zoning Board of Appeals  
 
    
 


 
/s/ W. Andrew Gowder, Jr. 
W. Andrew Gowder, Jr., 
Counsel for Appellants 


 
 
 



mailto:alindsay@popeflynn.com

mailto:lflynn@popeflynn.com

mailto:gbozeman@popeflynn.com





Paralegal to W. Andrew Gowder Jr.
Austen & Gowder, LLC
​P.O. Box 20820
Charleston, SC 29413
 
1629 Meeting Street, Suite A
Charleston, South Carolina 29405
 
843.727.2215
bailey@austengowder.com
 

 

mailto:bailey@austengowder.com

