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The Retreat at Charleston National Country Club Home Owners Association, Inc.,
and The Retreat at Charleston National Country Club Horizontal Property
REGIME. . i e Plaintiffs,

Winston Carlyle Charleston National, LLC; Colin R. Campbell Construction, Inc.;
Colin Campbell, individually; Builders FirstSource-Southeast Group, LLC; Builders
FirstSource, Inc.; Americo Roofing Concepts, Inc.; DVS, Inc.; Advanced Building
Connection, LLC; Guy C. Lee Building Materials, LL.C; WS Contractors, LLC; Dino
Schwartz, Individually; Charleston Exteriors, LLC; ECC Contracting, LLC; Hurley
Services, LLC; McDaniel Construction Co., LLC; AC Construction Corp.; AC
Construction, Inc.; L&G Construction Group, LLC; Liollio Architecture; JC
Contractors, LLC; Soto & Vasquez Construction, LLC; Costa De Oliveira
Construction, LLC; Solesmar Jesus De Oliveria; Wilson Lucas Sales d/b/a Miracle
Siding; Miracle Siding, LLC; Royal Homes of SC, Inc.; Collen Batissa; Christopher
Batissa; Norma Ferreira Bruno; Mendez Construction, LLC: Juan Garza Ramos,
individually; Juan Garza Ramos d/b/a Juan Constructors; Jessica Marroquin,
individually; Jessica Marroquin d/b/a Marraquin Construction; Carlos Marroquin,
individually, Carlos Marroquin Construction; Carlos and Jessica Marroquin d/b/a
Marroquin Construction; Feliciano Cruz Silva; Garcia Roofing, LLC; Givair De
Caris; and Mario Salgado.............cooovviiiii i Defendants,

Builders FirstSource-Southeast Group, LLC......... Third-Party Plaintiff, Appellant,
V.

Pohlman Quality Contractors; Pohlman Quality Exteriors; Palmetto Trim and

Renovation; Edward Bruce Witham; and East Coast

CarPENIIY. .. e Third-Party Defendants,

Of which Palmetto Trim and Renovation; Hurley Services, LLC; ECC Contracting,
LLC; East Coast Carpentry; AC Construction, Inc.; WS Contractors, LLC; Pohlman



Quality Exteriors, Inc.; and L&G Construction Group, LLC are
BN Respondents.
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g Builders

i« FirstSource
BUILDERS FIRSTSOURCE ~ SOUTHEAST GROUP, LLC
MASTER SUBCONTRACTOR AGREEMENT

THIS MASTER j’.l.g’.‘ONTRACTl‘OI{ AGREEMENT (this “Agreement”} is entered wiv
A __aéé _,200 £, between Bullders FivstSourie ~ Southenst Group, LLC,

effective nsof _| -
a Delaware limited Hability company, address: i Lupaber Lone | GorneCresl S0 Z44S .

telephone: 843583 .625°2 L fus: A3 94 7-1710 ,Cdxlmct:,, B Ceabiree, et
cmall:_biji: tiabltese ... @blncom("Contrastor”), md €68 CONTRACTING
address:_JBDE AUDuber D HAMA Ham <8¢ ..

telephonc/yy 3421 1230 fax: _228K 8T, Contact: ﬂ =) 74 /4 g508

omuil_ge.L LOvy __Yg,é_ﬁa? LN

SECTION 1. Intreduetion.

& ‘Work, This Agreement containg the bustc ferms and conditions wnder which Bubconlruclor
pgrees (o provide materinls and/or 1 perfom services (the “Work”) froni Lime {o time for Contmelor
on any projeet (the “Broject™. TIME 18 OF THE BSSENCE. 1t will apply to and govem all Work
requestesl by Contractor from Bubcontrastor al uny time following the date of this Agreement, wnless
other terms and condilionis are specifically agreed to inwriting by Contractor with respect to parfiviilac
iterus of Work or until this Agreement is terminatéd s hereinafler provided. In accordance with the
Lernvs and conditions conkiined jn thiis. Agreement, Sibeoiitractor will perform and finisti in a good andl
workmanlike manser, andwill furnish all required taterials, tabor; equipment, supplies and tools for,
the Waork describied from tine fo lime for Conlractor on any Projest. Drojects mnay or weay ot b
owied or cantrolled by Contmetor’s customer (the “Oawner”). The Work will be performed in
accordance with plans, specifications, drawings and schedules for the Work, and apy suppleneutul
ferms and condifions to this Agrcement, all of which are, or.will be, on file al the office of tie
Contractor (the “Contract Docwinents™) and incorporated into the Agreemont by reference ag il fully
set forlly. Contractor will lnve the right ot any time to supplement the plans and specilications fot the
Work with additiorial or replocement drawings and schedules or other documents and upon so Guing
such drawings atd sehedules will immediately begome part of the Contract Dosaments. The Contracl
Deacuments, inchuding any time sefiedules, may be anended and/or supplementéd from twie fo tims by
giving Subcantractor writion notice thereof, Sibcoritacior's onky esisiedy in the evenl an amendateol
ot supplement fo the Contractor Docoments mntedally increases the vost or difficulty of perlormamee
by {lie Stbcontractor is 10 lenminate tisie Agreanient by wrilten natice to. Cont ractor: within 24 hous
after Contractor delivers such srmendment or supplement (o Subcoalractor,

b.  Work Orders. 1tis contemplated under this Agreement that Subcontractar may perform Wock
o multiple projects.at mubtiple locations. The description, completion date, speciul comlitions, and
cost of Work to be performed on & Project will be set forth in the written purghase order or svork ovder
(together, “Work Order) delivered by Conttastor 10 Subcobiractor relating 10 that Projeet. Such
Work Ordor(s) are iucorporated herein by refersnce as4f fully sel fordly, The Work described in Wor
Orders must be performed under the tering of this Agreement. :
slﬁl‘ﬂ' T
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¢, Term, This Agreement shall be for an initial term o fthree (3) years. Upon the expiration ofsuch
initial term oray renerval lerm, s Agreemont shatl automatically renew for subsequent one {1) yeur
periads unless either party gives written-notice {o the other party that il is electing to terminate this
Agreement at the end of the then cysrent ierm. Suchwriiten notice ofintent fo terminate must be given ul
Jeast sixty (60), but not nore than ong fundred tweuty (120), days priot to thie end of the b coyan
temn. The provisions of §estions 3, 4, and § shall survive terniination of this Agreeruent, 1F Contracior
tenminates this Agreement, Cortenetor will pay 1o Subsontraelor sums due for the W ork performes! to
the date of ternrngtion, as provided in Scetion B

4. Notice. Any notice or communication hercunder or livany agreement entered 1nto in connection
with the transactions conteinplited hereby must be in writing and given by depositing the sang in the

United Statez mail, addiessed 1o the party 10 be notifisd, postage prepaid, and registered or cedified
wilhs retupn reeeipt requesied, ar by deliveiing the sae in person or.by facsimile fransmission. Such
iotice shall be deemed received ori the date on which it is band-delivered or received by facuimile
{ransmission or onthe Uiivd business day following the date on which.it is sp.mhailed, For parposes of
notice, the addresses of thi parties shall beas set forth on the front page of this Agreement, Any party iy
chiange its address for notice by wiilténiotice given tothe other parties in-accordance with this Sectn

SECTION 2. Materials and Workmanship:
Subconteactor agrees lo commencs Work on Projects wpon request by Contragtor. Subtontmctor agrees Lo
provide afl labot, services, equipment, sl {ools fieceisaty to complete the Work.

s, Scupe of Worky Knewledge of Site; Plans aind Speaifications. Subgontactor shall tahe all
action necessaty to familingize fiselF and its employees, agenis, and subconiractors with the scope and
requizements of the Work, the exisiing site conditions, and auy work to be perfornied by others that
may affect the performance of the Work, Stbeonfractorshall confirm that the Contract Docurnients w:
correct and immediately notify Contragtor of any errofs andfor omissions.

b.  Change Orders, Conlactor may make iy changes 10 the nature or scupe of the Work:
provided, however, that any chapges resulting ina change in price must be agreed fo in wrling hy

Subeonleactor and Conlractor prior o the Work being petformed. Subconracior shall be notifted of
" ghanges by writien chiuge order. Subcontracior shill nol perform smy extra work without writton
authorization by Conleactor. '

¢ - Protection of Werk, Subconiracior slnH bear all risk of loss or dawage to the Work resullug
fron any cause whalsoever until Subeontractor hias compleled ils Work on the Project and such work
has been aceepled by Contractor aud Owner. Subconteacior shall at alt1imes; and o its expense, pretect
all of its labor, materials (regardless of who supplied such materiols), supplies, Tonks, und equipaient
(and those of its employees, agents, and subconitactors) againgt any daage, injury, des truction, thell,
ot loss, Subcontractor shall, at its expense, prompdy repair or replace damage to the Werk or danwage o
any other components of the Prejest resulling Tromt the uetivities of Subcontractor or ils amployees,
agents, oy subcontractors.

i Sulety aiud Bayironmenial

(1) Compliance with Laws. Subcontacior will carefully chiéek the drwwings, plaus.
specifications for confonnity with all local, stte, end Federal laws, codes, rules, aud regulativns
bearing on the Work (the “Law™) bufore commensing the Work, Unless Condractor or Owier
otherwise ugrses i wriling, befors sonmencement of the Work Subcontractor will obtiin at its sole

2

=
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cost and expense all permits necessary for the Work. Subcontractor will comply with produe
manufacturet’s specifications and will give ol nolices and comply with all Law bearing on the Work,
including by way of emuverations and-not Hmitation, safely, health, and environmental rules aud
regulations established by or pursuant ly Federal, stale; .and local safety and environmental lvws.
Subcontractor at all titnes will furnish (o its agents and employees a safe place of employment It
Subcontractor observes any violation of Law, it will immediatety report such violation lo Contractor in
writing, Subiconiracter will be responsible for any fines, chargas, inkind teaining ov supplies, or
penalties related to the Work, iricluding, without limitation, fines, churges, and/or venalties related 1o
the operation of ciquipnient, the Subconiractor’s parformance of the Work; the handling of natevials. or
any other function thal is-iti viotation of the Law. . All workmanslip and materials will conform to Law
and, if (he Subcontractor performs of permits the perfonnance of any Work not in complianee with
Law, itwill immedintely ¢ause such Work (o be redone and bear all costs in connection therewith. The
Work, as perforied, will meet with the-approvel of, and pass any Inspection of, any govermmental
autherity having jurisdiction thereoll I the Work 4§ being consttucted under specilications of the
Federal Housing Administration or the Velerans Administration, the Work will meeL the requivérments
of these governmontal agencics. No Wark will be desmed complete until final inspection is made and
appraval s reselved from every. gavernmental suthority whose approval is requived.

(2) 'The Oceupntional Safety and Health Adwinis(vation (“OSHA”) aud: the Enviropuental
Protection Agency. (“EPA”). Regulafiony have besn promulgated by OSHA nud EPA
("Regulations™) thatrequireall contractors and subcontractors to exchange Material Bafety Data Sheets
(MSDS™ and shere information about precautionary measures necessaty to protect all workers on o
building praject. ’ :

Subcontractor agrees as follows:

(A)  Subcantragtor will ﬁ;lly comply with. the Regulations and will cooperate with
‘Contractor and/or Owner and all subeontractors of Owner in order (0 rssure compliance
with the Regulatioir,

08)  Subcoviractor hereby actepts (il responsibility and !iﬂhilfﬁlyfm' ihe training vl ils
employees s to all precautionary measures necessary to protect such employees during
both retdine and emergency situations on the Project,

() TO THE PULLEST EXTENT PERMIITED BY LAW,
SUBCONTRACTOR WILL INDEMNIFY, DEFEND, AND HOLD
HARMUESS THE CONTRACTOR, THE OWNEIR, AND ALL OF THEIR
OFFICERS, DIRECTORS; AGENTS, AND TMPLOYEES FROM ALL
CLAIMS, DAMAGES, LIABILITIES, AND CAUSES OF ACTION THAT
ARISE FROM THE FAILURE OF SUBCONTRACTOR TO COMPLY
WITH THE REGULATIONS.

(D) Subeonkeaclor- will assist Contractor in complying with the Regulations.

(5 Subcontractor will not e any chemicals in its performance of the Workt Tor
Confractor or incorporate-any chewicals into materials o produets supplied 10 Conlractor
of Ip the Project unless Subcontractor has given Contractor prior writlen nalice <f the
¢xislence and the possible. exposure-to such chiemical, has delivered an MSIIS G
Contractor, aid has recxived s written consent of Contractor ta wse such ehemicals.

3
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(3) Subcontractor’s Safety Program. Subeoutractor’s safety program nmst specifically
address, among other saloty issnes, seaffolding, fall hazsrdy, trenching, and shonng, a3 iy be
applicable, For “huvd hus™ jobs, approved safoly tielmets and hard soled shoes mitst be svorn af the-
Project at nll times, Safety glasses must be woyi wheq power €giipient is ysed; Subcontractor shall
etect and waintain all regsonble safeguards for-safety and protectlon, including, but et limited to,
necessary signage, profestive barers, und other wamings against hazards. Subcontrattor shall furnssh
all flagmen, barricades, and other iters required for public safety and yight-ofsway muinlenanes
required by tie installation of the Work. Safety vesis shall be worn in the public right-nf-way,

(d) Defindt. IF Subconlractor fails to immediately -comply with safety and eavironmental
requirements afler verbal or wiitlen nofiee from Conlretor, Contractor may cortect ihe violation and
deduct the cost From any Partial Payment ox fina) payment in addition Lo all other remiedies available o
Contractor; invluding, without limitation, consequential damages. Subcontraciorshall pay any fines
assessed lo Owner or Contractor dug o the acts, omissions, or- negligence of Subconteactor.  {f
sonsteuction at the Project in whole or i prrt is deluyed or halled by any governsental suthorily 45-s
resuli of Subcontractor’s Work, Subcontractor shall pay to Contractor ag liquidated damages, and nol 15
o penalty, the amount-5f 8200 per hour. foi 2 minimum ten {10) hour day-unLil consiyuction st the
Project can be safely resumed;

SECTION 3. Warranty. . ‘
I addition to any vthet ‘waranty or guaraniee. expresgly mmde by Subcontractor-or implied by Law,
Subcontractor unconditionally warrants and guarantees the Work will conform to apy speci lcations provicdeds
by Conteactor anth comply with all Law-and Subcontraclor guarantees the Worlc agains! defects in design,
workmnoship, and materdals fdx_' the benefitof Contractor wnd ils successors and assigns, Owner, s well s the
ultimate owner of any strviciuge into which the Work is incorporated, This guarantee will commenee tpoy thhes
Subcontractoi’s completion of the Work and will continue Tor a minimum of (8) three {31 vears for alt Work
except, (b) ten (10) yenrs for all Work consisting of any structural-applications of any honte, building, of other
structute, Notwithslanding the foregoing, this warranty will continne otil such tinse as sl express amd
implied wacranties gtanted or Jeenied granted by Cont ractocand all otherobligations of Conlractor ralited fo
1he Work are teyminated o expired o8 a matter of Law. {f demand is-mnde upon Subvontractor Lo perform
under fhis warranty, Subcontracior at iis sole cost and expense will expeditionsly repair or replace. ul
Conttaclor's sole option, any de fective or nonconforming Work and indemnify Conteaclor and any other party
for aniy costs incurred by any pasty relating to snch demand. This warranty shall extend to sl consequential
dansinges resulting from sush faolls and/or defecis of design, material, and workmanship deseribed in ths
Seclion, including, without limitatlon; ptoierly damape (o the homes or propeities into whichthe Wels is
incorporated, property damage to the personal property of the 1iltimate owsters of sucl honies or struelures,
and personal injury damiges 10 persons residiing at or visiting the propertiss into which the Work
incorporated. I Subcontractor fails {o perform under this warranty, the party entithzd 1o perfoemasie or
Contretor will have the right (o hire vther persons to correcl or replace Lhe defective Work aned hokd
Subeontractor liable for the costs thercof including costs, disbursements, and allomeys' fees incurved in (b
enforcement of(his provision. This warranty is indepeandesnt from all other obligations of Subtentractor wider
this Agrectnent, including, without linxtation, all indembification provisions, and will spply whether of nel
required by any olher provision of this Agreemeiit. Owner and any ultiniate owner of any styuchue Joto
which the Work is incorporated shall be intended non-ineidenta] (hied party heneheiaries of this Agreoment
and shal} have the power to enfurce this Agreement, Subzontractor will mointain 2 published phone mumber
or angwering service duing noral working hours,

e R
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SECTION 4. Insurauce,

At all times while perforting the Work, snd continwing thereafter until the expiration of the applicable statiwie
of limilations for any claims, Subcontractor will maintain for the benelit of itesif and Conlructor (and Qwner,
when requested), the following minfmum insuraies coverage: '

8. Workers’ Compensation Insuxance - stabtory limifis in tie state where cach Projectis fonabid,

b, Kmployer’s Liability lusurines 51 ,000,000 or such other highet limils imposed in accordaties
with the requireinent, if any, of the laws of e states where Subcontractor is engaged in tusiness.

¢ Comierela) General Lin’bﬂily < $1,000,000 per occurrence, 51,009.000 products-somplercd
opetations aggregale, $1.000,000 gerieryl aggregale, and broad forin sondrastual liability covemge lo
cover the indemnity obligntions undertaken herzin. -

d.  Business Aufo Linbility, inchuding hired and non-owned aufo coverage - $500,000 corubinesd
single lmk, , ' ' :

Insurance policies shall (a) be issued by contpanies witha “Best’s Rating A" and a “Finane il Size Category
of VUI", (b} be on an “ocomrences™ form, and (e Yist Contractor and if. requested;, Ovensr, us additional
insureds per Form CG 20 10 edition 1 /85 of ite equivalent on the Genetal Y.iability apd Autemobile Liatdliy
Poligies. ‘For purposes. of this additional insured requirement, the. teymy 'gquivalent” weans coverxge for
liability arising out of Subcantraclor's Work performed for Contractor and ‘includes tath ongoiny md
products-completed operatiolis coverage. The Worksis” Gompensation Pelicy shall inclnde an Alternate
Employer's Endorsement nawting the Contractor, 1f Subcontenctor wlilizes any Jeased employees; Contractor
must also be isied on an Alternate Employer's Endorseineit on the Waorkess" Compensation Policy covering
(e leased employees,

Subcontractor will provide 10 Contractor cextificates of insnrance or other satisfuctory ewidence of compliance
willt the provisions of this Section promptly after the date of this Agreement and thirty (30) days beforz the
expiration date of ench policy ot at any (ime upon reqnest of Contractor. A copy of (e actunl additionul
insured endorsement and Ajtemnate Bruployer's Hndorsement must be supplied with the cerlificaic of
insurance. 1fsuch evidenge js not fumished, Contractor will have the fmmecdiate right, bul mat the obligation,
w-proenre al Subcontracior's expenss (which Contrackormay affeel such costs agains any Partial Paymerd o
final payment), the required insiance on behalf of $ubcontractor. The reference to “endeavor to” and b
Failure to mail such notice will impose 1o ubligation ur liability ofuny Kind upon the cormpany, ils ageais or
representatives™ in the cancalimtion notification portion of the certificats and/or endorseinent to the policy
must be deleted, “To the fallest oxtent permitied by faw, any provision on the face of auy certificate of
insurance provided by Sibcontracior hal atates anything to the éffect that the cenificate of nsuranee does dot
confer rights to insurance upen Contractor is heréby deemed deleted from such certificate of insurance. The
insuraice provided herein by Subcontractor shall be primary and non-vontribulory ko any other insurencs
availuble to the additional insureds. Walvors of subtogation shall be provided it favor of Contractor aud
Ownet on all inswnnce policies cartied by Subsontractor. Subcontraetor hereby refeases Contractor
Owner from. all claims and cavsss of action resulting fiom or related to any loss covered or that should Tuve
been covered by insuranve required o be imaintained by Subcantractor fnelnding the deductible and sy
uninsured portion. Additionaily, Subeonteactor shall comply withany additional insuraee requirements set
torth in any other Conteact Doctinients.

Cuinvischs
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SECTION 5. INDEMNITY,

TO THE FULLEST EXTENT PERMITTED BY LAW, THE SUBCONTRACTOR SHALL
INDEMNIFY, DEFEND, AND HOLD HARMLESS TEHE CONTRACTOR, THE OWNER,
AND ALL OF THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM
AND AGAINST ANY AND ALL CLAIMS, SULTS, LOBSES, CAUSES OF ACTION,
DAMAGES, LIABILITIES, FINES, PENALTIES, AND EXPENSES OF ANY KIND
WHATSOEVER, INCLUDING, BUT NOT LIMITED TQ, ARBITRATION OR COURT
COSTS AND ATTORNEY'S FEES (SUCH LEGAL EXTENSES TO INCLUDE COSTS
INCURRED IN ESTABLISHING THE INDEMNIFICATION AND OTHER RIGHTS
AGREED TO IN THIS PARAGRAPH) ARISING OUT OF OR RESULTING FROM
BODILY INJURY OR DEATH OF ANY PERSON, OR PROPERTY DAMAGE,

INCLUDING LOSS OF USE OF PROPERTY, ARISING OR ALLEGED TO ARISE GUT

OF OR IN ANY WAY RELATEDTQ THIS AGREEMENT ORTHE SUBCONTRACTOR'S
PERFORMANCE OF THE WORK OR OTHER ACTIVITIES OF THE
SUBCONTRACTOR, BUT ONLY TO THE EXTENT CAUSED IN WHOLE OR IN PART
BY ANY NEGLIGENT ACT OR OMISSION OF THE SUBCONTRACTOR OR ANYONE
DIRECTLY OX INDIRECTLY EMPLOYED BY THE SUBCONTRACTOR OR ANYONE
FOR WHOSE ACTS THE SUBCONTRACTORMAY BE LIABLE, THE CONTRACTOR'S

INSURANCE REQUIRENMENTS WHICH SUBCONTRACTOR. 1S SUBJECT TO UNDER

THIS AGREEMENT ARE SEPARATE AND DISTINCT FROM I HEREQUIREMENT OF
INDEMNIFICATION HEREUNDER.

NOTWITHSTANDING TUE FOREGOING, TO THE FULLEST EXTENT PERMITTED BX
LAW, THE SUBCONTRACTOR SHALL INDEMNIFY, DEFEND, AND HOLD
BARMLESS, THE CONTRACTOR, THE OWNER, AND. ALL OF THEIR OFFICERS.
DIRECTORS, AGENTS, AND EMPLOYEES (THE “INDEMNITEES™, FROM AND
AGAINS'S ANY AND ALL CLAIMS, DAMAGES, LOSSES, AND EXPENSES, INCLUDING.
BUT NOT LIMITED TO, ATTORNEY’S FEES (SUCH LEGAL EXPENSES TOINCLUDE
COSTS INCURRED IN ESTABLISHING THE INDEMNIFICATION AND OTHER
RIGHTS AGREED TO 1¥ THIS PARAGRAPH) ARISING OUT OF OR RESULTING
FROM BODILY INJURY TO, OR SICKNESS, PISEASE, OR DEATH QF, THE
SUBCONTRACTOR, ANY A;GEN’.I‘, EMPLOYEE, ‘()R__REI'RESEN'JTA'J‘WE OrF THE
SUBCONTRACTOR, OR ANY OF ITS SUBCONTRACTORS, REGARDLESS OF
WHETHER SUCH CLAIM, DAMAGE, LOSS, OR EXPENSE I8 CAUSED, OR i3
ALLEGED TO BE CAUSED, IN WHOLE OR IN PART, BY THE NEGLIGENCE OF ANY

OFTHI. INDEMN)TEES, IT BEING THEEXPRESSED INTENT OF THE CONTRACTOR
AND THE SUBCONTRACTOR THAT IN SUCH EVENT THE SUBCONTRACTORJS 1O
INDEDjIN]FY, DEFEND, AND HOLD HABRMLESS THE INDEMNITEES FROM THE
CONSEQUENCES OF THIEIR OWN NEGLIGENCE, WHETHER IT 15 OR I8 ALLEGED
TO BE THE SOLE OR CONCURRENT CAUSE OF THE BODILY INJURY, SICKNLSS,
DISEASE, OR DEATH OF THE SUBCONTRACTOR, SUBCONTRACTOR'S AGENT,
EMPLOYER, OR REPRESONTATIVE, OR THE AGENT, EMPLOYEE, O
REPRESENTATIVE OF ANY OF I'TS SUBCONTRACTORS. THE INDEMNIFICATION
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OBLIGATIONS UNDER THIS PARAGRAPH SHALL NOT BE LIMITED BY ANY
LIMITATION ON THE AMOUNT OR TYFE OF DAMAGES, COMPENSATION, OR
BENEFITS PAYABLE BY OR FOR SUBCONTRACTOR UNDER WORKERS
COMPENSATION -ACTS, DISABILITY BENEFIT ACTS, OR OTHER EMPLOYLE
BENEETT ACTS, THE SUBCONTRACTOR SHALL PROCURE LIABILITY INSURANCE
COVERING ITS OBLIGATIONS UNDER THIS SECTION §.

THE DUTY TO DEFEND UNDER THIS SECTION S ISINDEFENDENT AND SEPARSTL
FROM THE DUTY TO INDEMNIFY, AND THE DUTY TO DEREND EXISTS
REGARDLESS OF ANY ULTIMATE LIABILITY OR NEGLIGENCE OF THE

CONTRACTOR, THE OWNER, OR ANY OF THELR ORFICERS, DIRECTORS, AGENT8,

AND EMPLOYEES. THE DUTY TO DEFEND ARISES IMMEDIATELY UPON

PRESENTATION OF A LAIM BY ANY PARTY INDEMNIFIED HEREUNDER AND
WRITTEN NOTICE OF SUCH CLAIM BEING PROVIDED TO SUBCONTRACTOR.
SUBCONTRACTOR'S OBLIGATION TO INDEMNIFY, DECEND, AND HOLR
HARMLESS UNDER THIS SECIION 5 WILL SURVIVE THE EXPIRATION OR
FARLIER TERMINATION OF THIS AGREEMENT UNTIL IT 18 TINALLY
DETERMINED BY & COURT OF COMPETENT JURISDICTION OR ARBITRATION
PANEL THAT A CLAIM AGAINST THE CONTRACTOR, THIL OWNER, AND ANY OF
THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FOR THE MATTER
INDEMMNIFIED HEREUNDER IS FULLY AND FINALLY BARRED BY THE
APPLICABLE STATUTE OF LIMITATIONS,

'CHE DEFENSE AND INDEMNIFICATION OBLIGATIONS UNRER THIS AGREEMENY
ARE NOT INTENDED TQ-AND SHALL NOT REQUIRE THE SUBCONTRACTOR OR
OTHERS TO INDEMNIFY OR HOLD HARMLESS A REGISTERED ARCHITECT,
LICENSED ENGINEER, OR AN AGENT, SERVANT, OR EMPLOYEE OF A
REGISTERED ARCHITECT OR. LICENSED ENGINEER FROM LIABILITY FOR
DAMAGE THAT I8 (1) CAUSED BY OR RESULTS FROM: (1) DEFECTS IN PLANS,
DESIGNS, OR SPECIFICATIONS PREPARED, APPROVED, OR USED BY THE
ARCHITECT OR ENGINEER; OR (2) THE NEGLIGENCE OF THE ARCHITECT R
ENGINEER I THE RENDITION OR CONDUCT OF PROFESSIONAL DUTIES CALLED
FOR OR ARISING OUT OF THE CONSIRUCTION CORTRACT AND THE PLANS,
DESIGNS, OR SPECIFICATIONS THAT ARE A PART OF THE CONSTRUCTION
CONTRACT; AND (b) ARISES FROM PERSONAL INJURY OR DEATH, PROPERTY
INJURY, OR ANY OTHER EXPENSE THAT ARISES FROM PERSONAL INJURY,
DEATH OR PROPERTY INJURY.

SECTION 6. Independent Subtontractor Status and Warranty (o be Lawfully Entitled to
Work in the United States of Ameriea.

Subcontiactor agrecs that it aud its employees, agents, and subicontractors (and their empluyees, ugents, and
subeontractors) will perform te Work ws independent eontractors, and nof a5 employees or agenls of
Contractor. Coniraclor has o aithiority. to direct, superyise, or control the means, hanngr, of method ol
construction of the Werk. Further, Subtontraclor wanants and-ngrees it will independently verify that it and

¥
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its employees, agents, nd subcontructors (and their employees, agents, and subcontractors) shall be lawfully
entitletf to work under the laws of the United Stales of Amerles,

SECTION 7. Default snd Daniages.

L1

Subcontractor’s Default. The following acts on the part of Sitbsantractor will, at Contracto’s

aption, result in.the immediate termination of this Agreemeént aud ofl Work Orders, and dismisual ol
Subcontractor fram each sueg.

bb.

(1) Any delays ofthe Work caused by Subeontractor's fuilire or refugal to supply enough skilled
labor or materials (c.meet Contractor's schedule,

{2) Subcontraetor's fajlure to promptly pay any labor, saterdal supplists, or fien clainsinis wil
respect to any Woek,

@) Adjudication uf Snbeontractot to be bunkrapt or insolvent either by Contractor or sty count
or governmental entity.

) 1t Subsontimctor or any of lts employees, subcentractors, or agenls {or empluyess,
subcontractors, or agents of any subconiruclor retained by Subcontracor to perfonn Worl)
consuine, use, or ate wnder tie nflience of wleoliol or fllegnl drugs while on the site.
(Subrontractor agiees 10 strictly enforce rules to thiis effect and to mformalt eployees, agents,
and subcontractors that such iles will bo strietly enforesd.) -

(5) Pathmre of Subcontracior or ils agents, subtantractors, or cuaployces Lo (a) uperale motoried
vehicles or equiptent it a safe and orderly menner, (b)comply with saft Jabor mad meteriel
instaliation practices designated by Contractar or Owner or otherwise ageepted by the indusiry,
or () leave the Projectsite in u safe conditivs(as determined by Contractorin its gole diseretion)
during or afler construction, '

(@ Subcontractor’s failure to' comply With the provisions of this Agresment ragandimg
assigtunient or subroniracling. '

(7 Any other violstions of the Conrael- Documents including, witlul lisitation. this
Agresment,

Damages.

(1) Mo Damnges for Delay. Notwithstanding suything to lhe contrary i this Agreement and 1o
the fulles extent permitied By law, Contractor will notbe-tiable fox any toss, claiin, cost, liability,
or damage incarred by Stibcantxactor, whather direct or indirect or whether related to-effonte by
Conlractor to accelerato the Work,.on account.of ny delay, disruption, hindeange, or any ofher
jmpediment whaisosver, no matter by what, or by whom caused: Rather, the Cost of Work
(defined in Section 8} is understood and ugreed to include and cover all expenses and vosts due
to delays, disruptions, hindrances, or any other impeditmeits regardless of Iheir cansa.
Subcoptractor agrees not to neake, und hereby waives, any such elaim for darnages.

@) Subcontracior’s Linbifity to Contractor upen Termination. 1 this Agrsennt i
tenminated at Conuraclor’s;option as provided in this Seetion 7, Subcontracior will be liable w
Contractor for all vosts and danages incutred by Contractor due to.Subcontractors failure w
perfor under this Agreement of other Contract Docwments (including, witheut limitation, the

’ 25
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amount by which the vost to complete the Project exceeds the cost ol the Work), Subconiraciars
failure to keap up (hie progress of the Worl: us required, o Subeomeacior's filure (o execute thy
Work as directed by Conttactor. In dddition to all ‘costs and damages incurred by Contractor,
Subcontracior shiall be dlable to Conteactor for an adiditional smeuniit oqual to 25% of all costs nod
danrages for Conhactors additional overhead and related costs.

e Reimbursement for Fines. Subcontractor shall propily refuburse to Contractor and shald
indemnify, defend, and hold harmless Conwactor’ regarding any fines or penallies ineuried by
Clontractor or Oswrter us a result of the actions or inaction of Subcontracior or its employees, agents, or
subeontractors, relating (o performance of Work or atherwise, including, without limitation, e
fallure to abide by the requicements of Section 2(d).

SECTION 8. Paymient to Subeontractor.

a Payment by Owner bs Condition Precedent, Subcontractor agress and acknowledges thi
Contractor shall seek pryment from Owner for the price ol the: Work ("Cost of Worl”) performed
pursuant to Work Orders.and that Contractor hias no duty ot obligation to pay Subcontrastor for any
Work until Contractor liys lreen paid by Owner, Therefore, all obligations of Conractor 1o make Fartial
Payments and final payinenl are subject (0. the expross conditions prevedent (vl Owngr accopLs
Subcontractor’s Wark and Centractor feceives puyments from Owner for all payments fo
Subconteactor, 1 is expressly agreed that any busis. for non-payment by Owuer, welading, withoy,
limitation, (he bankrupicy or insalvency of Qwner, will not excuse Lhis copdition precedent atuf
Subeontraclor expressly assumes the risk of delayed payment or non-paytuent by Owner.

b,  Partinl Payments. Partial payments (“Faxlial Payments") for portions of (e Work that have
beens corpleted will be made by Coirtrastor to-Subgonlractor as the Work progresses, bul not oea
often {han in secordance with Coilractor's régular payment procedures. As a condition precedent i
Partial Peyments, Subcontraclor ritwsl subinit willien applications thit provide a desctiption of thy
portion of the Work that has been completed during the payineni period (insluding, withoud limitetion,
wmaterials and supplies bsed thierein if provided by Subcantracior), ail estiniate of the percentags of
completion of the Wk, o copy of ench chiange vrdéy for the prymsnt peiiod, safaty meeling sheets for
the perfd of time since the last submission for payment, sheets indicating the munber of hours worked
by any employees of Subcontiactor or any ol'its subeonlractors (“Employee Tiine Sheets") for the
periad offime since the Inst submigsion for payiient, evidence of payment, watvers (including, witliut
Tiinitation, ticn waivers), ad supplicr affidavits in formsatisfactory to Owner and Contractor, Tor iiself,
ts subcontraclors and mateclal supplices, audall otfierinformation Contractor isrequired lo provide
Onwiter as a condition to Contractors right te receive payment, Cantrictor reserves the right to modity
such estlmmnles in jts sole snd exclusive discretion and such modifications will bind Subcoplractor for
the putpose of Parttal Fayments, Partial Payments will be iade (o Subconlractor on or about the
thirtieth duy following spproval of the application. For jiyment by Cometactor and receipt oL payment by
Contraclor from Ownor. ‘

£€8.£001d09102#3SVI - SYI1d NOWIWOD - NOLSITHVHO - Nd €79 €2 100 0202 - 3714 ATIVOINOYLO3H

¢ Retwinage. Conusctor will retain ot least-len pescent (10%) of each Fartial Payment (e
“Retaluage Amoun(”) or say grenler amopnl Contractor chooses to retain o ils sole discretion.
Conlraclor may, i its sole discretion; waive ils right fo retain any Retainage Amonat from any Purthal
Payinents or final payisent. ) ‘
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d.  Grounds far Withholding Paymients, Contractor may withhold any Partial Payments or the
finsl payment in whole or in part upon the oceurrence of uny breach of this Agvestant by
Subcontraclor until a cure satistaciory to Contractor bias been corapleted.

0 Work Covered by Partial Payiments, Allthe completed Work covered y Parlial Paymeis ot
final payment made to Subcontractor will thereupon beconie the sale properly of Contractor, but ths
provision will not be sonstrued asaelieving Subvontiactor from the sole sesponsibility for all Woik
upon which Purtial Payments bave been made. for ihe restoration of any damaged Wouk, for the
coirection of defestive Work, or asa waiver.oF Contractor's tight to requive Rubfillment of all vl the
lerms of this Agreement. Payinent to Subcontraztor is specifically agrusd not to imply aceeptanes by
Contractor or Owner of any portion of the Work that fails lo comply with-the Contiact Documens.

. Tinai Payment. Final puyment constitutes the entire unpaid balance of the Cost of Worktninns
any amounts retained. Final payiment will be made by Contractor to Subcontractor upon salisfactivn of
the following conditions! ’ '

(1) The Work is fully performed iu accordénce with the requirements of the Contioct
Docusments, and Subconlractar ts not In defuul under this Agreesnent or the Comract Documeus:

{2) Subcontrucior hias submitted satisfaclory evidence of payments t; walvers by, and relewses
from al clainis by, Subcontractor and any persons, finns, or corporations having pevfurmed
wark, tabor, of services or fumished materials; equipment, lools, or supplies to Subcantractor for
the Worl¢ (including, without linitation, lien-waivers) if requesied by Canwuctor;

(3y  Subcontractor b delivered 16 Conlinotor all as-built drawings, cetlifications, maintenanee
manvals, operating instriclions, wrilten guaranlies, warranties, and bonds;

(4} Subcontractor has pravided safety meeting shieets and Employes Tiroe Sheets for the
period of timoe since the last submission fur payinent;

(5).  Owner, any general contractor, any lomder, any architsct, and Contracior bave avcepted the
Work; and

(6) Conlractor has received payment fiom Owner.

g Releaso of Retainuge. Contrictor will releage aty Retainage Amount thirty (30 dsys alter all
conditions procedent to Subcontiuctor's receipt of the final payment are met.

L Subeontractor's Agreement (o Pay. Subgontractor will-prompily pay when due all cluryes
owed by it for labor, services; materils, cquipment, tools, and) supplies furnished wder this Agreaient
and will keep the Work and the Project fiee from any mechanics’ and materialmen’s lisns.
Subcontrctor shull not acguire any materials, supplies, or equipment subject to any security interest or
conditional snle ur other agresment where any interest is roinined by or granted to - seller, supplive, sir
fender. 11’ Coptractor reasonably believes that Subcontrotor hus fuiled lo pay when due all chiwyes
owed by Subconteactor for its labor, services, materials, equipment, tools, and supplies, Contracior iy
issue joint checks made payable 1o Subcontfactor ard other parties owed by Subcontractor or directy 1o
those parties owed by Subcontractorin Contractor’s sole discretion, Contrictor shall be entitled by und
Subgontrackor shall provide acceptable security. insuring against claims by Subcomractor’s creditors.

i:&»:\‘:l Tt
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I INDEMNIFICATION FOR LIENS, TO THE FULLEST EXTENT
PERMITTED BY LAY, SUBCONTRACTOR HEREBY AGREES TO INDEMNITY,
“DEFEND, AND HOLD HARMLESS THI CONTRACTOR, THE OWNER, AND ALL
OF THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM AND
AGAINST ANY MECHANICS” AND MATERIALMEN'S LIENS UPON THE
PROJECYE, ATTORNEYS FEES AND EXPENSES, AMOUNTS pAID IN

SETTLEMENT, AND AMOUNTS PAID TO DISCHARGE JUDGMENTS ARISING
OUT.OF THI SERVCES, LABOR, EQUIPMENT, OR MATERISLS FURNISHED IY
SUBCONTRACTOR, OR IS EMPLOYEES, SUPPLIERS, OR SUBCONTRACTORS.
IF SUBCONTRACTOR FAILS TO DO 50, CONTRACTOR MAY DEDUCT FROM
SUMS THEN OR THEREAFTER DUE TO SUBCONTRACTORSUCH AMOUNTS AS
CONTRACTOR DEEMS APPROPRIATE IN JTS SOLE DISCRETION TO

INDEMNIFY THE CONTRACTOR, THE OWNER, AND ALL OF THEIR ORFICERE,
DIRECTORS, AGENTS, AND EMPLOYEES FROM SUCH LIENS, CLAIMS, AND
ENCUMBRANCES, CONTRACTORMAY, INITS 30LE PISCRETION, CURE ANY
LIENS DIt SATISEY- ANY DEMANDS, AND RECOVER, IT5 COSTS RELATED
DIRECTLY OR INDIRECTLY THERETO FROM. SUBCONTRACTOL.
SUBCONTRACTOR HEREBY WAIVES, RELEASLES, AND FOREVER
DISCHARGES THE CONTRACTOR, THE OWNER, AND ALL OF THRIR
OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM ALL. COSTS.
EXPENSES, CLAIMS, DEMANDS, DAMAGES, LOSSES, CAUSES OF ACTION, OR
LIABILITIES THAT SUBCONTRACTOR MAY HAVE AGAINST THE
CONTRACTOR, THE OWNER, AND ALL OF THEIR OUFICERS, DIRECTORS,
AGENTS, AND EMPLOYEES THAT ARISE DIRECTLY OR INDIRECTLY FROM
CURING ANY SUCH LIENS, CLAIMS, ENCUMBRANCES, OR DEMANDS.

SECTION 9. Miscellaneons.

2 Assignmentand Successory. ‘Subeontractor nyuy not assign ot subcontract imy portion of e
Work or its-ofher obligailons or gights herewnder without the priog. writtei consent of Conteactor. H
Subeontactor assigns or subcontracts any portion of the Work (with the prier vaitlen consent vf
Contenctor), Subconiractorwill requive each such assignes or. sub-tiersubcontracior (o comply with the
Conitact Documents, including, without limitation, the pertinent provigions of this Agresment
(including, without limitation, $getlon 5) by written agreement, a copy of which must be providad 1o
Contracior, Subconteactor hereby unconditionaliy-gnarantees.the comphiance of cach such sssignee or
sub-tier subconiractor with this Agreetient, Bubjest fo:the preceding provisions. ol this Seetion, this
Agreement will be binding on and will Inure to tlia benefit of the parties and their respective tuirs,
- adminisirators, £xeculors, Successors, a;}d-pcnﬁ{lted assipgns,

b.  Acts of Affitiates. For ihe putpose of tis Agreement, any action of any agent, empluyes,
subcontimetor, directof, officer, or invitee of Subsontractor or any of their apents, unployees,
subgomtmators, officers, or invitees sliall be demed an net of Sulicontractor. For the purposes hereol,
any.obligation or linbility imposed on Subeontimetor:with regard to ils employees ar agents shall also b
deamed an obligation o Uability of Subroniractor with regard 10 employses or pygets of jls
subcontractors. Subcortractors of Subconractor shall include any suppliers of Subconterelor-ather

{hay Conirasior:
ol é'.l!acui{i
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e.  Offser. Inaddition to any other vight provided hereunder, Contraclor shall be entitled lo offsel
any amount owed to it by Subcontractor herewndor pgainstapy Pavtial Paymentsor final payment inder
this Agreement or any-olher agreement,

14, Clennup. Subcunuactorwillatall times keep the Project safe and freg frony the accumalaticn ol
waste materinls or rubbish caused by its operations or related o the Work. Upan vomplésion of die
Work and each portion tivrsof, Subeontractor will remove all rubbish and waste produced by its
opevations ar Work hereunder fram the Project as well as i1l of its tools, equipment, machinervy, and
surplug materials no tonger needed and leave the Praject in a “broom clean” or equivalent condilion vnd
safe for Subconlractor's employees and subsequent contractors lo perform their work, unless otherwise
specified in writing. If Subcontractor fils (o clean up; Contragtor nay do so after wiillen notive
Subcontracior and the cost thersof will be charged to Subcontractor.

&, Blenwalver, Subcorll_mq(ot‘»heréby waives and relinquishes any right, whether granted by stale
or not, o file or elaimany fien for Work performed hereunder. '

. Other. This Agreument embodies the entire agreement betweeli the parties and supersedes al)
prior agresments and nderstandings, This Agreoment may be amended or supplemented only by an
instrument in-wriling exesuted by the party ageiust whom enforcement is sought. No delay or fai hwe
by Conlractor to exeteise any right o remedy hereunder, and no paritad or single exercise ofsuch right
or remedy, will constituls a waiver of that or any other right or rentedy. The duties and abligations
imposed by this Agreement and riglits and rénedies svailable hereunder shall be in addition 1o nd ot
a limitation of dutles, obtigations, rights, and remedies otherwise imposed or availoble by Law. The
prevailing party 1o any dispute shell have a fightlo colleet itsreasvinble attorney’s faes and exproses,
This Agreentent shall e governed by the Inws of the State of Tasas, without regard to the conflicts oF
law provisions tereof, The provisions ofthis Agreement shall be deemed independent and severnbie.
andtibe invalidity or partint invalidity of any provision or portion thereof shall siot uflect the validity or
enlorceabilily of any olhsr provision or portion thereof, It s the intent of the parties that any nvalid
provision hereof be reformed to the exient necessary 1o make il enforceable o the naximum exteat vl
the lnw.

EXBECUTED 0 be effective as-of thie date first above wrillen.

BUBCONTRAGTOR: BUILDERS FIRSTSOURCE —

S L L LOMTRACTIING ~ SoUTHeasT SoowrlL

: By / “{
Name: _[K _ 21! Nawgr __/  DenylWard - —--—
rive:_(dagoner, Tile: . Assodiate General Gounsel _

Lok (/] B—

Subrontractor Social Secarity No. or Federal LD,

No.. .

3)
Sufre ﬁ\lm
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Exhibit B RECEIVED

THE STATE OF SOUTH CAROLINA Oct 24 2022
South Carolina Court of Appeals
SC Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

2021-001050

The Retreat at Charleston National Country Club Home Owners Association, Inc.,
and The Retreat at Charleston National Country Club Horizontal Property
REGIME. e Plaintiffs,

Winston Carlyle Charleston National, LLC; Colin R. Campbell Construction, Inc.;
Colin Campbell, individually; Builders FirstSource-Southeast Group, LLC; Builders
FirstSource, Inc.; Americo Roofing Concepts, Inc.; DVS, Inc.; Advanced Building
Connection, LLC; Guy C. Lee Building Materials, LLC; WS Contractors, LLC; Dino
Schwartz, Individually; Charleston Exteriors, LLC; ECC Contracting, LLC; Hurley
Services, LLC; McDaniel Construction Co., LLC; AC Construction Corp.; AC
Construction, Inc.; L&G Construction Group, LLC; Liollio Architecture; JC
Contractors, LLC; Soto & Vasquez Construction, LLC; Costa De Oliveira
Construction, LLC; Solesmar Jesus De Oliveria; Wilson Lucas Sales d/b/a Miracle
Siding; Miracle Siding, LLC; Royal Homes of SC, Inc.; Collen Batissa; Christopher
Batissa; Norma Ferreira Bruno; Mendez Construction, LLC; Juan Garza Ramos,
individually; Juan Garza Ramos d/b/a Juan Constructors; Jessica Marroquin,
individually; Jessica Marroquin d/b/a Marroquin Construction; Carlos Marroquin,
individually; Carlos Marroquin Construction; Carlos and Jessica Marroquin d/b/a
Marroquin Construction; Feliciano Cruz Silva; Garcia Roofing, LLC; Givair De
Caris; and Mario Salgado..............coeeviiviiiinncrn Defendants,

Builders FirstSource-Southeast Group, LLC......... Third-Party Plaintiff, Appellant,
V.

Pohlman Quality Contractors; Pohiman Quality Exteriors; Palmetto Trim and

Renovation; Edward Bruce Witham; and East Coast

CaMPENEIY. . e Third-Party Defendants,

Of which Palmetto Trim and Renovation; Hurley Services, LLC; ECC Contracting,
LLC; East Coast Carpentry; AC Construction, Inc.; WS Contractors, LLC; Pohiman



Quality Exteriors, Inc.; and L&G Construction Group, LLC are
1101 T OO PP PRSPPPPPRT Respondents.
RECORD ON APPEAL
VOLUME I

Stephen P. Hughes

Bar No.: 002805

William H. Cox, Il

Bar No.: 101991

Howell, Gibson & Hughes, P.A.
Post Office Box 40

Beaufort, SC 29901-0040
(843) 522-2400
SPHughes@hghpa.com
WCox@hahpa.com

Attorneys for Appellant Builders
FirstSource — Southeast Group, LLC

Kevin W. Mims

Bar No.: 69418

W. Chase McNair

Bar No.: 100695

J. Barnwell Fishburne, Jr.

Bar No.: 102026

Luzuriaga Mims, LLP

50 Immigration Street, Suite 200
Charleston, SC 29403
kmims@Imlawllp.com

bfishburne@Iimiawllp.com

cmchair@lmlawlip.com

Attorneys for Respondent AC
Construction, Inc.

Payton D. Hoover

Bar No: 756967

Richardson Plowden & Robinson, PA
235 Magrath Darby Blvd, Suite 100
Mt. Pleasant, SC 29464

(843) 805-6550
phoover@richardsonplowden.com

Attorney for Respondent Palmetto
Trim and Renovations

James H. Elliott, Jr

Bar No.; 13620

F. Heyward Grimball

Bar No.: 101743

Richardson Plowden & Robinson, PA
235 Magrath Darby Bivd, Suite 100
Mt. Pleasant, SC 29464
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BUILDERS FIRSTSOURCE — SOUTHEAST Group, LL.C
MASTER SUBCONTRACTOR AGREEMENT

THIS MASTER SUBCONTRACTOR AGREEMENT (this “Agreemont”) is entered into

offective as of t‘_’«ﬂ i+ , 2042, between Bnilr}ergﬂrgtSoume-—SoﬁthepstGroup, LLC,

* aDelaware litmited liability compaiiy, addresé: 2001 Bryan Stree, Suite 1600, Dallas, Texas 75201,

telephone; o Taxe , Contaot: -
¢-mail: @bldr.com (“Contractor”), and JLW (C:;L Sﬁ‘_’ vieas, U'C' )
" addiéssi 200 Spav Rlabawy lane |, Lodsm , 56 23458 .

telephone: U3 ~UZ5> 51260,y ?’03 AN GEbF Contact: Giovanni N. Mendes ,
e-maile He \-&}4 Sevvice lL.LC&;Ym o[+ €0m(“Subcontractor”).

SECTION 1. Introduction.

8. Work, This Agreement contains the basic termg and condifions under which Subcontractor agrees
lo provide materials and/or to perform services (the “Wark") from time to time for Contractor on any
project (the “Profect"), TIME IS OF THE ESSENCE, It will apply to and govern all Work tequested
by Contrastor fiom Subcontractor at any time following the date of this Agreement, unless other terms
and conditians are spevifically agreed to in writing by Contrantor with respect fo particular items of
Work or unti] this Ageeement is terminated as lieteinafter pravided. In acoordance with the texng and,
.- conditions contained in this Agreément, Subcontractor will perform end finish in'a good hd
workmanlike manner, and will furnish all requived materials, labor, equipment, supplies and tools for,
the Work deseribed from time to time for Contraotor on any Prajeat, Projeats may ormay not be owned
ar controlled by Contractor’s customer (ihe “Owner"). The Work will be performed in accordanice with
plans, specifications, drawingsand schedyles for the Work, and any supplemiental terins and conditions

to this Agreement, all of which are, or will be, on file at the office of the Contractor (the "Contract

.. Docitments") and inoorporatad.into.the.Agreementbyseferonce-asiffully setforil: Coutraetor willl7avs
- the -vight-at-any-time o-supplement the“plas W peaiGalioNE foi id" Wark "with addiifonal or
replucement drawings and sohedules or other documents and upon so doing such drawings und
schedules will immediately become part of the Contact Dacuments, The Contvact Documents,
including any time schedules, may be amended and/or supplemented from ‘time.to time by giving
Subcontractor writlen nafice thereof, Subgontractor’s ouly 1etnedy in the event an emendment or
supgilement to the Conttactor Dacuments materially inoreages the cost or difficulty of performance by the
Subcontractor ig to terminate this Agreement by writlen notice to Coniractor within 24 hours after
Confractor delivers such amendment or supplement to Stbcontraotor,
b.  Work Orders, Itis contemplated ynderthis Agrepment that Subcontractor may perform Work on
mulliple projects al multiple locations. The desctiption, complation date, special conditions, snd-costof
- Worktd be performed on a Projeot will be set forth in the written purhase order or work order (together, . .
""Work Ordor") delivered by Ciitidolor ta Subcsiitiactor refating fo that Project, Such Work Order(s)

&léw%clor
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are incorporated herein by reference agif fully set forth. ‘The Work described in Work Orders must be
performed under the terms of this Agreement,

¢.  Term. This Agreementshall be foran initial term of three (3) yoars. Upon the expiration of such
initial ferm or anyrenewal term, this Agreement shall antomatically refiew for subséquient die (1) yoar
periods.unless either-party-gives- written-notice to-the other party thatil s electing to teninate this
Agreementat the end of the theii dunept taim, Such writtennotice of intent 1o terminate raust be glvenat
lenst sixty (60), but not more than ore huridred tweity'(120), days prior o the eid of the fhen current
1erm, The provisions of Sections 3, 4, and 5 shall survive termination of this Agreement. Jf Contractor
" teimiiales 1hi Agigoment, Contractor will pay io Subooniraator sums due for the Work performed to the
date of termination, as provided in Section 8,

d.  Notlee. Any itotice or communication hereunder orin any agrcement entered iiito in connection
with the transactions 09"‘W(.f?.'ﬂ?&ﬂ.!!?[@bxmbﬁ.he..".J! writing,and given by, depositing the sarme.io.the.
Uiiiéd Stales matl, addvessed o the party to benotified, postage prepaid, and registered or certified with
retum receipt requested, or by delivering.the.same in.person or by faceimile transtaission. Such notice
shall be deemed recsived an the date on which it is hand-delivered orreceived by facsimile fransmission
or on the third business day following the date on which it ig so mailed, For purposes of notlee, the
addresges of the parties shall be as set forth on the front page of this Agreement, Any parly may change its
address for nofice by written notice given to the other parties in accordance with this Section,

SECTION 2. Materials and Workmanship,
Suboontractor agrees 1o commence Work on Projects upon request by Contractor, Suboontraotor agtees to
provide all labor, services, equipment, and tools necessary to complete the Work,

a,  Scope of Work; Knowledge of Site; Plans and Specificatlons. Subcontractor shall take ali
actian necessary to familinrize itself and its employees, agents, and subcontractors with the scope and
requirements of the Work, the existing site conditions, and any work to be performed by others that may
affact-the perfarmange of the, Work. Snbeontractor shall .canfinm that thé Contract Documnents are
correctand immediately notify Contractor of any errors and/or omissions.

b.  Change Orders. Contractormaymake any chonges to the nature or scape of the Work; provided,
however, that uny changes resulting in a chenge in price must bo agreed toin wrifing by Subconiractor
and Coittrdotor prior to the Work being performed, Subcontiaotor shall be notified of changes by written
change order.  Subcontuuctor shall not perform any extra worls without, writien autherization.by.. 1
CgmfteRg LT T S T .
¢.  Protection of Work. Subcontractor shall bear all risk of Joss or damage to the Work resulting
from any cause whatsoever until Subcontractor has comploted ils Work on the Praject and such work his
besii actepted by Gonliaclor and Ownér. Subcontractor shall at all times, and at its expense, protect all
of ity Iabor, materials (regardless of who supplied such materialg), supplies, tools, and equipment (and
those ofits employees, agenls, and subcontractors) agalnst any damage, injury, destriction, theft, or loss,
Subcontractor shall, at ila expense, prompily repair or teplace damage to the Work or damage 1o any
other components of flie Project resulting from the activities of Subsaniractor or itsemployees, agenis,
or subconfraciors.

d.  Safety and Environmental,

Subeanuagior
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(1) Compliance with Laws, Subconiractor will carafully check the drawings, plans, and
specifications for conformity with all locel, state, and Fedetal laws, codes, rules, and Tegulntions bearing
on the Work (the “Law") hefore commencing the Work. ‘Unless Contractor or Owner otherwise agrees
in writing, before commencement of the Work Subcontragtor will obtain at its sole cost.and expense all
pemmits necessary for the Work. Subcontractor will comply with produst manufacturer’s specifications
and Will give all ndfices. and. comply with. 3ii. Law. bearing "on .the Work, including by -way .of
enyrerations arid not limitation, safety, héalth, and environmenial fules and regulations establishedby
orpursuarit to Federal, state, aud local safety and environmental laws. Subcontractor at all imes will
fumish.to its agents snd employees a.safe place of employment. If Subcontractor ebservesany violation
of Law, it will immediately report such violatien to Contractor in writing, Subcontractor will be
responsible for any fines, charges, in-kind training or supplies, or penalties related to the Work,
including, without limitation, fines, charges, and/or penalties related to the operation of equipment, the
Subcontractor's performance of the Work, the-handling of materials, or any ofher furction that is in
violatian-of the-Law. - Al workmanship and materials will confotri ta Law and; if the Subsoitistor
petformus or permits the performance of any Work notin compliance with Law, it willimmediafely cause
such Woik to be Yedonié atid bear all cdstsTn commection therewith. “The Work, ns petformed, will meet
with the approval of, and pass any inspection of, any governmenital anthority having jurisdiotion thereof.

If the Work is being constructed under specifications of the Federal Housing Administcation or the
Veterans Administration, the Worl will meet the requirements of these governmental agencies. No
Work will be deemed complete untif final inspaction is inade"and approval is received from every

govemnmental authodty whose approval is requited.

(2) The Occupational Safety and Health Administrailon (“OSHAY) and the Environmental
Protectlon Agency (“EFA”), Regulations have been promulgated by OSHA and BPA (“Regulations”)
that require all contractors and subcontractors to exchange Material Safety Data Sheets ("MSDS") and
share information about precautionary measures necessary to protect all workers on a building project.,

Bn

Subcontractor agrees as follows:

(A) Subcontraclor will fully comply with the Regulations and will cooperate with
Contractor and/or Owner and all subcontractors of Owner in order to assure compliause
with the Regulations,

'(B) Subcontructor hereby accep'(s full responsibility and Jability for the training of its
‘employees az to ]l precapfionary measures vecessaryo protect such.smployees during both..
-Toutine-nnd-emergency situations-on-the-Project; --- R c

(© TO THE FULLEST EXTENT PERMITTED BY LAW,
SUBCONTRACTOR WILL INDEMWNIFY, DEFEND, AND HOLD
HARMLESS THE CONTRACTOR, THE QWNER, AND ALL OF THEIR
OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM ALL
CLAIMS, DAMAGES, LIABILITIES, AND CAUSES OF ACTION THAT
ARISE FROM THE FAILURE OF SUBCONTRACTOR TO COMPLY
‘WYTH THE REGULATIONS.

(D) : Subcontractor will assist Contractor in-complying with tlie Regulations,

fatal fata¥al B LaYal Ral.d
[y Aavivy gupwiey g

(E) Siilicntietor will hot iise any chemieals in its performance of the Work for 1

’ el -

Subciuclor
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[Verslon~5/17 06}

T

VT

900



Contractor or incorporate any chemicals into materials or produets supplied to Contractoror
to the Project unless Subcontiactor has given' ‘Contractor priér written notice of the

existence and the possible exposure to such chemical, has delivered an MSDS to.

Conlractot, and has received a written consent of Contractor fo use such chemicals,

- (3)-Subeontractor’s Safety Program, Subcontmotor's safety progmm must specifically address,
among other safely issués, statfolding, fll hazards, trénching, and shoring, as may be applicable. For
“hard hat" jobs; approved safety lielriiels and hard soled shioes must be wom at fhie Projeot at'all times,

Safety glagses must he wom when power equipment is used. Subcontractorshall erectand mairitajn.all

1éasonablé safegunrds for safely and protection, including, but nat limited to, necessary signage,
proteotive barriers, and other wamings against hazavds. Subcontractor shall fumish all flagmen,
barricades, and other items required for public safety and right-of-way maintenance requited by the
installatlon.of the Work. Safety vests shall be wom in the public sight-of-way.

" @ "Defauit, - I Subicontwmotor fails fo immediatély comply with safety and envirohmental
resplrements after verbal or, written.nofice from Contractor, ‘Contractor may correct the violation-and
deduct the cost from any Partial Payment or final payment in addition to all other remedies available ta
Contractor, including, without limitation, consequential damages. Subcontractor shall pay any fines
assessed to Owner or Confractor due to the acls, omissions, or negligence of Subcontvactor. If
construotion at the Project in whole or in part is delayed or halted by any governmental authority as a
result of Subcontractor’s Work, Subcontractorshall pay to Contractor as liquidated damages, and not as
a penalty, the amount of $200 per hour for aminimunm ten (10) hour day vntil construction af the Praject
can be safely resumed.

SECTION 3. Warranty,

In addition to any other wartranty” or guarantee expressly made By Subcontraotor or implied by Law,
Subcontraotor unconditionally watzants and guaraniees the Work will conform to anyspecificatiansprovided by
Contmotor and comply with all Law -and Subcontractor-guarantees the Work against defects in design,
workmanship, and mdterials for the berifit 6f Contiactor anid its sicéessors and dssigns, Owmer, a¢ well as-the
ultistate owner of any structure into which the Work is incorporated, This guarantee will commence upon the
Subcontractot’s completion of the Work and will continue for a minimum of (a) three (3) years for all Work
except, (b) ten (10) years for all Work consisting of any structural applications of any home, building, or other
structure, Notwithstanding the foregoing, this warranty will continue until such time as all express and implied
watranties granted or deemed granted by Contractor and all other cbligations of Contractor related to the Work

. a1 texwinafed.or.expired.as . matier of Law...If.demaud-{s.made.upon-Subcontractar-io-pecform-under-this- - -

warranty; Subcomtractorak-its-sole cost and expense will expeditiously vepair or replace; ut Cyntietor’s sole
option, any defeative or nonconforining Work and indermnify Contractor and any other party for any costs
incured by any party velating to such demand, This warranty shall extend to al] consequential damages
reuliing from.such faults and/or defects of design, material, and workmanship described in this Seotion,
inolnding, without limitation, properly damage to the hones or propeities into which the Workis incorporated,
property damage to the personal property of the ultimate owners of such homes or struciures, and personal
injury damages to persons residing at or visiting the properties into which the Work 1s Incorporated. 1f
Subcontractor fails to perform under this warranty, the party entitled to petformance or Contrastor will havethe
right 10"hire Giliet personis to Cotiieot o' replace the défectivé Work and hold Subcontractor liable for the costs
thereof inoluding vosls, disbursements, and attomeys' fees incusred in the enforeement of thisprovision, This
waranty s independent from all other abligations of Subcontractorunder this Agteement, including, without

limitation, all indemnification provisions, and will apply whether or not vequired by any other proviston of this:
" ‘Agtedment” Owiér'dhd any ilfitate owmer of any struiclure nfo whiah the Work is incorporated shall be

4
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intended non-incidental third party beneficiaries of this Agreement and shall have the power to enforce this
Agreetnent. Subcontractor will mmmmn a puhhshcd phone number or answering service durmg normal
working hours.

SECTION'4, Insirance. :

At all times while perfoiming the Woik, dnd coritinising thereafter'inil the expiration of the dpplicable statuie
of Timitations for any claims, Subcontractorwﬂl 'maintdin for this benefit of itself and Confractor (and Owner,
when requested), the followmg mininmm insurance coverage:

T A, Workers? Compensauun insnraﬂee ~ skhttitory fithits it the'state whaie each Projectis located. ™

b.  Employer’s Liabjlity Insurance - $1,000,000 or such otier higher limits imposed in accordance
with 1he requirement, if any, of the laws of the slates where Subcontracior is engaged in business,

¢,  Commercial-General Liability 31,000,000 per oceusrence, $1,000,000 products-comploted
opemhons ageregate, $1,000,000 general aggregate, and broad forn1 contiactual lisbility coverage to
coveérthié indemnity Gbligitions indértaken hetein,

d.  Business Auto Liabiilty, including hired and non-owned auto coverage - $500,000 combined
single limit,

Insurance policies shall (s) be issued by companies with a “Best's Rating A” and 4 'Financial Size Category of
VIII", (b) be on an “occurrence form, and (¢) Hst Contractor and if requested, Owner, as addilional insureds
per Form CG 20 10 editlon 11/85 or its equivalent on the General Liability and Antomobile Liability Policies.
For purposes of this additional insured requirement, the term “equivalent” means coverage for lizbility arising
out of Subcontractor’s Work performed for Conftactor and in¢lndes hoth ongoing and products-completed
operations coverage. The Workeiis® Compensation Policy shall include an Allemate Employer’s Endorsement
namiig the Contractor. If Subcontractor nfilizes any leased emiployees, Conttactor nust also be listed on an
AltemateBmployer s Endorsement on the Workers” Compensahon Polxcy covem\g the leased: employees.

Subcomractor will provlde to Contractor cemﬁca(es of insurauce or oﬂlersnnsfactory evidence of compliance
with the provisians of this Section promptly afler the date of this Agrezment and thirty (30) days before the
expiration date of each policy or at any tite upon request of Contractor. A copy of the actwal additional
insured endorsement and Altemate Employer's Endorsementmustbe supplied with the certifioate of ingurauce.
If such evidence is nol farnished, Conractor will have the immediate right, bt not the obligation, to procure

at Subcontaclods. expense (which. Contractor may..offset.such .cosls.agﬂinst-any-l?nrtml -Payment-opfinal -

pﬂyment), flie: requiredinsurance on-behalfof Subcontractor; The reference to“endeavorto” mird “but failare to
mail such nofice will impose no obligation or linbility of any kind upon the company, its agenis or
representatives” in the cancellation notification portion of the cerfificate and/or endorsement to the policy must
be deleted. Ta the fullest extent permltted by law, anty provision on the face of any-certificate of insurance
provided by Subcontractor that states anyihing to the effect that the certificate of insurance does not confer
rights to insurance upon Conttacior is hiereby deemed delsted fiom such certificate ofinsurance, The insurance
provided herein by Subcontractor shallbe primaty and non—contnbu(ony toany otherinsurauce availableto the
additional jnsureds, Waivers of subtogation shall be provided in fayor of Contractor and Qwner on all
insurance policies cirfled by Suboonftactor, Swbcontractor heteby releases Confractor and Gwner from all
olaims and oayses of action resulting from or refated to any loss covered or that should have been covered by
msurance required to be thaintaiped by Subcantractor including the dednctible and any uninsured portion.

Additionally, Subsontractor: shall _comply with any additional insurance requirements set forth in any ¢ other

‘Cotifract Docinhents, ™
’ (o
- ’ Sl ﬁomr
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SECTION 5. INDEMNITY.

TO THE FULLEST EXTENT PERMITTED BY LAW, THE SUBCONTRACTOR SHALL
INDEMNIFY, DEFEND, AND HOLD HARMLESS THE CONTRACTOR, THE OWNER,
AND.ALL .OF THEIR.OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES.-FROM
AND AGAINST . ANY.AND ALL .CLAIMS, SUITS,. LOSSES, .CAUSES..OF. ACTION,
DAMAGES, ‘LIABILITIES, FINES, FENALTIES, AND EXPENSES OF ANY KIND
WHA‘I‘SOEVDR, INCLUDING, BU'I' NOT LIMITED TO, ARBITRATION OR COURT

COSTS AND ATTORNEY'S FEES (SUCH LEGAL EXPENSES TO INCLUDE | COSTS |

INCURRED IN' ESTABLISHING THE INDEMNIFICATION AND OTHER RIGHTS
AGREED TO IN THIS PARAGRAPH) ARISING OUT OF OR RESULTING EROM
BODILY INJURY OR DEATH OF ANY PERSON, OR PROPERTY DAMAGE,
INCLUDING L0OSS OF USE OF PROPERTY, ARISING OR ALLEGED TO ARISE OUT
OF ORINANY WAY REGATED TO THIS AGREEMENT OR THE SUBCONTRACTOR’S
- PERFORMANCE -OF ;THE ‘WORK .-OR . OTHER .. ACTIVITIES. OF. .THE
SUBCONTRACTOR, BUT ONLY TO THE EXTENT CAUSED IN WHOLE OR IN PART
BY.ANY NEGLYGENT ACT OR OMISSION OF THE SUBCONTRACTOR OR ANYONE
DIRECTLY OR INDIRECTLY EMPLOYED BY THE SUBCONTRACTOR OR ANYONE
FOR WHOSE ACTS THE SUBCONTRACTORMAY BE LIABLE, THE CONTRACTOR'S
INSURANCE REQUIREMENTS WHICH SUBCONTRACTOR IS SUBJECT TO UNDER
THIS AGREEMENT ARE SEPARATE AND DISTINCT FROM THE REQUIREMENT OF
INDEMNIFICATION HEREUNDER,

NOTWITHSTANDING THE FOREGOING, TO THE FULLEST EXTENT PERMITTED
BY LAW, THE SUBCONTRACTOR SHALL INDEMNIFY, DEFEND, AND HOLD
HARMLESS, THE CONTRACTOR, THE- OWNER, AND ALL OF THEIR OFFICERS,
DIRECTORS, AGENTS; AND- EMPLOYEES (THE “INDEMNITEES™), FROM AND:
AGAINST ANY AND ALL CLAIMS, DAMAGES, LOSSES, AND EXPENSKES, INCLUDING,
BUT NOTLIMITED TO, ATTORNEY’S FEES (SUCH LEGAL EXPENSES TO INCLUDE
COSTS INCURRED IN ESTABLISHING THE INDEMNIFICATION AND OTHER
RIGHTS AGREED TO IN TRIS PARAGRAPH) ARISING OUT OF OR RESULTING
_FROM BODILY lNJURY TO, OR SICKNL‘SS, DISEASE, OR, DEATH OF,,',I_LI'_IE

'SUBCONTRACTOR, ‘OR ANY OF ITS SUBCONTRACTORS, REGARDLESS 01r
WHETHER SUCH CLAIM, DAMAGE, LOSS, OR EXPENSE IS CAUSED, OR IS
ALLEGED TO BE CAUSED, IN WHOLE GR IN PART, BY THE NEGLIGENCE OF ANY
OF 'THE INDEMNITEES; 1T BEING THE EXPRESSED INTENT OF THE CONTRACTOR
AND THE SUBCONTRACTOR THAT IN SUCH EVENT THE SUBCONTRACTOR IS TO
INDEMNIFY, DEFEND, AND HOLD HARMLESS THE INDEMNITEES FROM THE
CONSEQUENCES OF THEIR OWN NEGLIGENCE, WHETHER.IT 1S OR IS ALLEGED
TO BE THE SOLE OR CONCURRENT CAUSE OF THE BODILY INJURY, SICKNESS,
DISEASE, OR DEATH OF THE SUBCONTRACTOR, SUBCONIRACTOR’S AGENT,
"EMPLOYEE, OR 'REPRESENTATIVE, OR THE. .AGENT,..EMPLOYEE, OR

“REPRESENTATIVE OF ANY OF ITS SUBCONTRACTORS. THE TNDEMNH'TCATIﬁﬁ' ’

6
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OBLIGATIONS UNDER THIS PARAGRAPH SHALL NOT BE LIMITED BY ANY
LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION, OR
BENEFITS PAYABLE BY OR FOR SUBCONTRACTOR UNDER WORKERS
.COMPENSATION ACTS, .DISABILITY .BENEFIT .ACTS, .OR OTHER EMPLOYEE
BENERIT ACTS, THE. SUBCONTRACTORSHALLPROCURELIABIIJT_YINSURANCE

COVER]N G ITS OBLIGATIONS UNDER THIS §EC:110N 5.

THEDUTY TO DEFEND UNDER THIS, SECTION 5 IS 'INDEPENDENT AND SEPARA’I‘E
FROM THE DUTY TO ]'N'DEMNIFY AND THE DUTY TO DEFEND EXISTS
REGARDLESS OF ANY ULTIMATE LIABILITY OR NEGLIGENCE OF THE
CONTRACTOR, THE OWNER, OR ANY OF THEIR OFFICERS, DIRECTORS; AGENTS,

AND EMPLOYEES. THE DUTY TO DEFEND ARISES IMMEDIATELY  UPON

PRESENTATION-OF A CLAIV BY-ANY PARTY INDENMNIFIED HEREUNDER AND
WRITTEN. NOTICE. OF .SUCH..CLAIM BEING PROVIDED TO SUBCONTRACTOR.
SUBCONTRACTOR'S OBLIGATION TO INDEMNIFY, DEFEND, AND HOLD
HARMLESS .UNDER THIS SECTION 5 WILL SURVIVE THE EXPIRATION OR
EARLIER TERMINATION OF THIS AGREEMENT UNTIL IT IS FINALLY
DETERMINED BY A COURT-OF COMPETENT JURISDICTION OR ARBITRATION
PANEL THAT A CLAIM AGAINST THE CONTRACTOR, THE'OWNER, AND ANY OF
THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FOR THE MATTER
INDEMNIFIED HEREUNDER IS FULLY AND FINALLY BARRED BY THE
APPLICABLE STATUTE OF LIMITATIONS.

THE DEFENSE AND INDEMNIFICATION OBLIGATIONS UNDER THIS AGREEMENT
ARE NOT INTENDED TO AND SHALL NOT REQUIRE THE SUBCONTRACTOR OR
OTHERS TO INDEMNIFY OR HOLD HARMLESS A REGISTERED ARCHITECT,
LICENSED ENGINEER, OR AN AGENT, SERVANT, OR EMPLOYEE OF A
REGISTERED ARCHITECT OR LICENSED ENGINEER FROM LIABILITY FOR
DAMAGE THAT I8 (a) CAUSED BY OR RESULTS FROM: (1) DEFECTS IN PLANS,
DESIGNS, OR SPECIFICATIONS PREPARED, APPROVED, OR USED BY THI

ARCHITECT OR ENGINEER; OR.(2).XHE. NEGLIGENCE. OF THE. ARCHITECT OR..

- ENGINEERIN'FHE RENDITION OR CONDUCT OF FROFESSIONAL DUTIES CALLED-
FOR OR ARISING OUT OF THE CONSTRUCTION CONTRACT AND THE PLANS,
DESIGNS, OR SPECIFICATIONS THAT.ARE A PART OF THE CONSTRUCTION
CONTRACT; AND (b) ARISES FROM PERSONAL INJURY OR DEATH, PROPERTY
INJURY, OR ANY OTHER EXPENSE THAT ARISES FROM PERSONAL INJURY,

"DEATH OR PROPERTY INJURY.

SECTION 6. Yadepenident Subtontracior Status and Warranty to be Lawiully Entltled to

Work i the United States of Amexica,
Subcontractor aprees, that {t and {ts employeas, agents, and subcontractors (and their employees, agents, and.

suhcontractors) will.perform the Work as independent contractors, and not as employees or agents of

" Conlracior. ' Confractor has o authotify 1o ditéct, sipervise, or control ihé means, manner, or ‘method of

7
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construction of the Work. Further, Subcontractor wartants and agrees it will independently verify thatitandits
employees, agénts, and siboontractors (and their erhployees, agents, and subcontractors) shall be lawfully
enlitled to work under the laws of the United States of America,

SECTION 7. Default and Dnmuges. )

2 Subcontrnctor’s Default. The followu1g acts on the part of Subcontractor will, at Contvactor’s
option, résult inthe immicdiate termination of this Agreement aud all Work Orders, and dismissal of
Subcontractor from each site,

(1) Any delays of1lie Wark caused by Subconiractor’s failure or refusal to supply enough skilled
Tabor or materials to mest Contragtor’s schedule.

(2) Subcontractor’s failure to pmmptly pay any labor, matenal suppliers, or lien claimants with
Tespéct to ay Woik,

@) 'Adjudication of Subcontractor to be bankrupt or insolvent cither by Contractor or any court or
govemnmental entity.

(4) If Subconttactor_or any of ifs employees, subcontractors, or agenls (or employees,
swbcontractors, or agents of any subcontractor retnined by Subcontractor to perform Wark)
consnme, use, or are under the influence of ulcohol or illegal drugs while on the site.
(Subcontractor agrees {o sirictly enforce rules {o this effect and to inform all employees, agenis,
and subcontractors that suoh rules will be strictly enforced.)

(5) Failure of Subcontractor or its agents, subconiractors, or employees io (a) operale motorized
veliicles or equipment in 3 safe and orderly manuer, (b) comply with safe Jabor and material
installation practices designated by Contrctor or Owner or otherwise acccpted by the indushry, or
(c) leave the Project site in a safe condition (as delermmed by Contractor in its sole discretion)
during-or after construction.

(6) Subuontractor's failure to comply with the provisions of thia Apgrezment regarding assignment
or subcontracting.

(1) Any othen'n'olagions of' the'Cpmmc( Documents including, wilhqut]imitation, this Agreement,

b DR e e e e s e ' :
(1) No Damages for Dolay, Notwithstanding anything to the contraryin this Agreement and to
the fullest extent permitted by law, Contractor will not be liable for any loss, claim, cost, liability,
or damage incurred by-Subcontractor, whether divect or indirect or whether related to efforis by
Conractor to acceleruts the Work, on account of any delay, disruption, hindrance, or any other
impediment whatsoever, no maiter by what, or by whom caused, Rather, the Cost of Work
(defined in Sectlon 8) Isunderstood and agreed to include and cover all expenses and costs dué lo
delays, disruptiong, hindrances, orany ofher impediments regardless of their cause. Subcontragtor
agrees not to make, and hereby waives, any such claim for damages,

. () Subcontractor’s Liabfilty to Contractor. upon Termination. Tf this Agreement is
terminated at Conttactor’s option as provided in his Seetion. 7, Subcontractor will be liable to
" Coniraclor for all Gosts snd damages inauired by Conttactor dus to Subcontiactor's faifure fo”

‘ " c
Sabeonuzator
anuauor
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perform under this Agreement or other Confract Documents (including, without limitation, the
amount by which fhe oost to complete the Project exéeeds fhe cost 6f the Work), Subeonfractor's
fuilure to keop up the progress of the Wotk as required, or Subcontrector’s failure 10°execute the
Work g dirested by Contractor, In addition to all costs and damages incurted by Contractor,
Stbcontractor shall be liable to Conlractor for an additional ariount equal to 25% of all costs and
‘dandages for Contrdbtor's additional oveihtad and telatéd oodts. * ™ oL

e Refmbuysement for Fines, Subicontractor shall promptly reifiburse to Contrastor-and shall
indemnify, defend, and hold harmless Contractor régarding any fines ar penalties inourred hy Contragtor
or Owner a8 a result of the actions or inaction of Subcontractor or its employees, agents, or
subconfractors, velating to performance of Work or otherwlse, including, without fimitation, their failure
to abide by the requirements of Section 2(d).

. SECTIQN 8, Payment to.Subcontractor.. .

a.  Payment by-Ovmer is Condition Precedent, ‘Subcontractor agrees and agknowledges fhat
Confractor shall seek payment from Owner for the price of the Work (“Cost of Work™) performed
pursunnt to Work Orders and, that Contractor has no duty or obligation to pay Subcontractor for any
Work until Contractor has been paid by Owner, Therefore, all obligations of Contractor tomake Partial
Payments and final payment are subject to thé express conditions precedent that Owner accepls
Suibeontractor’s Work and Contractor receivespayments from Ownet for all payments to Subcontractor.
It 15 expressly agreed that any basis for non-payment by Owner, including, without limitation, the
bankmuptey or insolvency of Owner, will not excuse this condition precedent and Subcontractor
expressly assumes the tisk of delayed payment or non-payment by Owner.

b.  PartlalPayments, Partial pryments (“Partlal Payruents”) for portions of the Work that have
been completed will be made by Contractor to Subcontractor as the Work progresses, butnot more often
than in accordance with Coniractor’s regular payment procedures, Asa condition precedent 10 Partial
Payméins, Subcontractor ust submit-wiillen applications thaf provide adescription ofthe portion of the
Work that has been completed during the payment period (including, without limitation, materials and
supplies used therein if provided by Subcontractar), en estimate of the petcentage of completion of the
Work, a copy of each change order for the payment period, safety meeting sheets for the period oftime
since the last submission for payment, sheetsindioating the number of hiowrs wotked by any employces
of Subconteactor or any of its subcantrastors (“Exnployee Time Sheets") for the period-of time since the

. Tast-submission-forpayment; evidence-of payment;waivexs-{ineluding; without fimitation; Tien-waiverg)s-- -

- gndsapplier-affidavits i forrsuiehplory to Ownet aifd Coniactor; for il its soboontratiors and
material suppliets, and all othet information Contractor is required to provide to Owneraga condition to
Contraator’s right to receive payment. Confrastor reserves the rightto modify.suoh estimates in its sole
and exclusive diseretion and such modificatians will bind Subconiractor for the purpose-of Pattial
Payments. Patiial Payments will be made to Subconteacior on or about the thirtieth day following
approval of the application for payment by Contractor and receipt of payment by Contractor from
Owner, '

¢  Retalnage. Contractor will tetdin 't least ten percent (10%) of each Partial Payment (the

“Retainage Atount”) or any greater amount Contractor chooses 1o retmin jn its sole discretion,

. Contractor may, in its sole discretion, waive its right ta refain any Refainage Amount from any Partial
JPayments or final paymeunt.

9 NS
||:ﬁc r
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d.  Grounds for Withiolding Payments. Contractormay withhold any Partial Payments or the final
paymient in whole orin part upon the acourrence of any breach of this Agreement by Subcantractor uriil
a cute satisfactory to Contractor has been completed, : "

bny 0202 - 3714 ATIVOINOY.LOT 1T

e. ‘Work Covered biy Partlil Paymeits, All thecompletéd Work covered by Pattial Paymeiits or
final payment-made to ‘Subcontractor will thereupon become the-sofe property-of: Contractor, but this
provision wilinot be construéd as relleving Subconteactor from fite sole respoiibility for all Work upon
vitiih Parlid] Paymenis have lieen made, for the restoration of arly damaged Watk, for the corréetjor 6f

. defestive Work, o as a waiver of Contractor’s right fo-require fulfillment of all of the terms of this
Agreement, Payment to Sbcontractor is specifically agreed not to imply acceptance by Contractor or
Ownter of any poriion af the Work that fails ta comply with the Contract Documents,

f. Final Paym.e,nt. Final paym'cnt constitutes the entire unpaid balance of the Cost of Work minus
any atounts tetpined. Final pryment willbe made by Contrastor to Subcontractor upon satisfagtion of
the following conditions: '

1)) The Work is fully perform;:d in accordance with the requi'remems of the Contvact
Doouments, and Subcontractor iz not in default under this Agreement or the Contract Documents;

(2)  Subdontractor has sebmitfed satisfactory evidence of paymants to, waivers by, and releases
from all claims by, Sibcontractor and any persorss, firms, or corporations hiving performed work,
[sbor, or services or furnished materials, equipment, tools, or supplies to Subcontractor for the
Work (including, without limitation, lien waivers) if requested by Contractor; ,

(3) Subcontractor has delivered to Contractor all as-buikt deawings, certifications, maintenance
manuals, operating instructions, written guaranties, warranties, and-bonds;

(4)  Subconiractor has provided safety meeting sheets and Bmployee Time Sheets for theperiad
of time since the last submission for payment;-

(§) Owner, any general contractor, any lender, any axchitect, and Contractor have Accepted the
Work; and

(6) Contractor has reosived payment from Owner.

.

- -gi - -Relense-of Retaipage, -Contyactor-will telease-any Retainuge-Amount thirty (30) days afterall -
* conditibg presedent 16 SibtonitFactois vaseiiit of the findl Paymentaretiet,” " """ T

—
QP
(@]
(7]
-
(o 1]
3]

h,  Subcontractor's Agrecrent lo Pay. ‘Subcontractor will promptly pay when due all chatges
. owed bydt for Iabor, services, materials, equipment, toals, and supplles fumished under this Ageemert
and will keep the Work and the Project fres from any- techenics’ and materialmen’s liens,
Subcontractor shall not acquite any materials, supplies, ar equipment sibject to any seourity interestor
conditional sale or other agreement where any interest is relained by or granted to a seller, suppliet, or
lender, If Centtactor teasonably believes that Subcontmetor has failed to pay when due all charges owed
by Subcontractor forits fabor, services, matexials, equipment, tools, and supplies, Contractor may issue
joint checks miade payable to Subcoutractor and ofher parties owed by Subcontractor or directly to those
. parties owed by Subcontraotor, in Contractor’s sole discrelion. .Contractor shall be entitled to,and
. Stbcontractor shall provide-aceeptable scourity insuring ageinstoleims by Suboonttacfor’s oreditors. -

10 ‘ G i
Subcgnirxctor

Contracior
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L INDEMNIFICATION FOR LIENS. TO THE FULLEST EXTENT
PERMITTED BY LAW, SUBCONTRACTOR HIERERBY AGREES TO INDEMNIFY,
DEFEND, AND HOLD HARMLYSS THE CONTRACTOR, THE OWNER, AND ALL
OF.THEIR OFFICIRS, DIRCCYORS, AGENTS, AND EMPLOYEES FROM AND
_AGAINST .ANY . MECHANICS! AND..MATERIALMEN:S_LIENS. UPON . THE
PROJECT, ~ATTORNEYS' FEES “AND ~EXPENSES, ‘AMOUNTS ~PAID"IN
SETTLEMENT, AND AMOUNTS PAID TO DISCHARGE JUDGMENTS ARISING
QUT OF-THE SERVICES, LABOR, QUIPMENT, OR MATERIALS FURNISHED
BY SUBCONTRACTOK, OR ITS EMPLOYEES, SUPPLIERS, OR
SUBCONTRACTORS. IF SUBCONTRACTOR FAILS TO DO SO, CONTRACTOR
MAY' DEDUCT TFROM SUMS THEN OR ‘THEREAFTER DUE TO
SUBCONTRACTOR SUCH AMOUNTS:AS CONTRACTOR DEEMS APPROPRIATE
INITSSOLE DISCRETION TO INDEMNIFY THE CONTRACTOR; THE OWNER,
AND. ALL OF.THEIR OFFICERS, DIRECTORS, AGENTS, AND.EMPLOYEES
FROM SUCH LIENS, CLAIMS, AND ENCUMBRANCES. CONTRACTORMAY, IN
ITS SOLE DISCRETION, CURE ANY LIENS OR SATISFY ANY DEMANDS, AND
RECOVERITS COSTSRELATED DIRECTLY OR INDIRECTLY THERETO FROM
SUBCONTRAGTOR. SUBCONTRACTOR HERERY WAIVES, RELEASES, AND
FOREVER DISCHARGES THE CONTRACTOR, THE OWNER, AND ALL OF
THEJR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM ALL COSTS,
EXPENSES, CLAIMS, DEMANDS, DAMAGES, LOSSES, CAUSES OF ACTION, OR
LIABILITIES THAT SUBCONTRACTOR MAY HAVE AGAINST THE
CONTRACTOR, THE OWNER, AND ALL OF THEIR OFFICERS, DIRECTORS, ;
AGENTS, AND EMPLOYEES THAT ARISE DIRECTLY OR INDIRECTLY FROM :
CURING ANY SUCH LIENS, CLAIMS, ENCUMBRANCES, OR DEMANDS. :

bny 020z - a31id ATIVOINOYLOT 13
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SECTION 9. Miscellaneous,
a.  Asslgnment and Successors. Subcontractor may not assign or subcontract any portion of the
Work or its other abligations or rights hereunder without the prior written consent of Contractor, If
Subcontrastor agsigns ot subcontincts any portion of the Work (with the prior written consent of
.. Contractox), Stibcontractor-will.require-cach suchaestpee-orsubmtiersubcontractorto.comply.with the. ...
- Confract-Documents; “ircluding;” without Hmitation; the“pertinent-proyisians~ of - thisAgreement "
(including, without limitation, Section 5) by written agreement, a copy of which must be provided to
Confractor, Subcontracjor heveby unconditionally guarantees the compliance of each such assignee ot
sub-tier subcantractor with this-Agieement, Subject ta the preceding provisions of this Section, this
Agreement will be binding on and will inure to the benefit of the parlies and their respective heirs,
administrators, executors, suceessors, and permitted assigns.

coJjennt
CUZCOU

b. Acls of Affiliates, For the purpose of this Agreement, any action of any agent, employee,
subcontractor,” ditéclor; officet, or invitee ‘of Subcontractor or any of their agents, amployees,
subcottractors, officers, or invitées shall be deemed un act of Subcontractor. For the puiposes hereof,
any obligation or liability mposed on Subcontractar with.regard to jts employees or agents shall also.be
deemed, an obligation or liability of Subcontractor with regard to employees or agents of its

! GMm_ |

Wcm H
y !
Conlraclor :
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subcontractors. Subcontractors of Subconfractor shall include any suppliers of Subconfractor other than
Contractor, '

¢, Offset, In addition to any ofhertight provided hereimder, Contractor shall be entitled to offset any
amountowed o it by Subgontiactor hereimder against any Partisl Payments or final paymerit undet this
Agreement or aty other agreement. . SRR - '

* d * Clean up, Subcontractor will at all imes keep tha Project safe ind free from the accumulation of

~waste materials or rilbbish caused by ifs operations orrelated to the Work, ‘Upon completion of the

“Woitk snd ‘edel’ portioni thetéds, ‘Subcantisctor Will feniove’ all ribbish and Wasle' pradiiced by'ifs
operations or Work hereunder from the Project as well s all of its tools, equipment, macfiinery, and
aplug matetialsno Jongerneededand leave the Project in a "broom olean” or equivalent condition and
safe for Subcontractor’s employees and subsequent contractors to perform their work, unless otherwise
specificd in writing, If Subcontmastor fiils to clean up, Confractor may do,so afier, written notice fo
Subcontragtor and tlte opst thereof will be charged to Subcontractor, '

e.  Lienwaiver, Sub&onﬁaclorhereby Wai\;;s ﬁﬁ& r'e'linquish-es'uny right, whether granted by statute
or tiot, to file or claim any lien for Work performed hereunder,

f.  Other, This Agreement embodies it entire agreement hetween the pariles and supersedes all
prior agreemerits drid undgistandings. This Agreement may be amended ot supplemented oily by an
Instrument In writing executed by the parly against whom enforcement is sought, No delay or failure by
Contraciot fo oxercise any tight or remedy hereunder, and no partial or single exercise of such right or
remedy, will constitute a waiver of that or any other right or temedy. The dutles and obligations
imposed by this Agreement and rights and remedies available hereunder shall be in addition to and nota
limitation of duties; obligations, tights, end remedics otherwise imposed or available by Law. - The
prevailing party to any dispute shall have a right lo collect its reasonable atfomey’s fees and expenses.
This Agteement shall be govemed by the Jaws ofthe Stale of Texas, withont regard to the conflicts of
law provisionsthereof, :The proyisions:of this Agreement shall be deemed independont and seyerable,
and tha invalidity or partinl invalidity of any provision or portion thereof shall ot affeot the validity or
enforceability of any other provision or portion thereof. It is the intent of the patties thal any invalid
provision hereof be reformed to the extent necessary to meke it enforcesble to the maximum extent of

the Taw, .
TB fTeclive as of the date first abave written. o o

IR e

SUBCONTRACTOR: BUILDERS FIRSTSOURCE = -

fhwley Servicas, LLC SOUTHEAST GROUB,LLT '
ey ‘
By: / : \ MIW&J? By: ﬂ//v_p

Name: Giovanni N, Mendey Zx(__ifmqmm_
itle:

Title: _OWIVTEY Vice President
%0 ~oa0a713

Subtaniractor Social Security No. or Fedetal LD,
No. - . T
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Subconﬁcm

Conlractor
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 Builders :
d
A A i ]
FirstSource
[@
N ' p
BUILDERS FIRSISOURCE ~SOUTHEAST GROUP, LLC s
Ma8yIR SUBCONTRACTOR AGRERMENT 3
¢
THIS MASTER SUBCONTRACTOR AGREENMENT (ihis “Agveemenit”) is enbared g 3
elfeottvonsof A~ ¥ 2014, between Ruilders FitstSvureo— Southitnst Group, LLG, '
'n Deluivace limitec Hability comypany, address: 2001 Bryan Street, Suite 1600, Dalls, TX 75201,
telophone » B , Contuot: ,
c-mmal; @bldrcom(“Contractr,end HURLEY  Scuices, LLC

nionBI6 LEBOY ST, CUARLESTON _ SC 994U/
Itelephona:ﬁ‘lj' Y3045, faxif88 1926563 , Contact: (YOVAN WV | M ewdes
el {URLEY Sefuic esLiCoc € GmAlL. com (“Subedphinatoi),

SECTION 1, Tuiroduetion.

o Wl This Agreement sontalns the basle terms and conditlons uridar wihileh Subeqitadtir giypdsg
to provide mitarinls and/or fo porfonis sepvices (e Wil thorin thine to o for Contrastor un vy
projeut(the “Litgfecl”). TIMI S OF THE ESSENCE. [twill npplyto apd govoern all Work riquested ]
by Caudraclor Bout Subosnitaotor avany flme:followiiig to datg of thls Agreement; unloss other lernis
and conditions are speoi Neally ayraod to In wiltlng by Contrnolor with woapect o poitlonlar dems of
Wark or uitll thds Ageoemunt Is torpinated ag barainafior providucl, In aegordaneo with the tersis and:
conditlonz youtathod in thiy Agwseineqt, Swbooniractor wili perforih wyl fnlgh fa a good and
wouliianfike manier, nd Wil Gyryfsh alf required matorfols, lubor, cquipeinty suppltes and tools Co,
tho Warlk doserllyod front Hineto tind Fé¢ Contrtctor o wy Prdjeel. Projects wsny or may 1ol be oipnad
or ganteolled by Condroctor’s cistonor (liie "Osvner). The Wotk will b porformed [n aosokdnnee with
plany, spevlticatlions, drawlngs and sehedulas for the Wark, ind any supplemontal teyms snd-conditiops
b thi3 Agreaureit, all of witoh ar, or vvlll be, on: file ag he offiee of tho Contrpstor (the “Canfrngk
Daeuments”) und Incorptivnted litto the Agveament by cefbrence ns I Mily st Forih, Contractorwill hnve _
the dight al may tius to gupplement thy pluns ond speoifientions for the Work with alditfonn! op
replncement drawlngs and schiadules or ather doommgnts sind npon o doing suoh drawiings and
seligdules will hnmediafely bacorile part of the Contrael Dootments, The Conhiict, Dbouméiits,
inoluding. any thue sehedulvs, may bo nurgndetl andfor sypplemonted From e to thng by aiving
Suboonteagtor wiliten nolive Uireof, Subcontracigrs only remddy Iy the eyent wr mendiont or
supplement to the Gotradtor Docnments imaterially lnengases the cos] or diftfanlty ot psriormende hy the
Subrantmelor s 16 loimdnata this Agrepment by willlen notlee to Contractor witlin 24 hours attor
Contraolor dellvers sueh umaikiment or sapplement fo Suliconlraclor, )

£84£00140910¢#4

b, Wark Didors. 1 iz eonteruphited-umdor this Agwameritihat Silboohirpetor may getlorii Workon
mltiplo projoels ut winliiple lociitions, ‘The deseription, completion dlate, speeial eonditions, pnd codlof
Work fo be pacluorned gy Profsol will boset forth It the wiltten piielinsh order or world order (fogether,
YWorte Ordex™) dolivated by Contretor i Subganiraetor tolating fo that Prajrel, Such Work Oder(s)

“SnbcceTraiior
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are, Inoarpomted herglin by referenee as {Pfully set farth. The Work dessribod In Work Qrdars must be
perfonned wler the terms 6f Hils Agreement, .

Bn

¢, "Purm. This Ageeemont stiall bu-forau fuilinl terni of three (3)-years, Upon tho exphatlan ofsuch
Initial tvm or hiny reheaval lern, ths Agreament il atomaticily ranew forsubscouant otte (1) yeur
peclady tufesg sither prirty gives weiltsh, notigs b the tlie jrdety Hhilt b Is ofiotng to otyinabo fils
Agreamontal the edd ofthe ey eyvient b, Suehweltor natles of fiteut fo termvinalo snst bé givan at
feast Aixty (50} but not mora than one huindred Genty (120), days prior o the end of the on ciirent
tevm, The provislons of Geetiony 3; 4, and 3 shall surylve derminntion of this Agroement, If Conhvigior
lérminates this Ageeement, Condraotor will pay fo Subvaniraotarsung due L tho Waork purfoned to thy

date gt terminution, ay provided In Scation 8.

dv Notith. Apy nolise ar sormiivilention hersunder vr in miy dgreement epdored luto I Sorinestlbn
wiitli the Irangactiony canteniplated ereby muss bis n seviting and givep by dopositivg the simwe in thg
United States woll,.oifdgessod t5the paslyJo bo wolifisd, posthge prépaid, ond regiulored orogcttlid with
vetum rocelpt requostet, or by dolivoring the smmo It porson oy by fosfmila transmission. Sueh netise
glmll bu deemed cevedved on the date on whioh frisinnd-deljyored or rgoelved by fneshulle igansmission
ot on the third busipess day followlng Vi dato o whieh I Is so malled, Por purposos of iplige, flis
tdifegses offhe partios sliall he ng sel-forlh ap the front pago of this Agrzement, Any party may chonge les
address for Hotice by wiltten noffee &iven to the offiar partlos [n aceordancs with this Sectfonr,

SRCITON 2, Moterinls and Workoinship.
Subpontrastoy vgvees fo-conlimende Werk of Projodts updn requost by Cantinelor, Subuouituckor agrees fo
Jrovida afl Jabor, sprvives, equipmunt, and toals nagstnry ko somplete (e Work.

o, Stopo of Worky Kuowlodge of 9ife; Plans avil Spucifiontions. Subvoniroiar shall takie af]
actipn necessnry to unfiforize liselland ({8 eniployeoy, ngepls, and:spbednimetars whl the seopodnd
requirenants of the Work, the existingsltd canditions, aind any swork tr bo parformed by dthers (hat niny
aftvot the porformance of the Work, nbuontinctor sall coulism il the Contratt Dovwmerfs die
corraet 4l imediately hotify Conttaslor oty anwig-and/ior omigsking,

b Clange Oedar, Condeadlorinay miike ony shnages ta the naine ov gsopwef e Wiks pravided,
howevet, Matany obaipes tegulthag in n-ohange ju priso must bo sgregd 1 fn writing by Subgontmolor
and Contmotor priorid o Work boing performed, Suboanivaalgrshall be notified ofchangos birweilton
change arder. Subgontavlor shall nof perlonn any. extra work without wiilten authoeization by
Contidstor,

e, Protecilon ol Work. Subuoptractar shilllbenav nll. visk of loss or domage o the Work resultiig
from any cause whatsoever-aritil Subegniractor b samipletgd its Warson [l Projectind sugh wurkhqs
baen pcodpted by Conteactor and Owner. Subobnirastorshall ae nil thires, ind at {lu oxpange, protoot i
of ifs Isbot, materials {rdgardfoss of who suppfied sueh materlals), supplles, tools, ad gguipmant fnnd
those of s ampldyees, agenis, antl subeaistractors) ngalnst any dainigs, infuxy, deslingiion, Meft, ot loss.
Subootitcasfor shatl, at {13 expenge, propily repalr oF 1oplios dajnags to the Wosk or dnnuge to Avy
otlar copmpanals dF the Prajoet rasulting froin the antivitla o€ Subsaiitrastor vt Ils emplayess; nyenty,
or stibeon(ravlors,

2 I
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i,  Safety and Envlvonnendal,

(1) Comypllance whth Laws, Subconlracior will oorefully ohetk. the drawings, plans, ad
spuvlliviitions Fo soufonitity wiilt el loeal, swie, nnd Federal ini¥s, cagey, ios,and segutatlons bintitily
oit the Wark (the ¥Liw™) before dolienehig llis Wotk. Gnfess Contraclor or Quwier othorwiso figrées
Iin weiting, befops cowmaneeniant oFtiw Work Subcanteaetar will shtath at lls gole cost naid oxponse all
patinitsnccessary for the Work. Subeontraotor will comply with pracuet innjsfasturor’s spéolHeatlons
wid will give al) srtioes and gomply wilh afl Law bearlng on the Work, ncluding by way of
anumerations and nok [iniltation, sufoty, health, nud enviconmuntol tules aud regultions eslblishied by
ar puesudnt o Fodent, state, nod looal safety aud oivivoninewtal lovs, $ubconiiagtor nf all hmey will
furnish o s ageivs dng! eiployoes 4 snfo plaga o stployment T Subvontiastor ebsorves any violatign
of L, it will tnunédintoly report sueli vioklon to Contraptor In wiltlig, Sicboontraofor will bo
rgaponsible for any fines, chrges, fnklnd fraliing ov suppllss, or penallies refaled fo the Worlk,
Including, without Ihnltation, fies, ohargss, and/or petnltioy related to the opetation oFequipment, (ho
Subdohtractor’s performanus nf the Wark, the handling of Hatutlals, oF diy alher function that is ih
vivlation ofthe Law., Al workynnsip and malsrlals will ganforn fo Law: and, If the Subcofrteter
performs or permitathe pocforanes oy Work nof Incomplauge with Lav, it wilkInimedintely annse
quoly Worle to be redmitosdng beac oll cosls fu conneolfon therewith, "Fhie Wark; as performngxd, will raget
it the approval of, aud pass any Ihspection of; any goveramenial uthorily g jurisdistion Rigreof;
I the Work in Bejng construoted undgr spetifiuntlons of' the Federal Flousing Adminlslcation or the
Velerany Admfilshutior, the Wark will mebt the requivemonts of these governantal agancles. Mo
Work wHI b dogwed dofplote ynfl) Atal hspeotion Is made whd hpptovil is redeived ftom every

* govomnmarinl autioftly wWhose dpproval 18 reqgyived,

@ "o Oodrpationnl Salaty fud Elonflh Adwinisiration (“OSHAY) nnd tie Buvlrounoufal
Protegtion Ageney (\RPAY), Regylalions have begirpromulgaled by OSHA and EPA (“Reguindions™
thot require all conltaclors and subooittraotots to exchangd Maletls) Sniety Data Sheoty ("0LSDS") niut
shure information nhout preeutinniary inensures netessary-to proteck all workers oud pulljihg projost.

subodntraotot aarees.ns follpws:
(A) Subcontiolor will Mally spinply-wiih the Regnlations and will goaperato with
Coutractoy and/or Owney and al] subooplvactors of Qwner it orgler 1o Assure shmpliange
with ihd Regniatlons. : .

(%) Subeoniraclor [iershy sctopts Sl waponslbllity aind Nabllity For the teginlhg of s
omplayees as o all procatitfonnry ineasirel itoosiaty (& protyetaugh amployesy during both
.muﬂrgu and epvgtginoy sihiations.on the Projeut, :

(C) TO THE RULLEST EXTBNT PURMITYED BY - LAY,
SUBCONTRACTOR WILL INDEMNIFY, TIRFEND, AND HOLD
HARMLESS TH1 CONTRACTOR, THE OWNER, AND ALL OF THEIR
OFTTCERE, DIRGCTORY, AGENTS, AND EMPLOYERS TROM ALL
CLATVIS, DAMAGRS, LIABILYITIS, AND CAUSES QX ACTION THAT
ARISE FROM THE TAILURE OF SUBCONTRACTOR TO COMFLY
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WL 06 REGULATIONS.
() ‘Subeotrastor will asslst Confraotor in eamplying with the Regulatians,

(B) Subomwastor wilt not use any chomisdals In I8 performanice oF tho Work, for
Conftactar o lgorpurate any ehetnlonls Info wiglerlnls ot proiluots supplied lo Conlvaptor or
to he Project gnlesy Subeonivactor hus given Contielor prior wiltien notive of the
oxlhstengs aud the possible exposure to such vhemlosl, liny dellvered an MSDS fo
Covfractor, ard hins beoaivad a ywrlien aopsent of Contedetor bg Use sugh ahantioals,

() SubeontindtorsSafely Program, Subsentricier'ssafly program mustspeclfion(ly addisss;
nmang ofher snfety fssuos, saaffoldiag, fall hinzards, trenching, mwd shoring, as may be applicable. For
Yo Haw” jobs, appyoyedd satety helwets and hid solod slibes must be svorn at the Projest al all s,
Intily glnasgy et he worm swhon power equiipment is wacd, Subuonteagtor shndl-¢reet gnd mudilain ¢l)
wasoymble Kafeguards for sufdty and proteerion, ineluding, but net Mijited (o, negessaty sighded;
proleotive bartler, angl olher whn\lg‘;}s npainst hoatds, Subnqu(ru‘sllqr sludl fedsh all Hagmén,
bavrlonides, nid athes ltoms requived for publlp safety md right-nfsway malnlenance regidradt by the
Installotion of the Warl, Safoly vests $hall boworn i the poblie dght-o Fway.

(4) Defult  [IF Subbantrasior thils Lo Inmedliatoly comply with safaly and onvironmental
reqquivenents ndior verbal or weritwn ngtigo froin Contriatpr, Confyaator ntiy egrrest this violutlon mnd
dechyot the st fom iy Pavital Priyiodut oy firial payiment I acldilon, to alf othér vomecdios dvdllable to
Cantractor, hmlmltng, without linitation, consequontiul damoygea, Subsantractar shall pry any: finas
asgessed to Owner or Contrator due 1o the nots, omissons, o negligence df Sibcoutactor  If
canstasetion nt the Brajeot In whole or in prit i3 delayed or ltaltod by any goyesmmental wuthortly as a
resull of Subeontrasior’s Work, Subeontiuetorsholl puy to Contractor ug liquidated dninagus, midnotas
a pepalty, the amonnt of$200 por hotirt Jor w minimun ten €1 B) houtday untLoons(uction af he Project
cun be safly tsumpd,

SECTION 3. Warinnty. '
In dditlon to Any other watranty s guostates oxpeasly mads by Subdontvdtor or implied by Laty,
Syhoongastor imemtditighnlly wairatts and sugranteos the Wosle will soiRaiiys o mny speaffioationy provided by
Canlimotor o comply wiih Al Law and Subonficter guarantess the Work agujust delsets in desigd,
workimnalslp, and malerials Tor the beueflkoFCuntvastor i ils suoeessors and agsigas, Qwnor, a9 wellag (ho
vltimato ovnar ofany shucture ipfo whichthe Wark I Incorporafgd. This guuraiiies will commenat upon the
Subgontracter’s vompletion of the Work and will onthine for n mialinuiy of (ag thrae (3) years 1:ornll Wouk
axdopt, () 1en {1 0)ycats for all Wark conlsting of mmy-structural appllodtiong af sy home, building, orothey
struclurd, Notivstandin: The fotgpatisg, ths wakednly will continue tnlid susl Gimo as ul] express and mplled
waksnntios gianted grdesmod] graned by Gonttactor ind niiathoi abligntions of Contrattor telated to the Work
e tormtnated or wxpired dis a pattor ofLaw, YT domand s made upon Syboontimator ta. porfavm wnfer this
waorntily, Suhcontiacior at fls sole cost and expense will expeditiously repalr gr réplace, al Conlruolow's solo
option, iy deftetive or noneoriforming, Work and Indemntty Conliaclor and any othor pavty for any costs
inoured by any party selating 1o sueh demand, This wawanly shall extond lo all gongequential tnmagges
weyliing From sweh fanlts and/or dofegts of dlogign, Minterinl; ahdl workinalwhip tlesotibad In this Seatlon,
inolutitng, without imfiation, prapery damage fa the homesaf proportios nto whiloh 1he Wosk fs Ingorporaltg,
propetly-drmage 1o the parsonhl proporly-of tio ultimulo aywnars of'sich _J'mmes o srruotuies, and gerﬁounl
injury deimnges to persong residing nt or visillng the propertled hito which the Work & Incotporated. (F
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Stbeontractor falls lo perfaroy wnder this syarrinty, the pary eniitied to porformanses g Contiagtor will have lho
vight to hire othey persons to corceit av replnce the deftelive Work and-hold Subconteactor [table for the costs
Herenf inoluding dasty, dishursemants, ind aitorueys' foes inerred in tho wnfbreemont ofihis provision, Iis
warrimty Is independant Grom all other abllpatlons of Subeautractos yndoi'iliis Agreament, fnclugdng, without
fintitnd(on, oll lindombifloalfon ifovlsions, antl willapply whetlier o nof retiilved by any othéeptovislon ot this
Agreomeiit. Qwiidr tid dny dltinute owuor-of miy: structira fnto whish the Whik s lnonrporatéd shall he
infended non-teldental thhd pudly benefieiarles of (hls Agreciteiit anctéhall have the power to enfiree this
Agroortienl,  Subucniractor Will malulnii 5 published phone nber ol auswirlng service during nonndl
warklng hours,

SECTION 4. Insutance. .

Atall times while pexformipg the Wark, nnd odntinuing thereufier il il the expiralionof the appliénblo stutute
of ltmititlony for any elnints, Suliconttadtor will maittainForthe-Genokit of hagPand Contrrelor (aud Guner,
Yelion ragUiested), tha following whilmum fuswrange eoverago;

m Workere Compensation Insupfinge- statniory fimlts fn the state where 2ach Prolest Is dagated.

b, Binploper's Linbithy Jusuymice - $1,060,000.0r suoh other higher timity imposed n acvordanes
syith fhe requivomont, Iiny, of the lws of the slaléy-hete Suboonfraotor is engogod fn business,

¢ Commerelal Gantiral Liability « 1,000,000 pai agatreditad, 1,000,000 products-completed
operations aggregals; §1,000,000 general ageroghte, duid brand orm contimatial Hability oaveyagd tn
cover the Inderinily obfpatlons undortken herein,

& Tusness Awto LInblity, Ieluding hived and nop-awnad auto coverags - $500,000 comblied
singlo gt

Insuranco pblisics alinll {a) b leyued by-compintes wiil g “Bost's Raling A" and & “Ploancial Stz Calogory 6F
VUL, (b) ba bit n “awonrtesee! forms, AR (o) lisl Colyiractdr and iFfeciesta, Owaer, ap addhional insuteds
por Farin €O 20 10 odltion | l/?:l‘ or Its aquivalont ori the Genoral Libllity md-Aulomobilo Liability Pollales.
For puyposes olthisndditlanal nspved requlivmgnt, the term “squivalent” means soveragy for labilty asing
gur of Subcontenotor's Wotk petFormes! for Conlrgelor and hieludes both ongolng aad produets-ronplsted
operalfons coyainge. The Workors' Compensation Boliey shall lnolude an Altornate Employar™s Endorsement
noming the Contractor, {€Subgoitractor ytlllzes d)ty lonsutl amployass, Confractor mbst &lso ba llgked on dtt
Altzinte Bpiplayor's anclorserivent oh the Worksts' Cofiyiensatlon Poicy caverlng the lydsed employees.

&ubdantnatar wh provitles to.Contipactor cortifioitod of insurince-or olhor satisfyotory-evidonee af complionee
with the pedvisions of this Sestlon promptly afgr the dale of this. Agreement and thitty (50) days befaro the
sxpivation dole o0 eaoh palioy or ot wiy time upon roquast of Contractor. A vopy uf (he actnal ndditionul
ingyted ondowsement and nllerute amyloyer’s sidorsomant st be supplied with the cartifionte oF tnsuranee.
ICsnch avidance (s not Raenlsheg), Coutractor will have tho Iimmedinte vight, but not the obbaatlar; 19 pracure at
Subgolitrastors expense (Which Qanlkaclde may ofiseél such costs agalist any Farigl Payment ot finad
paymgir), thesequited iswiange on behalfof Sybeqnltelor, Thoyeferance to “endenvarla™ and “but fallnato
wall such notfos Wil Yinposs no opligatin or Jubility of wity kind upon the company; i3 -agants or
represontatives™ in the eancellation nolificalion portion of thevertificato and/or sndotzoment o he polivy must
ba doleferl, To the firlles sxtent péuniued by law, ony provision au tha Toe ol any eentifiedig of lysuradoes
plovided by Subgonlrastar thal stntes dinylhing lo thi effeal ihnt thp egriifivate ot nsprance dods hok vonlye
Lighis o Insurghee wpon Comtractoris hivreby deointd daleted fioth spoh eetlificato of trsurmico, “Flio tnstpingt:
5 L
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provided heveih by Stibeontinetor shall be primary nlid pon:eontriwjory lofiny ather jsuturive nvaifable to tie
fediidondf [sareds, Waoivers of subrogation shall o provideil Tn favér of Contractor angd Cwner on all
hisusance polleles aasiled by Subsontrastor, Subsanicagtor horaby raleasss Contrautar md-Owiby from all
ofnimg and enuses of aellon resulilng Nonr of velnted lo duy loss coverad oy that shonld have bean sovetad by.
Tusyraneg vequired lo be ineintalned by Subsontmtor ingluding the deduetitsle and any wnlysured poriton,
Additionafly, Subeontraofor shail contply wilh atiy ndditiennl tnsurmnss tequiomonts sol Jath In mily othet
Contrget Doounyivnts,

SECTION 5. INDEMNITY. .

O THE FULLEST EXTENT PERNITTED BY LAW, THRE SUBGONTRACTOR SHALX:
INDEMNITY, DEFEND, AND HOLD HARMLESS THE CONTRACTOR, THE QWNER,
AND ALL OF ‘LREIR OFFLCERS, DIRECTORS, ACIHNTS, ANJ) EMPLOYEES FROM
AND AGAINST ANY AND ALL CLAIVS, SULTS, LOSSES, CAUSES OF ACTION,
DAMAGES, LIABILITIES, FINES, FENALTIES, AND EXPENSES OF ANY KIND
WHATSORVER, INCLUDING, B! NOT LIMITED TO, ARBITRATION OR COURT
COSTS AND ATTORNEY'S FEER (SUCH LEGAL EXPENSES TO INCLUDE COSTS
INGURRED IN ESTABLISHING THIR YNDIMNIFICATION AND OTIHER RIGHTS
AGREED TO IN THIS PARAGRAFH) ARISING OUT -OF OR RESULTING FROM
BODILY INJURY OR DEATH OF ANY PERSON, QR PROPERTY DAMAGH
INCLODING LO8S OF USEE OF PROPERTY, ARINING OR ALLEGED TO ARISE OUT
OF OR IN ANV WAY RELATED 10 THIS AGREBMUENT QR THYE SUBCONTRACTOR'S
PERFORMIANCGE -OF THE WORK OR OTHER ACTIVITIES OF THR
SUBCONTRACTOR, BUT ONLY TQ THE EXTENT CAUSED TN WHOLE OR [N PART
B ANY NEGLIGENT ACT OR QMISSION OF THE SUBCONTRACTOR OR ANYONE
DIRECTLY OR INDIRECTLY BMPLOVED BY THE SUBCONTRACTOR QR ANYOND
FOR WHOSE ACTS THESUBCONTRACTOR MAY BE LIABLE, Tt CONTRACTOR'S
INSURANCE REQUIREMENTS WHICH SUBCONTRACTOR I8 SUBJECT TO UNDIR
TS AGREEMENT ARE $EPARATE AND DISTINCT FROM THEREQUIREMENT OF

" INDEFMNARICATION HEREUNDER,

NOTWFIHSTANDING THE FOREGOING, TO THE FULLEST LX TENY PERMELTED
BY LAW, THE SUBCONTRACTOR SHALL INDEMNIFY;, DEFEND, AND XIOLD
HARMLESS, THE CONTRACTOR, THE GWNIR, AND ALL OF THEIR OFFICERS,
DIRECTORS, AGENTS, AND EMPLOYEES (LN “INDEMNITELS”), FROM AND
AGAINST ANY AND ALL CLATMS, DAMAGES, LOSSES, AND BXPENSIS, NCLUDING,
BUTNOT LIVITED T0, ATTORNEY’S REES (SUCH LEGAL IXPENSES 10 INCLUDI

COYTS INCURRED IN ESTABLISHING THE INDEMNIFICATION AND OTHER

RIGUTS AGRBED 0 IN THIS PARAGRARH) ARISING QUT OF OR RUSULTING
EROM WODILY INJURY TO, OR SICKNESS, DISEASE, OR DEATH QF, THI
SUBCONTRACTOR, ANY AGENT, BWPLOYEE, OR REERESENTATIVE OF THE
SUBCONTRACTOR, OR ANY OF ITS §UBCONTRACTORS, REGARDLESS OF
WHETUER SUCH GLAIM, DAMAGE, LOSS, OR EXPENSE 18 CAUSED, OR T4
ALLEGED T0 BE CAUSED, IN WHOLI OR IN PAR'T, BY THE NEGLIGENCE OF ANY

‘ ‘
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OPTH B INDEMNITEES, IT BEING THE EXPRUSSED INVENT OF‘TIE CONTRACTOR
AND THE SUBCONTRACTOR THAT TN SUCH RYENT THER SUBCONIRACTOR IS TO

INDEMNIRY, DEFEND, AND HOLD HARMLESS THE INDEVINITERS FROM THE
CONSEQUINCES OF THIIR OWN NEGLIGENCE, WHEFHUER IT IS ORI ALLEGTD -

TO BE TXDZ SOLJE OR CONCURRENT CAUSE OX THE BODILY INFURY, SICKNESS,
DISEASE, OR DEATE OF THE SUBCONTRACTOR, SUBCONTRACTOR’S AGENT,
EMPLOYEE, - OR REPRESENTATIVE, OR THE AGENT, EMPLOYER, OR
REPRESHNTATIVE O ANY OF 11§ SUBCONTRACTORS, rﬂm INDEVINIFICATION
ORLIGATTIONS UNDBR THIS PARAGRAPH SHALL NOT BE LIMITED BY ANY
LINITATION ON THR AMOUNT OR LYPE OF DAMAGES, COMPENSALION, OR
BENEPITS PAVABLE BY OR FOR SUBCONTRACTOR UNDER WORKIURS
COMPENSATION AUTS, DISABILITY BENEFIT ACTS; OR -OTRER EMPLOYRE
BENEFIL ACTS. THE SUBCONTRACTOR SUALLPROCURELIABILITY INSURANCH.
COVERING [TS OBLIGATIONS UNDER THIS SECTION 5,

THE DUTY T0 DEFEND UNDER TEHIS SECTION§ IS INDEPENDENT AND SEPARATLE
FROM THE DUTY TO INDEMNIFY, AND THE DUTY TQ DEFENN ERISTS
REGARDLESS OF ANY ULTIMATE LIABILITY OR NEGLIGENCE OF TAE
CONTRACTOR, THE OWNER, OR ANY OF THEIR OFFLCERS, DIRECTORS, AGENTS,
AND ENMPLOYVERS. TEE DUTY TO DEFEND ARISES YMWMEDIATELY UPON
PRESENTATION OIf A CLAIM BY ANY PARTY INDEMNIFIED HEREUNDER AND
WRITTEN NOTICK OF SUCH CLAIM BEING PROVIDED TG SUBCONTRACTOR:
SUBCONTRACTOR!S OBLIGATION TO INDEMNIFY, DEFEND, AND HOLD
TARMLYESS UNDER TS ﬂmg;;uglg WILL, SURVIVE T BXPIRATION OR
BARLIER TERMINATION OF THIS AGREEMENT UNIXL 11 IS TINALLY
DETERMINED BY A GOURT OF COMPETENT JURISDICTION OR ARBILRATION
PANEL THAT A CLAIM AGAINST THE CONTRACTOR, THE OWNER, AND ANY OF
THEIR OFFICERS, MRECTORS, AGENTS, AND EMPLOYEES FOR THE MATTER
INDEMNIFIED HEREUNDER IS FULLY AND FINALLY BARRED BY THE
APPLICABLY, STATUTE QF LIMITATIONS,

T DIEVENSE AND INDEMNIFICATION OBLIGATIONS UNDER THIS AGRETMENT
ARENOT INYENRDED TG AND SHALL N REQUIRY THIE SUBCONTRACTOR OR
OTHERS TO INDEVINIFY OR HOLD HARMLESS & RIEGISTERED ARCHITECT,
LICENSED INGINGER, OR AN AGENT, SERVANT, OR EMPLOYEE OF A
REGISTEREYY ARCIHITECT OR LICENSED ENGINEER TROM LXABILITY FOR
DAVAGI THAT IS (1) CAUSED BY OR RESULTS FROM: (A) DEFECTS IN PLANS,
DESIGNS, OR SPEGIFICATIONS PRUPARED, APPROYED, OR USED BY THE
ARCHITEGT OR ENGINEER OR (B) THE NEGLIGENCE OFf 'FHIS ARCHITHCT OX
ENGINGER INTET RENTT 16\1 OR CONDUOT OF PROFESSTONAL DUTLES CALLED
FQR OR ARIBING QUT OF THE CO‘{STRUCTIQN CONTRACT AND THE PLANS,

7
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DESIGNS, OR SPECITICATIONS THAT ARl A PART OF THN; CONSTRUGTION
CONTRACT; AND (2) ARISES FROM RERSONAL INJURY OR DEA'TH, PROPERTY
INJORY, OR ANY OTHER EXPENSE THAT ARISES FROM YIRSONAL INJURY,
DEATH OR PROPERTY INJURY,

SECTION 6. fndepéndent Subcoptractor Status and Warpanty fo hé Lowflly Bafitled to
Workt In the United States of Amepdea, '

Subeoniraclor agroes that itaud it dmployags, agonly, sind subeontaatora (wnd their employees; ngerits, ind
subeontwnelors) will peilorm (he Work as liiclopendent contractat, and ial a3 -empluyess or agenjs of
Controofor. Conlrator lins wty anthorlty lo direct, supersise; or control this teans, manuor, or methef of
consjraotlon of th ok, Fivther, Subcantractor warranty snd agieas ft will ndependénly vorlfy that ftand its

employecs, ngenty, md subcouhacyors Gnd tholu emplojeas, agants, and subtantenotors) shll b lawiully

antitfgd: 1o yyoike wider the (458 of the Uniled Statgs o Anvetlon,

SECTION 7. Cortification of Complinneg wiih Wgual Buployieent Gpportunity Provistons
XF ihe Project contrneted For hovain iy subjoet to or beanmes subjout fo 41 CIR 60-741,5(1),
thon'tho Subeontractpr zud Coritragtor cortily that they shafl ahidaly tive requirénteuts ¢f 41
CFR 60741,5(r), such reduirentents botng intorporated by yeference herein, This regulation
proliblts diserhnina tiun sgninsd qualified fndividuals on the basls of disability, and requires
affiymntive petion by covered primecontysetors nud sulicontraetoys to employ and ilyance in
coyiloyment gualifiod Individuals with digabilitles.

T tli6 Prajoét cordrsicted for hevuin s subject fo, oy becomes subjtat to, 41 CITR 60:300.5(x),
theu tho Bubeontracior angd Coniractor cortify-that {hey shall akldu by the requironments of
41 CI'R 6D-300.5(x}, sucli reghlvemerits being likorpovated by yoforance i cein, Thiy
vagulatlon prohibits dseriminadton against qualifiod protuectod vetornis, dud végulres
alficative setion by eoyered prin contrietory angl subconlciorg jo émpliy alid ddvanto:
in omploynwant qualified protectod vetorang, :

Suboontvactor furthel covtifioy thit it Iing voadl and famitiarizsd Hsolf with e
roquivernonty sonnined in 4L CIR G0-741,561) tnd 41 CER 60-300.5(ny sud shnll
incorparate the-abive tuguage Indo 1ts purchage orders nud subeontracts,

10 THE FULLEST EXTENT PERVITIED BY LAW, THESUBCONTRACTOR.
SHALL INDEMNIEY, DECEND, AND HOLD HARMLESS THE JONTRACTOR, THE
OWNER, AND ALL OFLHEIR QOFFICERS, DIRLCTORS, AGENTS, AND
EMPLOYEES FRON AND AGATNST ANY AND ALL CLAIME, $UI'TS, LOSSES,
CAUSES OF ACTION, DAMAGES, LIABILIVIES, TINES, PENALTIES, AND
EXPENSES OF ANY KIND WHATSORVER, INCLUDING, BUT NOT LIMETED T,
ARBITRATTON OR COVRT COSTS AND ATTORNEY'S FEES (SUCH LEGAL
EXPENSES TO INCLUDJ COSTS INCURIUED XN ESTABLISHING THIE
INDEMNIFICATION AND OTHER RIGHTS AGREED TOIN TS PARAGRAPTY)

8 é ‘
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ARISING OUT OF, RESULIING FTROM OR RELATED TO SUBCONTRACTOR'S
BREACH OF THE OBLIGATIONS SET PORTH IN THIS SECTION 7,

STECTIONY. Dufwlé iud Dumagus,

W

Subeantimictor's Wolault, ‘s followWwing adts un the purl df Subtodlvastor witl, at Continekirts

optitn, vosylt in ho fymediate tatmbiation oF fiis Agresmznd and all Wotk Otders, and dismissal of

gubsoritrtiotor: fiom &ieh gils,

in

(1) Any delays ofthe Wéik caused by Subeontyactor's Flluve or refitsal b supplyrenpugh skilled
Iatior ormalerialy to et Contraclor’s suheduto,

@ Suboontrasfor's Talluse16 promptly pry any luboy, mulestdl supyiticts, prlion clalmands with
vospeok lo ary Wik, ' '

& Adjudionllap.af Subsbmiietor fo bo bankrwpter insolventaither by Cdniractor orapy coittor
govarnmental anflly.

() 1F Subcontrmatar pr miy of {ls employees, suliconlraotors, o agents (ol emplogees,
aitbontyactors, or agenly of any subeontrastor retalited by Subsonteactor fo perform Work)
wpitBiRe, sy, oF we wider e Influonve of alogliol or illegal drugs whirc on {he silo,
{Svbuontractur agrees to-siwletly enforea rules (6 this offeet and 16 fnfor nll eraployeys, ARenty,
and sulsoantactors U sush mlos will i strietly qifoited.)

(5) Tallire of'Syibsonfrastor o Jt3 agonts, spheontiaetots or amployees ko (a) aperato woiorzod
yehicles or equipment Jn p safé dnd orderly manner, (b) cotply tvith il Lalss and materlal -
Instillation practipes designated by Cantiastor or Qwnor or otherwiso avcopled by the lndustiy, or
{e) lonve (lto Projeot site In u sufb vandition (a8 delernvined by Coutrulor in ity solo digorolion)

during ov aftot cabstruotlon,

(6) Subsoifractor’s fallurido camply seith the provisions of this Agresaiei regardling pssiehmdit
of Subonitigactings

(1) Anyatheryiolalions plths Confract Doctinents includlng, swithout limlatlon, this Agreentant:

Damages.

(1) NoDpwmages for Delyy. Notwithsinidinganglhing to the coutvary in this Agréemett and fo
tho finlleat extont permitiod by lnw, Contraclor il nut ke llable for any loss, elafm, aost, Jlabilly,
or daumage indurved by Buhadniragtor, whathie dieat or indlveet ot whethar rolated lo-oiforts by
Cantraotor lo ucoéletite the Work, o aiieount of yny delay, disruption, hindrance,-or auy othor
impediment whrisoovor, no mojtar by whal, or by whoin bnused. Tzathety tho Cost of Work
(dofined in Seetion 8} Is understood wnd agveed to Ineludesind coveral sxpenses and eadts tue to
duldys, dizruptions, bindrmoaes, orany other Impedinionts regardless offthetrenuse. Subcanivosfor
agrees not to mialwe, and horeby- walvas, any sugh ¢lotin for daimogds.

(2) Subconirieta)s Linbiikty 1p Conbymetor mpin Torminptlon. T this Agreoment Is

forininated at Conticloi's optfon as provided In this Seetlor. 9, Subgontraotor will bie Jlable to

9.
;éi:cpnhidnr
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Contenelor fbr afl posts nod daminges Ieucred by Comtingtay due fo Subeantrastar's filbue to
pocfanm under this Agreement or other Contiact Dooyments (ncludiiig, withoul Hitation, e
finovinb by Wwiich liie cost bo cowiplele the Praject exeeeds the gost df the Work), Subcaiitractor's
flciluve to-keop up the pragress of ihé Work ag required, or Subconisaetor’s failize to stoeujo the
Work a§ diveotet! by Gonleastor. I addlilont to 61l eosts g damagos fnenired by Sontradion.
Subgontriictorshall be linble to Canfraotor Noi it addlfionn] mmotnt equnt fo 25% olall épgls sl
dniages for Coulraclor’y addiliondl ovarlisnd ind related vouls,

& Relmbnrsement Gt Finey, Subeaniractor shall promplly veimburse to Gontraolor and shall
hidemuity, dofend, antl hofd hurmless Contrador rogardinzany finey ot renwiies inoitred iy Contravkor
of Ownbr g5 d result of the adtigns or inactlon of Subcoiractér ox Its awployéey, agedis, tr
subtotivtetors, rafnting lo perfuinatice af Wosk oTothorwiss, including, withwot limftatiop, thelr iflure .

1o ddide by the ioquiremgits of Sechion %{dj, \
SECLION 9. Paymont to Subeontrnctor,

Bn

ny  Poymont by Ownor i3 Copdltign Precedent, Subepnitactor ageeos ond acknowledies that
Confaotor apull seek pagment from Gwaer (ur-the pries of the Work (“Cagt o Wurld") perfoirod

* pursnant to Wark Ordyirs and that Cantrastor lns no duty or obligition to pay Subcotirictor for-any
Wotleuttiil Gontraotor hay been pald by Ownap. Tharefoye,all abllgalions of Cotitraclortp wigks Pariial
Paymonts and Ghal payment are sitbjoet 1o the cxpross vonditony pregedent That Qwner aveepls
Subeoutractor’s Werk it Contmefdr reelvos paynisnls from Owierforall paymonts to Subéontrastor.
I 1y wxprossly agreed that any basls for nen-payment by Owner, fncluding, without Iinjtation, the
bankewpley or litsolvondy oF Owiter, Will nol oxoude This aondiflon pracedent and Subedntraelor
exprosuly assumos the risk of delayed payment or non-paymont by Owuer,

by Partinl Caymeuts Favijul paymehix (Favtinl Paymelys™) for portlons of the Work tlt havo
heen aomjploted wilt b nudo by Cantiaitr b Subvontroter us the Work progrosses, bul nat mare dfen
{lan In acsordanes it Copteasior's vepular payment prodedpirog. As a condiflon proveduntto Partjal N
Puymants, Subeonleagtor niust st wltten applications that provitle n description ofllie porilon ofthe N
Wark fhat hus beew complolod duringthe prymant parlod (ohiting, without Hinftatian, maloflals jind g
supplies nsed theraiit ICpravided by Subzonlractor), ar estimale ol ie pyrdentage olesinpletion ofthe 1
Work, g coliy of éagh olirige ordorfo¥ o payment pariod; safoty ioeting shiety for the perled of tho g
sfioe therfast submisslon for payinent, slieeta {ndieatig the aumber offwurs Worled by niy omplojiges g
of Slwontraotor or any of its subeoutructors (*Em pluyoe e Sheels”) for the perlod of tine sinca the d
lnst submission for paymen, evidénoe of payment, wirvers (luliicing, without Hinttaptan, len werlvers), q
and snpplier affidavits in Frm salisfotory lo Giwitrand Gonilynctor, Tor itsel} its-sul_auyntfhu!nrs-und
niatovia) sppllévs, antl all other tnformptlon Conbractor §s sugquived o provide lo Qwaernsa condition to
Ganictai®s rlglit lorgealve paymedt, Contradior vaservas Uw vighclomodity such ostlmntoa'!q Y sp]e
and oxeluive diserolion andl susl madifications will bidd Subcantiuolor for flio purpose oF meud
Poypieuts; Partial Pagments will be iunde to Subgontractor on on nbout ihe thirtieth day following
approval gF e npplloation far pagment by Contiagtoy and reospt of payment: by Gontruotar froim

Owiier.

¢  TRottuago, Costiaetor will foldin gt feast fen pervait (1D%) ot ench Pante) Paymont (thp
“Hotalngge Amdnul™ or.any greater amount Gonbiadtar ohdeses to vataln ln d1s sole disoroileli.

0 @
SulNQIimgir
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Contrastor may, In hg sole diseretion, walve It right 1o retals uny Retslnage Amount lom any Pactlal
Payients or flnal paymont,

g, Groundsfor Withhuldihg Payaants, Contraclor may withhold ung Partial Paymenis ac it final
piyment bn ehéle o tn povt upon Hhe okstreites pPany brensh of this Agoadment by Subeontiaofor sl
p alir gatisfhotry fo Cliitioslor Iids bueh omysleled,

& Wark Covered lip Ruorlinl Luymen(s, All the vamploted Work coverad by Parlal Payments op
Ungl paymsht made to Subioahtinatar will theseupon benoms lito solo praporty af Conlrdbfisy, by this
provision will ol bs donstyied as valeving Subsontractor: from the saleresponsibitily for all Work ujon
Whioh Pactinl I'ayments have béen nanlo, o tho vestorlion ofany datanged Work, for s esivantfon of
detpulye Work, or ab & watver of Cantratlors vight (6 require fulfillment afall of th ivins of tis
Agreomsnt. Paymenl to Bubesngrastor I spesiionlly ngreed ok (o Inply nestptinde by Coriirntter oy
Owaor of any porton ofthe Weork that talls té samply with the Coutraot Focuraants,

1, . BinalPaymont. Floel pryment copstitutes (ho ontirs wunpaid balanhoe of (e Cost pf Wotk minuy
any amunnts sotaliwd, Fino! prymairt wiTl bo mada by Contraptor to Submontractor upon satisfastion of
Ulra fallywlug eandilfons: :

() The Woukt I8 Nlly petformad Iy acoordancy wih the requirgmants of e Conlrabt
Daduiiionis, ind Subsomteneior Is not i il tucler thisAgveenientor lhe Conlret Doéuments;

() Suboantractor has submilied snffsfiolary.ovidence of pagmoitts to, Whivers by; und releadss
frouis all o)abnis by, Subdentrastat and any porsons, firns, oveoiparations haylng performed wark,

laba, or sevvloos oy furatshed fintselals, squipuient, tools, or supplies to Subeontrastor for the

Warle ({nsluding, withaut Umltnilon, [len walvers) iPyequosted by Qontractory

3)  Subecnfmotor hus delivatud 1u Cuniraotor all as-builrdrasyings, eviifiontions, maliendnce
nuninls, ojjeratiog instifictions; wlltert guarimlies, warranties, ond bonds;

@)  Subotitinetonhns provided shfety weeting shedtsand Bmployee Thivg Sikets For the poriad
of thye siiice (hg last snbmisslion foar payment;

(8)  Owrtel, igoieral tonfiuttar, ahy lander, any archilést, nid Gontrieior havis ageépled {ie
Wark; aid
(6) Cdulenctorhas recelved payment fom Owiier,

& Relenso ol Rotninage, Contrdotor will nglonse.ony Relainago Ainount thirly (30) days aftérnil
gondlifons presedunt (o Subgonleactor’s receiplotiho Al puymont ace tiel,

h Bubeontractors Agreomont t0 Py, Syboontrastor will promptly s whon duw ull ohurges
owed by it-for labot, servions, maforials, aquiptiant, tools, and sippttes Gurivtshed uhdsic ils Agreeingnt
and will kéep the Wark and the Pro{ecl frao- from iy meshanies’ and matertilmon’s lons:

- Subeoniractor shall not acqtile any matorlals, suppllos, ar equipniont:subieetto any securlty literasrov

sonditfonsl sule or oifier dgrement whavs any fitlerast is retinsd by or geiinted to a soller, fntpplip_n or
Lendlor, TFClanlrasiir vebgbalily bolioves that Subsantrasiorhas flluc {9 pay Wligh dusdllelitrges owved
byrSuheantrasior for Its labor, Sovvicss, matalinlg, sasfipmet, ook, und suppliss; Cohiraglor nlny l&sue

11
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Jol ntehgeks nmde-_pt;ynble to Subcontragtor and alfier parfies owed g{y Subeontragigrovditeetly to those
purtles owed by Subeontradtor th Coniraetar's sole diforetion, Confracior shall be enttjeti {o mied

Subconfraclor shall provide acaepinble. seourily nnetig dgnirist slaimg by Subeonltudtor's cieditors,

I INDEMNITCATION FOR LIENS. TQ THE FULLEST EXTENT
PERMITTED BY LA W, SUBCONTRACTOR HEREBY AGREXS TO INDEMNII Y,
DEPEND, AND HOLD ARMUESS THE CONTRAGTOR, THE OWNER,; AND ALL:
OF 'EHLIR OXFICERS, DIRECTORS, AGENTS, AND EMPLOYEES EROM AND
AGAINST ANY MECHANICY AND MATERIALMEN'S LiulS PRON THE
PROJECT, ATTORNEVS' FRES AND CXPENSES, AMOUNTS PATD IN
- SETTLEMENT, AND AVIOUNTS PANY TO DISCHARGE JUDGMENTS ARISING:
QUT OF THE SERVICILS, LABOR, RQUIPMENT, OR MATERIALS FURNISHED
BY BOBCONIRACIOR, OR IT§ EMPLOYEELS, &UPPLIERS, OR
SUBCONTRACTORS, IF SUKCONTRACTOR FAILS TO DO 80, CONTRACTOR
MAY  DEDUCT FROM SUMS THEN OR THEREAFYGR DUE 10
SUBCONTRACTOR SUCH AMOUNTS AS CONTRACTOR DEEMS APPROPRIATE
INTUS SQLE DISCRETION TO INDENNIFY THE CONTRACTOR, THE OWNER,
AND ALL OF THEIR ONFICERS, DIRECTORS, AGENTS, AN} EMPLOYERS
FROM SUCHLYENS, CLAINS, ANDENCUMBRANCES, CONTRACTOR MAY, IN
IT§ SOLE DISCRETION, CURE ANY LIENS OR SATISHY ANY DEMANDS, AND
RECOVER ITY CQSTS RELATED DIRGCTLY ORINDIRECTLY THERETO FRON ' ;
SURCONTRACTOR. SUBCONTRACTOR HEREBY WAIVES, RELTASES, AN -
FORTVER DISCHARGES THIL CONTRACTOR, THY OWNER, AND ALL OF
THEIR OFFICERS, DIRECTORS, AGIENTS, AND EMPLOYERS FROM ALL GOSTS,
EXPENSTES, CLAINS, DERIANDS, DAMAGES, LOSSES, CAUSES OF ACTION, OR
LIABICITIES THAT BUBCONTRACTOR MAY HAVE AGAINST THE
CONTRACTOR, THE QWNER, AND ALL QF THRIR OTFICERS, DIRECTORS,
AGENTS, AND EMPLOYERS THAT ARISE DIRECTLY QRINDIRECTLY FROM
CURING ANY STICH LIENS, CLATMS, ENCUVBRANCES, OR DEMAMDS,

SECTION 10, Miscollonapus,

8, Assignmont and Sugpeyyerd. Subtontreeldr nny Hot aksign or suboontiagt uny pation ofthe
. Work ar its other ubligotions ar eights liereunder without the prlor wellicn gousent of Contyactor, IF
Subcontractor ngslany or subcontaets anyt portion of the Work (with (he prior vweliien consent of
Conlimetor), Subuomiractor will teqnive eash suol asslgnee ov sub-tler subsontractar to domply with the
Conlract Docwuents, meluding, withont fimigadon, e pertinent pravislons of Wiy Agreement
(inoluding, without fimitatioh, Section B) by wrilien agresiiient; # copy of whivh nitst bo provided Io
Confinotor. Subuopliasy herdby wndenditlonally guariitess the pamplindos oF gach-sueh assignee ar
sub-tiar subicontyaoloe with this Agrooment. Subjeet fo tho pregeding provisions of this Seotfop, thiy
Agrgcmont wil] ho blndifs on aild will hinre to (ha bengfit af‘ll\e'par{lcs il thelr vospestive helrs,

ndimvnlstralors, gxventors, suceossdts, and permitted Assigns,

n @
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b Acts of Afflilntes, Por lhe putposs of lis Agreoment, ahty qelion bi any ngant, eniplayoy,
sphoatractor, director, offfeer, or livilge of Subbvnhwotor or iy of tholr agenfs, emnployees,
stbgordraciprs, offivers, or lioviteep shall be deemed wu el o Subdonirastor, Forthe purphaes litreo,
any abligatlon or lubiy-imposed 61 Subtonldtarwith tegprd«o-jts otfployecs orugents shall alip be
doemed an- obllgntlon or Habldise of Subsoniaclor with munid fo anployees ar agénty of s
Sl!llicouh‘ﬂﬂél's. Suhcintiaslory of Snbegnivactor shall inolude agy supjllers ofSubeontimelor olher thasi
Conliaclor,

¢ Offsat, Tnacdillon fo any othor right provided Nerennder, Contmetorslinl be entitled (6 offset ap
amountowed tu It by Subdon(relor ieveundeirwatiiitst any Partin Bayments or final payment tinderthig
Agrdenibitt or any olhek agiseinent;

d,  Clennwp. Subgoritractorwill at alf hmas keop ho Projestsnte-anc fiee ftom tho acemmulption of
waste atevials or yabhbish enuged by its operutions or relaied (0 the Works, Upon complution of the
Wotk and ench portlon therent; Subeaniraotor witl removo all vubbish and st prothwoed by Its
oparatlons or Wark haroundor Tram the Lrajuol as'svefl-as nll of Ifs fiols, cyulpment, mnohirary, @il
surplys mafetiulzua longer nedded agl logye lie Profect i a “bravn Eenior equiyalent donditian
safo for Subeontrdctor’s ompluyees and subssquent contrefots o pecform fligivwork, noless otherwise
Apeaified I wiltog. 1 Subdanirastor fails (o slean up, Coulrolor muy do-go alier writlen notles ta
Subcaidractor and (he opst thevaol will be eharged to Sulicontrctor

¢, Lianwhivar. Subsonltastor hiveby wives antl ralingulshes atty right, whothut graatsd by statute
o not; fo filo or-Slihn any Jien tor Work performed hereiidey,

£ Rolease, Subeontravror fiereby waives, releasos, and toraver disharges the Contraclor, the
Qwnor, wpd. all of thelr offloeis, drootors, ngonts, nud employses lrom all casts, oxponsas, claims,
denandy, dnmuges, Tosses, ennses of palion, or linbililley that Stbcontenetor fiuty have ngainst the
Contimotor, o Owna, and all of thoir offfers, dlredlors, ngents, and chiployecs,  Speeifionlly,
Hubedntrastor dgesos that Bubsonlractot shiall not fils, 6r cause fo be: fled, any: datand, alaim, suit of
enugo of aétion Agtingt Cdntractor and all of its offfvers, dligetols, agonls, apd Sinplayeey hereundor.

g Othay, This Agieerivnt snrbodles this ontiro agreemunl betwsan Hie partics and supsiéedes oll
prioragreemtents nnd undlerstondings, Thls Agreament may bo ainanded ov sujtplenienied only by an
inghumentin writing exeonted by the party againstavhom enforcement issonght. Na delay orhailute by
Coutractor {0 exerelse mny ¥ight or rainatly hapgundeoy, aid va prthal or singld sxerclse ofsuch right ar
remedy, will constituto a walvor of thét or any diltey rlght or remedy. The duties and obligations
[mpogei by this Ageesinentand dehts ahd ramedles avaffablo herenader shal tio In addfffon (¢ and nokn
intliation oF dulles, abligations, rights, and rowedioy oflierwise fmpased o avallnble by Luw. The
prevailing paity to any glisputs shall kave a vight te colleot Ifs renscinablo nftainey’s fees angd espensey,
This Agraomont shall be goveraed by the lnws of the Stale of Texas, without vogavd 10 fhe-opfilels of
law pravistons therdat, The provisiony of' this Agreomont shall bo deetmed indspeitdont wnd sevorably,
ik fe: lavalidity oy partluGnvalldty ofany provigion ok portion theyeofsfjall notafiget ihe viiltdlty o
onftroenbllity of mny ofbby pirgvision or poition trersat! (! Iy the intht of the putios that any Tnvaiid
proviston heyear be refarined to tio exlon-nekessary to minko It enforeénble to the maximnoy extem of
the Inw; ’

['The rerniutler of'this page fitentlonally feft blank.] -
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EXRCUTED to be ottoctive ds-of il date, ﬂrséab_bvci willto,

SUnCcoONTRACLOR!

HURLEY SeRVices, LLCG

By: Gw% v s

By:

Nn‘lnc.‘ﬁl‘b\/ANN') M ENOES -

Tlilo: OWNER

%¥0-0850 331>

Subcontrnctor Souln] Secutly No. or
PFederal LD, No.

BUILPIRS PRI TSQURCE~
SouTHEAST GrOUR, LL
/
(4
Namg
Thlos Vice P esident
ShbEanuieror
Conlielor
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON ) CIVIL ACTION NO: 2016-CP-10-03783

The Retreat at Charleston National
Country Club Home Owners
Association, Inc. and The Retreat at
Charleston National Country Club
Horizontal Property Regime,

Plaintiffs,
VS.

Winston Carlyle Charleston National,
LLC; Colin R. Campbell Construction,
Inc.; Colin Campbell, individually;
Builders FirstSource-Southeast Group,
LLC; Americo Roofing Concepts, Inc.;
DVS, Inc.; Advanced Building
Connection, LLC; Guy C., Lee
Building Materials, LL.C; WS
Contractors, LLC; Dino Schwartz,

)
)
)
)
)
)
)
)
)
)
) BUILDERS FIRSTSOURCE
)
)
)
)
)
)
)
Individually, ;
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

SOUTHEAST GROUP, LLC ANSWERS
TO HURLEY SERVICES, LLC
INTERROGATORIES

Defendants.
Builders FirstSource-Southeast Group,
LLC,

Third Party Plaintiff,
VS,

Charleston Exteriors, LLC; ECC
Contracting, LLC; Hurley Services,
LLC; McDaniel Construction Co., LLC;
AC Construction Corp.; and L&G
Construction Group, LLC; Pohiman
Quality Contractors; and Pohlman
Quality Exteriors, Inc.

Third Party Defendants.

EXHIBIT

i_C
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ExhibitC RECEIVED

Jun 20 2025
THE STATE OF SOUTH CAROLINA
In the Supreme Court SC COUl't of Appeals

APPEAL FROM CHARLESTON COUNTY
Jennifer B, McCoy, Circuit Court Judge

Appellate Case No. 2021-001050
Case No. 2016-CP-10-03783

Opinion No. 2025-6099

The Retreat at Charleston National Country Club Home Owners Association, Inc., and The
Retreat at Charleston National Country Club Horizontal Property Regime,
Plaintiffs,

v.

Winston Carlyle Charleston National, LL.C; Colin R. Campbell Construction, Inc.; Colin
Campbell, individually; Builders FirstSource-Southeast Group, LLC; Builders FirstSource, Inc.;
Americo Roofing Concepts, Inc.; DVS, Inc.; Advanced Building Connection, LLC; Guy C. Lee

Building Materials, LLC; WS Contractors, LL.C; Dino Schwartz, Individually; Charleston
Exteriors, LL.C; ECC Contracting, LLC; Hurley Services, LLC; McDaniel Construction Co.,
LLC; AC Construction Corp.; AC Construction, Inc.; L&G Construction Group, LL.C; Liollio
Architecture; JC Contractors, LLC; Soto & Vasquez Construction, LLC; Costa De Oliveira
Construction, LLC; Solesmar Jesus De Oliveria; Wilson Lucas Sales d/b/a Miracle Siding;
Miracle Siding, LLC; Royal Homes of SC, Inc.; Collen Batissa; Christopher Batissa; Norma
Ferreira Bruno; Mendez Construction, LLC; Juan Garza Ramos, individually; Juan Garza Ramos
d/b/a Juan Constructors; Jessica Marroquin, individually; Jessica Marroquin d/b/a Marroquin
Construction; Carlos Marroquin, individually; Carlos Marroquin Construction; Carlos and
Jessica Marroquin d/b/a Marroquin Construction; Feliciano Cruz Silva; Garcia Roofing, LLC;
Givair De Caris; and Mario Salgado;

Defendants,

Builders FirstSource-Southeast Group, LLC, Petitioner
V.

Pohlman Quality Contractors; Pohlman Quality Exteriors; Palmetto Trim and Renovation;
Edward Bruce Witham; and East Coast Carpentry, Third-Party Defendants,

e ———tme e e e Wb Ak -



Of which Palmetto Trim and Renovation; Hurley Services, LLC; ECC Contracting, LLC; East
Coast Carpentry; AC Construction, Inc.; WS Contractors, LLC; Pohlman Quality Exteriors, Inc.;
and L.&G Construction Group, LLC are the Respondents.

PETITION FOR WRIT OF CERTIORARI

Stephen P. Hughes, Esquire

Bar No.: 002805

William H. Cox, III, Esquire
Bar No.: 101991

Howell, Gibson & Hughes, P.A.
Post Office Box 40

Beaufort, SC 29901-0040
(843) 522-2400

SPHughes@hghpa.com
WCox@hghpa.com

Attorneys for Petitioner Builders
FirstSource-Southeast Group, LLC
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Certification

Counsel for the Petitioner certifies that the petition for rehearing was made and finally
ruled upon by the court of appeals on May 21, 2025.

Questions Presented

1. When a contractor files a general third-party claim against its subcontractor seeking to
tecover in contractual indemnity for all damages for which it might be held liable, does
such claim include those damages for which the subcontractor is either solely or
concurrently responsible?

2. Should a contract provision imposing an obligation to indemnify — specifically as it relates
to a contractor’s claim for damages for which its subcontractor is either solely or
concurrently responsible — be construed in accordance with precedent and with the laws
governing contracts generally, or should it for the first time be subject to the heightened
“clear and unequivocal” standard that would be applicable if the contractor were solely
seeking indemnity for its own negligence?

3, Should the court restrict its inquiry to the provision of the contract directly at issue, that is,
the indemnification provision, rather than considering provisions under which no cause of
action has been brought in this case, and should the inquiry into the meaning of the contract
always give defined terms in the parties' contract the limited meaning ascribed to them in
the contract?

4, Does the court's refusal to honor the severance language in this contract, and its consequent
refusal to sever the offending language and thus save the contract, violate the Supreme
Court's precedent?

5. Does S.C. Code Section 32-2-10 by its specific provisions apply only to agreements in
indemnification, and does its silence regarding attorneys' fees reflect both legislative intent
and a common law imperative that attorneys' fees do not fall within the scope of Section

32-2-107
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6. Isatrial court’s order that is on appeal, and thus on which judgment has not yet been finally
entered, considered sufficiently “final” for collateral estoppel or res judicata purposes?

Statement of the Case

The court of appeals’ opinion, in applying a heightened standard to review of contractual

provisions imposing obligations to indemnify against the negligence of the indemnitor, establishes

new and unprecedented law governing contractual relationships, disrupting well-settled South -

Carolina precedent regarding risk allocation between parties. In departing from established
decisions, the opinion creates legal uncertainty that extends far beyond this case, casting doubt on
the enforceability of standard indemnity provisions across the entire construction industry. The
indemnity provisions at issue — based on a standard AJA indemnity provisions used industry-wide
— have historically been upheld under general contract principles. Never before has South Carolina
law required that contract provisions, imposing the obligation to indemnify against liability for
damages occasioned by the negligence of the indemnitor, meet a heightened “clear and
unequivocal" standard to be enforceable. Yet, for the first time, the court of appeals applies that
heightened standard and ignores Supreme Court precedent setting forth general principles of
contract construction. This shift effectively renders standard indemnity provisions unenforceable,
leaving contractors unable to recover from negligent subcontractors and forcing them to bear the
costs of others’ mistakes. Subcontractors, in turn, avoid accountability for their own negligence.
The consequences are sweeping: two of the contracts at issue date back to 2005 — now, at-least
two decades of construction work is implicated by the Opinion. Petitioner does not believe the

court of appeals intended to rewrite industry norms and accordingly asks this Court to grant review.

Retreat at Charleston National Aplpeal




This appeal is the result of a long and complex construction defect litigation originally filed
by the Plaintiffs on July 22, 2016. [R. pp. 174-186]. The Plaintiffs, The Retreat at Charleston
National Country Club Homes Owners Association, Inc. and The Retreat at Charleston National
Country Club Horizontal Property Regime, sought recovery of damages allegedly occasioned by
deficiencies in original construction of the subject project, a multi-family development, consisting
of 32 buildings, encompassing a total of 129 townhome units, located in Mount Pleasant, South
Carolina. [Id.].

The Plaintiffs’ claims, as asserted against Builders FirstSource — Southeast Group, LLC
(“BFS” or “Petitioner”), allege, among other contentions, that the framing and window installation
services of Petitioner were deficient, resulting in water intrusion and corresponding damages. [R.
pp. 177-179]. Plaintiffs’ forensic expert has also opined: (a) that the windows at the project are
characterized by inadequate DP ratings, requiring comprehensive replacement of those windows;
(b) that installation was performed using incorrect fasteners, which were, both (i) of improper type,
and (ii) of inadequate length to assure required embedment of the fastener into the framing; and
(c) that fasteners were installed at spacing intervals which exceeded those required by the
manufacturer’s installation criteria. [R. pp. 1107, 1108, 11110].

Petitioner contracted with several subcontractors who performed the allegedly defective
installation work at the project. Therefore, Petitioner filed cross-claims or third-party claims,
against its subcontractors, including: ECC Contracting, LLC, Hurley Services, LLC, McDaniel

Construction Co!, LLC, AC Construction Corp and/or AC Construction Inc., L&G Construction

1 plaintiffs filed a Stipulation of Dismissal dismissing their claims with prejudice against McDanlel Construction Co,
LLC on April 17, 2020. Therein, Plaintiffs stipulated that there are no defects In the work petformed by McDaniel
Construction Co, LLC on the project that is the subject of this suit. Premised upon Plaintiffs’ stipulations, the
Honorable Bentley D. Price granted McDaniel Construction Co, LLC summary judgment as to Builders FirstSource-
Southeast Group, LLC claims on December 18, 2020. McDaniel Construction Co, LLC is hot a party to this appeal.




Group, LLC, WS Contractors, LLC, Pohlman Quality Exteriors, Inc., Palmetto Trim and
Renovations, LLC, Edward Bruce Witham?, and East Coast Carpentry Company. [R. pp. 414-
454]. The claims of Petitioner included causes of action in negligence, breach of express and
implied warranty, breach of contract, contractual indemnity and equitable indemnity. [Id.].

Of the above-mentioned subcontractors, eight moved for summary judgment at various
times during 2019 and/or 2020. All eight subcontractors’ motions were heard on November 6,
2020 by the Hon. Jennifer McCoy. [R. pp. 1386-1450]. Each subcontractor argued its own motion,
and the arguments forming the basis for the different motions varied from subcontractor to
subcontractor. [Id.]. On May 10, 2021, Judge McCoy issued seven® separate Form 4 Orders
granting, or granting in part, summary judgment to the subcontractors, and requesting that each
subcontractor submit its own proposed order. [R. pp. 1-19]. As a result, Judge McCoy received
eight different proposed orders, one from each subcontractor, with each outlining different legal
and factual grounds for an award of sumrﬁary judgment. Judge McCoy then adopted each of the
eight proposed orders over the course of multiple days. On July 7, 2021, the lower court issued
orders granting, in part, summary judgment to: ECC Contracting, LLC; AC Construction; Hurley
Setvice, LLC; Pohlman Quality Exteriors, Inc.; and L&G Construction. [R. pp. 22-41,58-83,102-
121]. On July 26, 2021, the trial court issued an order granting, in part, summary judgment to
Palmetto Trim and Renovations. [R. pp. 50-57]. On July 29, 2021, the trial court issued orders
granting, or, granting in part, summary judgment to: East Coast Carpentry; and WS Contractors.

[R. pp. 42-49, 84-101].

2 The Honorable Jennifer B. McCoy Ordered an Entry of Default against Edward Bruce Witham on June 12, 2020.

Edward Bruce Witham is not a party to this appeal.
3 For reasons that are unclear to Appellant, the lower court never issued an initial Form 4 Order addressing L&G's

motion. It did, however, ultimately grant partial summary judgment to L&G in an order dated July 7, 2021.



Petitioner timely moved for reconsideration of each of the eight orders. [R. pp. 1208-
1387]. On August 23, 2021, the trial court issued eight Form 4 Orders denying each of Petitioner’s
motions for reconsideration. [R. pp. 122-145]. Petitioner separately filed eight notices of appeal
— one for each order — on September 22, 2021, By letter dated October 7, 2021, the Clerk of Court
for the court of appeals advised the parties to this action that it had consolidated the eight appeals
filed by Petitioner. Petitioner responded by letter dated October 25, 2021, and later by motion
dated November 22, 2021, setting forth its objections to consolidation of the appeals. Nonetheless,
by letter dated January 28, 2022, the court of appeals reaffirmed the consolidation.

On appeal, this case was considered by a panel of judges composed of Judges McDonald,
Thomas, and Verdin. Petitioner’s final briefs were submitted on November 14, 2022, and oral
arguments were held on\ March 5, 2024. The court of appeals issued its order as a published
opinion on February 12, 2025, affirming the trial court’s orders. Petitioner filed a petition for
rehearing on February 27, 2025. On May 21, 2025, the com‘f of appeals issued a substituted

opinion denying the petition for rehearing. This petition for writ of certiorari follows.

Argument

I. In a marked departure from the Rules of Civil Procedure and common law precedent,
the court of appeals held that Petitioner’s general claim for contractual indemnification
did not encompass a claim specifically for damages caused by the subcontractor’s sole or
concurrent negligence.

The first step in analyzing this case is identifying what type of contractual indemnification
claim is before the court. It is well established that if a party seeks to recover for its own
negligence, the language of the contract on which it relies for such recovery must articulate that

right to recovery clearly and unequivocally. Concord & Cumberland Horizontal Prop. Regime v.

Concord & Cumberland, LLC, 424 S.C. 639, 819 S.E.2d 166 (Ct. App. 2018), reh'g denied (Oct.

18, 2018). However, all other recovery in contractual indemnification — including the right to
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recover from a subcontractor for that subcontractor’s own negligence, whether sole or concurrent
~ is analyzed only in accordance with the rules of contractual interpretation generally; that is to
say, the heightened "clear and unequivocal” standard does not apply. Id.

Thus, the issue here is the extent of the indemnity sought by the Petitioner: a) whether this
Petitioner is seeking recovery for the subcontractors’ negligence; b) solely for its own negligence;
or ¢) potentially for both types of negligence. The answer to that question will determine the
appropriate standard or standards to apply to the parties’ contract.

Petitioner pled that if Petitioner were to be found liable to Plaintiff in the underlying action,
that such liability would be the result of damages caused by its subcontractors. [R. pp. 440-41,
447-449]. Tt then pled that it was entitled to full indemnification for any amounts for which it was
found to be liable to the Plaintiffs (i.e., if Petitioner is liable, it is due to the defective work of
Pe‘_titioner’s subcontractors, so if Petitioner is found liable for the acts or omissions of its
subcontractors, then Petitioner’s subcontractors ate required to indemnify the Petitioner against
such liability). [Id.]. The court of appeals held that because Petitioner sought indemnification for
“any” amounts for which it may be liable, it was seeking indemnification for its own negligence.
[Opinion p. 21]. Because the court dismissed the entire contractual indemnity claim on this
ground, the implicit holding was that Petitioner sought recovery only for its own negligence, and
somehow, in seeking recovery for “any” sums, Petiﬁoner was not also seeking recovery for the
negligence of its subcontractors.

Contrary to the determination of the court of appeals, Petitioner’s pleadings, read in
context, in fact only seek recovery for the alleged negligence of the subcontractors. Moreover at
every stage of this litigation, Petitioner has insisted on the record that it is seeking recovery only

for damages occasioned by its subcontractors’ negligence. But even under the least generous




reading, “any” amounts cannot be determined inherently to exclude amounts that are attributable
to the subcontractor’s negligence. When Petitioner is seeking recovery for “any” amounts, the use
of the word “any” is meant in the sense of its definition: “used to express a lack of restriction in
selecting one of a specified class.” The particular recovery is unrestricted: “any” amounts could
be those amounts attributable to any source of negligence — whether by Petitioner or by Petitioner’s
subcontractors, or by the concurrent negligence of both parties. By this Petition, Petitioner seeks
the ability to pursue those claims against its subcontractors for the subcontractor’s negligence.

A. The court of appeals’ interpretation of Petitioner’s pleadings is in direct conflict with the
Rules of Civil Procedure promulgated by this Court.

Failing to find that a cause of action, which seeks indemnity against the subcontractors,
also encompasses claims arising from the negligence of those subcontractors (whether sole or
concurrent) flies in the face of the rules for pleadings outlined in Rule 8 of the South Carolina
Rules of Civil Procedure. For example, Rule 8(f) requires that pleadings be construed “as to do
substantial justice to all parties." The most just outcome in this case is one that allows Petitioner
to seek recovery against its subcontractors for the negligent work of the subcontractors.

As this Court is aware, the purpose of the new pleading rules, effective July 1, 1985, was
to move to a system of notice pleading. Petitioner’s pleadings were sufficient to place the
subcontractors on notice that Petitioner was seeking damages from its subcontractors for the
subcontractors’ negligence. Moreover, patties routinely plead claims seeking damages they may
ultimately be unable to.recover. Importantly, this overly expansive pleading does not preclude
parties’ recovery of damages they are entitled to.

Rule 8(a) allows a party to plead alternative theories of recovery. Rule 8(e)(1) requires
parties to be concise, and Rule 8(e)(2) promotes conciseness by allowing parties to plead such

alternative theories of recovery in the same count. Notably, when “one of [the theories] if made
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independently would be sufficient, the pleading is not made insufficient by the insufficiency of
one or more of the alternative statements.” S.C. R. Civ. P. 8(e)(2).

In seekiﬁg recovery of “any” amounts, Petitioner maintains it sought recovery only for the
negligence of its subconiractors. However, even assuming the Court adopts a broader
interpretation of Petitioner’s pleadings, it must acknowledge that “any” amounts, if it includes
amounts resulting from Petitioner’s negligence, must equally encompass amounts resulting from
the subcontractor’s negligence, whether sole on concurrent. Petitioner’s pleading, then, becomes
an implicit pleading of alternatives, seeking recovery for “any” amounts — whether from
Petitioner’s negligence, or, alternatively, from the negligence of the subcontractors.

Under Rule 8(e)(2), even if Petitioner fails on its alleged plea to recover for its own
negligence, the alternative plea for damages related to the negligence of the subcontractor remains
fully intact. Rather than adheting to the Rules of Civil Procedure and honoring the remaining
claim, the court of appeals, contrary to the Rules, dismissed the plea for recovery for the
subcontractor’s negligence merely because it found that the alternative claim for recovery for
Petitioner’s own negligence could not stand.

Because the court of appeal’s Opinion contradicts the Rules promulgated by this Coutt,
this Court should grant certiorari to correct the misapplication of Rule 8.

B. The court of appeal’s interpretation of Petitioner’s pleadings is in direct conflict with prior
precedent.

This is not the first time that a contractor has sought complete contractual indemnification
from its subcontractors before the appellate courts. In Concord & Cumberland, whose analysis on
the merits will be discussed in greatef detail below, a confractor sought recovery from its
subcontractor in contractual indemnity for damages caused by both the contractor and the

subcontractor. It pled:
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104. Superior [the contractor] is entitled by contractual provisions, to the fullest

extent permitted by law, full indemnity from the Subcontractors and Suppliers, to

include the assumption of Superior’s defense, as a result of the allegations and

claims made by the Plaintiff, if substantiated.
(emphasis added). Notably, the general contractor did not limit its contractual indemnity claims
against the subcontractors. In moving for partial summary judgment, it explicitly sought recovery
in indemnity against liability for damages occasioned by both the negligence of its subcontractor,
and the negligence of the general contractor itself.

Petitioner draws this Court’s attention to the way that the court of appeals in Concord &
Cumberland handled the general contractor’s claim for relief. The court ultimately allowed the
general contractor to proceed to seek recovery for its subcontractor’s negligence while dismissing
the claim to the extent that it purported to seek recovery for the general contractor’s own
negligence. The Concord & Cumberland Court clearly recognized two types of claims present in
the general contractual indemnification pleading: a claim for indemnity for damages to the extent
caused by the general contractor itself and a claim for indemnity for damages to the extent caused
by the subcontractor - even if such subcontractor’s negligence is concurrent with the negligence
of the general contractor. Here, the court of appeals, contrary to its own precedent, failed to
distinguish these two types of claims in Petitioner’s very similar pleadings. The effect is a
completely contrary result to the one in Concord & Cumberland, where in this case Petitioner is
precluded from any recovery in contractual indemnity, even if the jury determines that the

subcontractors have been solely or concurrently negligent in causing the damages at issue.

IL The court of appeals failed to follow precedent when it erroneously applied the
heightened “clear and unequivocal” standard to Petitioner’s contractual indemnification
claim seeking recovery of damages resulting from the subcontractors’ negligence.

A. In applying the heightened “clear and unequivocal” standard to Petitioner’s claims seeking
indemnity for the subcontractors’ negligence, the court of appeals ran afoul of this Court’s
precedent.
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South Carolina has historically recognized that contractual indemnity provisions are to be

construed in accordance with rules of construction of contracts generally. See Fed. Pac. Elec. v.

Carolina Prod. Enters., 298 S.C. 23, 26, 378 S.E.2d 56, 57 (Ct. App. 1989); Campbell v. Beacon

Mfg. Co., 313 S.C. 451,453, 438 S.E.2d 271, 272 (Ct. App. 1993). Our courts also recognize the
basic rule that when a party seeks to be indemnified from its own negligent acts, the heightened
“clear and unequivocal terms” standard will be applied to the indemnity provision. See Ashley II
of Charleston, L.L.C. v. PCS Nitrogen, Inc., 409 S.C. 487, 490, 763 S.E.2d 19, 20 (2014); Laurens

Emergency Med. Specialists, PA v. M.S. Bailey & Sons Bankers, 355 S.C. 104, 111, 584 S.E.2d

375, 379 (2003).

In Concord & Cumberland, the court of appeals acknowledged and attempted to clarify

those circumstances under which the respective standards are to be applied. However, here, the
court of appeals’ opinion runs afoul of and directly contradicts these precedential cases, including

Concord & Cumberland.

In Concord & Cumberland, Superior was a general contractor who hired Muhler as its

subcontractor. When Superior was sued by the Concord and Cumberland Horizontal Property
Regime, it looked to Muhler for indemnification pursuant to their contract. Superior claimed that
the contractual provisions required Mubler to indemnify Superior, and that Superior’s right to
indemnity included not only damages occasioned by Muhler’s negligence, but also liability for the
negligence of Superior itself. Id. at 645. Muhler countered that the contract did not require it to
indemnify Supetior for Superior’s wrongdoing. Id.

The trial court found, and the court of appeals agreed, that in order for Superior to prevail
on a claim seeking indemnity for its own negligence (as opposed to indemnity for the negligence

of its subcontractor), it was required to show that the contract language granting that right was set

13




forth in clear and unequivocal terms. Id. at 649. The court of appeals noted that this heightened
standard applied regardless of whether Superior was seeking indemnification for its own sole
negligence or for its own concurrent negligence (but notably not for Muhler’s sole or concurrent
negligence). Id.

Because the court found that the language in Superior’s contract did not meet the
heightened standard, it held that the contract did not require Muhler to indemnify Superior for
Superior’s own negligence, and instead affirmed the trial court’s decision that “limited

indemnification to damages resulting from the work Muhler performed.” Concord & Cumberland

at 645 (emphasis added). Thus, despite overt representations by the general contractor that it was
seeking indemnity for damages resulting from both its own negligence and the negligence of its
subcontractor, the court in Concord & Cumbetland nonetheless allowed the general contractor to
recover from its subcontractor for damages resulting from the work of the subcontractor. To arrive
at this conclusion, not only did the Concord & Cumberland Court recognize that Superior’s claims
for contractual indemnification encompassed both a claim to be indemnified for its own negligence
as well as a claim to be indemnified for the negligence of the subcontractors, but the court then
also separately analyzed the two types of claims: to the claim for indemnification for Superior’s
own negligence, the court applied the heightened clear and unequivocal standard and found that
the contract could not meet that heightened standard; however, for the second type of claim —
Superior’s claim to recover for its subcontractor’s negligence — it then applied the analysis used
with contracts generally (i.e., not the heightened standard), and under such analysis the court
allowed Superior to recover for damages caused by its subcontractor (regardless of whether

Muhler’s negligence was sole or concurrent).
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The court of appeals in this case, under factual circumstances nearly identical to those

presented in Concord & Cumberland, has nonetheless reached a diametrically opposed result.

Rather than apply the heightened “clear and unequivocal” standard only to the portion of claims
allegedly seeking recovery for Petitioner’s own negligence, the court applied the heightened
standard to every contractual indemnity claim — including Petitioner’s claim to recover for the
negligence of its subcontractors., Applying the heightened standard, the court then determined that
Petitioner’s contractual indemnity claims failed as a matter of law, because the contractual
provisions were not sufficiently clear and unequivocal to pass the heightened test. Such a broad
application of the “clear and unequivocal” standard is contrary to established law, including the

court’s own precedent.

Remarkably, the court of appeals in this case considered Concord & Cumbetland to be
good law, while simultaneously maintaining that the result it reached in this case — which is

completely opposite that in Concord & Cumberland — is also good law. The two cases cannot

stand simultaneously as precedent. Among the purposes of precedent is to protect those who have
taken action in reliance on a past decision, to require that like cases be decided in a like manner,

and to contribute to the integrity of the judicial process. Dobbs v. Jackson Women's Health Org.,

597 U.S. 215, 263-64, 142 S. Ct. 2228, 2261-62 (2022). Each of these aims is undermined if both

Concord & Cumberland and the court of appeal’s opinion in this case are allowed to stand.

Nowhere did the court of appeals in this case attempt to distinguish its holding from that
in Concord & Cumberland, and nowhere did the court criticize its previous analysis, its holding,
or its results. Nonetheless, the court’s unexplained deviation has implicity rejected established
and recognized precedent regarding fundamental principles of contractual indemnity. See

Coleman v. Page's Est., 202 S.C. 486, 25 S.E.2d 559, 560 (1943)(A decision which is to overrule
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all former precedents and to establish a principle never before recognized should either contain
some internal evidence that the prevailing law is to be overthrown, or else be founded upon
reasoning far stronger than that comprehended in the previous decisions which by implication it
would set aside.)

Unless the Supreme Court weighs in, the result of these two opinions is that the legal
landscape will be filled with instability, unpredictability, and confusion regarding how to proceed
in a situation where appellate courts are divided over whether or not a party may recover from its
subcontractor in contractual indemnity for that subcontractor’s negligence.

B. The Supreme Court should take this case because the consequence of allowing the ruling

of the court of appeals to stand will upend the entire construction industry in ways the

court never intended.

The court of appeal’s opinion creates new and unprecedented law governing contractual
relations between parties. Specifically, it unsettles established South Carolina law regarding the
allocation of risk between contractors and their subcontractors, and it upends the recognized
contractual requirements for indemnity provisions. Inignoring and abandoning precedential cases,

such as Laurens, Ashley II, and Concord and Cumberland, the court of appeal’s opinion has

effectively created new and harmful law that will cause turbulence to the relationships of parties
far beyond this case; virtually every contract currently in effect in the industry is now subject to

challenge and left potentially without support.*

The contractual indemnity provisions to which the court of appeals applied the heightened

clear and unequivocal standard in this case are virtually identical to those provisions reviewed by

4 See South Carolina Ruling Has Major Implications on Indemnity Provislons and Collateral Estoppel
https://www.jdsupra.com/legalnews/south-carolina-ruling-has-major-9011993/
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the court of appeals in Concord and Cumberland, where the court found such provisions to be

adequate to support the contractor’s claim for indemnity against liability caused by the negligence
of its subcontractor — these provisions were not subjected to the clear and unequivocal standard.
Moreover, these provisions are based on provisions promulgated by the AIA. This means they are
standard terms, and they are present in nearly every single contract used in the industry. Never
before had a court required these provisions to withstand the heightened clear and unequivocgl
analysis in order for one party to recover from a second party for that second party’s negligence;
instead courts analyzed them under the rules governing contracts generally, and under that level
of scrutiny, the indemnification provisions were found acceptable. Thus, year after year, they were

incorporated into contracts and year after year, serve as the basis for a contractual indemnification

claim.

Now, for the first time, the holding of the court of appeals will require that a party’s entire
contract must meet the clear and unequivocal standard in order for that party to recover in
contractual indemnity af all. The court of appeals looked at this standard AJA indemnification
language and, by this opinion, has already held that this language fails to meet the heightened
standard. [Opinion p. 23]. While this opinion stands, no contractor who used AIA language will
be able to recover from any negligent subcontractor for that subcontractor’s negligence.
Contractors will be left to bear the financial burdens of the mistakes of others, and subcontractors
who performed negligently will face no consequences. To emphasize the magnitude of the
situation, Petitioner points out that one of the contracts at issue to this litigation contains a version
of this AIA language that dates back to 2005, which means that nearly 20 years of construction

work is implicated in this upheaval.
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Petitioner does not believe that the court of appeals intended to create new law or to upend
an entire industry. It thus asks that thé Supreme Court take this case to clarify (1) that Petitioner
has preserved a claim for contractual indemnity for the negligence of its ‘subcontractors; and (2)
that this portion of the claim for contractual indemnity is subject only to the general rules of

construction for contracts generally, and not to the heightened “clear and unequivocal” standard.

III.The manner in which the court of appeals indefensibly parsed the parties’ contract
violated the long-established rules of comtract interpretation memorialized in the
precedential opinions of this Supreme Court.

The court of appeals’ misinterpretation of the contract language formed the basis of its
holdings, including its holdings that: (1) Petitioner sought recovery only for its own negligence,

which it did not have the requisite contractual language to pursue under Concord & Cumberland;

(2) Petitioner’s right to contractual indemnity ran afoul of Section 32-2-10; (3) the contracts’
severance provisions were unenforceable; and (4) the contracts were unconscionable. All of these
court of appeals’ holdings rely on a misconstrued view of the contract in which both the warranty
and the indemnity provisions allegedly permit Petitioner to recover for its own negligence. The
court of appeals reached this view of the contracts by isolating provisions of the contracts, some
of which are completely irrelevant to the issue in this case, and by refusing to give defined terms
their explicit meaning — despité precedent from many Supreme Court cases to the contrary.

"The cardinal rule of contract interpretation is to ascertain and give legal effect to the

parties' intentions as determined by the contract language.” Whitlock v. Stewart Title Guar, Co.,

399 8.C. 610, 614, 732 S.E.2d 626, 628 (2012) (quoting McGill v. Moore, 381 S.C. 179, 185, 672

S.E.2d 571, 574 (2009)). "A contract is read as a whole document so that one may not create an

ambiguity by pointing out a single sentence or clause." Williams v. Gov't Emps. Ins. Co. (GEICO),
409 S.C. 586, 595, 762 S.E.2d 705, 710 (2014) (quoting McGill, 381 S.C. at 185, 672 S.E.2d at
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574). When a contract is unambiguous, a court must construe its provisions according to the terms

the parties used and as understood in their plain and ordinary meaning. Schulmeyer v. State Farm

Fire & Cas. Co., 353 S.C. 491, 495, 579 S.E.2d 132, 134 (2003).

Despite the explicit prohibition against creating an ambiguity by pointing out a single
sentence or clause, the court of appeals has done exactly that. It points to the unrelated Warranty
provision of the contract, where the subcontractor agrees to provide a warranty for the Work the
subcontractor performed on the project. The court of appeals found this provision unconscionable
because, by the court’s interpretation, the provision purports to require the subcontractor to warrant
work that Petitioner, rather than the subcontractor, performed. But this erroneous interpretation
was reached only because the court read this provision in isolation AND the court ignored and did
not address the fact that “Work” is a defined term, limited, by the explicit provisions of the
contract, to the materials provided and/or services performed by the subcontractor. [R. pp. 1451,
1464, 1477, 1489, 1501, 1514°]. When read with the proper definition, as the parties intended, the
Warranty section no longet can be interpreted to require something illicit, and thus, the Warranty
section can no longer be the basis of any the Court’s holdings listed above.

The opinion evidences that the court of appeals failed to give credit to the defined term
“Work” as required under the contracts. The court of appeals’ failure to do so directly contradicts
this Court’s precedent on honoring terms used by the parties in the contract. See Schulmeyer, 353
S.C. 491, 495, 579 S.E.2d 132, 134 (2003) (explaining courts must interpret a contract “according

to the terms the parties used”).

5 The Record on Appeal does not contain copies of BFS contracts for L&G Constuction and AC Construction, however
the contracts are Identical in form and content to the “Later Contracts,” and why L&G and AC filed mations joining
the other parties’ motions for summary judgment. SeeR. pp. 1156, 1205-1207.
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In addition to failing to acknowledge defined terms in the contract, the lower court and
court of appeals reviewed terms and provisions of the contracts which have absolutely no relevance
whatsoever to the claims pending before the court. For example, the court focused on the warranty
provisions of the contract despite the fact that there is no warranty claim before the court®. Further,
the court of appeals took issue with a provision within “SECTION 8, Payment to Subcontractor,”
when there is no claim or issue regarding payments owed by Petitioner to subcontractors before
the court. Moreover, the court of appeals inappropriately considered a provision in “SECTION 5.
Indemnification,” that pertains only to bodily' injury claims made by an agent, employee or
representative of the subcontractor, which is absolutely not at issue or a claim before the court.

The court of appeals in picking and choosing select language from non-relevant provisions
to create conflicting terms, directly contradicts this Court’s precedent that a court may not review
isolated portions of a contract ot single sentences or clauses to create ambiguities. See McGill, 381

S.C. at 185, 672 S.E.2d at 574; Farr v. Duke Power Co., 265 S.C. 356, 218 S.E.2d 431 (1975);

Williams v. Gov't Emps. Ins. Co. (GEICO), 409 S.C. 586, 595, 762 S.E.2d 705, 710 (2014).

Because the court of appeal’s opinion conflicts with this Court’s precedent on basic rules of
contract interpretation, this Court should grant certiorari.

IV.The failure of the court of appeals to sever any problematic language in the contract
conflicts with this Court’s precedent regarding severance provisions and severability of

contracts.
Contrary to the finding of the court of appeals, the contracts, when the terms and provisions
are given their propet, reasonable, and plain meaning, are not replete with illegal or unconscionable

terms. As such thete is no basis to support the court’s failure to sever, when the provisions in fact

& While Petitioner pled breach of warranty causes of action, Petitioner conceded during oral arguments at the trial
court that Stoneledge at Lake Keowee Owners' Ass'n, Inc. v. Builders FirstSource-Se. Grp., 413 S.C. 630 (Ct. App.
2015) is valid law and renders the warranty claims as disguised indemnity claims and thus it did not appeal the trial
court’s ruling granting summary judgment on such basis.
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comply with relevant law. Petitioner is not asking any court to re-write the contracts; however, to
the extent necessaty, it is asking the Court to honor the intent of the parties and sever any provision
that violates South Carolina law.

“Whether an illegal provision in an otherwise valid contract may be separated from the

contract is a matter of intent of the parties” The Beach Company v. Twillman, Ltd., 351 S.C. 56,

64, 56 S.E.2d 63, 867 (Ct. App. 2002). The presence of a severability clause, such as the clause

incorporated within each of the contracts at issue here, should be treated as strong evidence of the

parties’ intent to sever unenforceable language. Jane Doe v. TCSC, LLC, 430 S.C. 602, 615, 846
S.E.2d 874, 880-81 (Ct. App. 2020). Equally importantly, this Court has long since held that the
primary purpose in the construction of contracts is to discover the intention of the parties, which,
when discovered, will be given effect regardless of technical forms of expression. Am. Nat. Bank

of Winter Haven, Fla., v. Caldwell, 166 S.C. 194, 164 S.E. 613, 615 (1932).

The contracts at issue here contain separate distinct sections relating to separate matters,
including, respectively, indemnity, warranty, payment, etc. [R. pp. 1451-1525]. Moreover, the
section regarding indemnity, in addition to. its initial paragraph upon which Petitioner relies in
support of its indemnity claims, is further characterized by separate paragraphs, each addressing
separate and distinct circumstances under which an obligation to indemnify may arise. [R. pp.
1455-56, 1468-69, 1482-83, 1494-95, 1506-07, 1519-20]. Each of these separate sections, and the
distinct paragraphs within the respective sections, relate to separate rights and or respoﬁsibilities
and are all subject to severance if needed without compromising the goals of the contracting
parties.

Moreover, the contracts also include severability provisions that explicitly state

“The provisions of this Agreement shall be deemed independent and severable, and
the invalidity or partial invalidity of any provision or portion thereof shall not affect
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the validity or enforceability of any other provision or portion thereof. It is the
intent of the parties that any invalid provision hereof be reformed to the extent
necessary to make it enforceable to the maximum extent of the law.”

[R. pp. 1460, 1473, 1488, 1500, 1512, 1525].

In light of the format of the contracts and the severability provisions, there can be no

dispute that the parties intended for any unenforceable provision be severed and the remainder of

the contract be left intact and in effect. Moreover, the court of appeals opinion declining to honor -

the severance provision defies reason as certainly, no party to the contract intended that the contract
be rendered wholly unenforceable, as all parties to the coniract relied upon the contract for business
purposes and their livelihood.

The court of appeal’s opinion directly contradicts this Court’s precedent which
acknowledges that for centuries, the law has stricken illegal parts from contracts and upheld the
legal parts, as long as the central purpose of the parties' agreement did not depend upon the illegal
part.  Huskins v. Mungo Homes, LLC, 444 S.C. 592, 595-96, 910 S.E.2d 474, 477-78

(2024)(citing Pigot's Case, 77 ER 1177, 1179 (1614); United States v. Bradley, 35 U.S. 343

(1836)). Moreover, our courts perform severance even where the parties may not have intended

such action to take place. Id.

Accordingly, this Court must grant certiorari to review and correct the errors of the court

of appeals.

V. Whether S.C. Code Section 32-2-10 prohibits a party’s ability to recover attorney’s fees
is a novel issue in South Carolina, and the Supreme Court should hear this case to clarify
that under strict statutory construction, Section 32-2-10, which is in derogation of
common law and expressly applies only to indemnification, does not apply to attorneys'
fees, which are a separate form of recovery.

Section 32-2-10 governs agreements for indemnity against liability for damages; it is silent

regarding attorneys’ fees, and no South Carolina Court has yet addressed the question of whether
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the statute was intended to apply expansively to attorneys’ fees or whether it was intended, as

written, to apply only to indemnification for damages.

When approaching statutory interpretation, courts must assume that the legislature was
aware of the common law, “and where a statute uses a term that has a well-recognized meaning in
the law, the presumption is that the General Assembly intended to use the term in that sense.” Grier

v. AMISUB of 8.C., Inc., 397 S.C. 532, 536, 725 S.E.2d 693, 696 (2012). Additionally, when, as

here, a statute is “in derogation of the common law,” it must be strictly construed. Id.

Section 32-2-10 specifically states that it governs agreements for indemnity against liability

for damages. As noted by Concord & Cumberland, our courts “have consistently defined indemnity
as ‘that form of compensation in which a first party is liable to pay a second party for loss or

damage the second party incurs to a third party.” Concord & Cumberland, 424 S.C. at 646-47.

Attorneys’ fees do not fall within the scope of indemnity because they are not paid by a first pérty
to “a second party for loss or damage the second party incurs to a third party.” Rather, they are
consequential damages of an indemnity claim. Because Section 32-2-10 imposes restrictions
unknown at common law, it must be strictly construed. Because it uses the term “indemnify,” a
term that “has a well-recogm'zgd meaning in the law,” it must be read only to apply to agreements
governing indemnification; its meaning may not be expanded by the court to include agreements

governing attorneys’ fees.

While Section 32-2-10 addresses agreements governing the duty to indemnify, the statute is
silent as to agreements imposing a duty to defend. The duty to defend and the duty to indemnify

are two separate and distinct contractual obligations. City of Hartsville v, 8.C. Mun. Ins. & Risk

Fin. Fund, 382 S.C. 535, 544, 677 S.E.2d 574, 578 (2009). “Although these duties are related in

the sense that the duty to defend depends on an initial or apparent potential liability to satisfy the
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judgment, the duty to defend exists regardless of the [indemnitor’s] ultimate liability to the

[indemnitee].” Sloan Const. Co. v. Cent. Nat. Ins. Co. of Omaha, 269 S.C. 183, 186, 236 S.E.2d

818, 820 (1977). As such, this Court should grant certiorati to review the Record on Appeal which

will confirm that Paragraph Three of the Later Contracts is neither addressed nor prohibited by

Section 32-2-10.

VI Whether a trial court’s order on appeal is “final” for purposes of collateral estoppel or
res judicata is a novel issue in South Carolina and a split issue in the Fourth Circuit; the
South Carolina Supreme Court should hear this case to resolve the uncertainty and
clarify the state of the law in South Carolina,

The issue of whether a trial court decision on appeal is sufficiently “final” for purposes of
collateral estoppel is an issue of first impression in South Carolina. There are no cases on point.
Even the cases cited by the parties herein have reached different conclusions, and the issue is split
amongst states in the Fourth Circuit. Compare Arkansas Best Freight Sys., Inc. v. H.H. Moore,
Jr. Trucking Co., 244 Va. 304, 307, 421 S.E.2d 197, 198 (1992) (“A judgment, to be relied upon
for the application of the doctrine of res judicata, must be final, and a judgment which is being
appealed is not final for res judicata purposes.”) to Warwick Corp. v. Maryland Dep't of Transp.,
573 F. Supp. 1011, 1014 (D. Md. 1983) ("Such a consequence would also be laughable. If a
judgment was denied its res judicata effect merely because an appeal was pending, litigants would
be able to refile an identical case in another trial court while the appeal is pending, which would
hog-tie the trial courts with duplicative litigation.") Because the issue is one of novel impression

in South Carolina, the Court should grant certiorari to provide clarity on this issue.

Moreover, the court of appeals overlooked that no trial court has yet answered the question
of whether Petitioner can recover, under the relevant indemnity provisions of the respective

contracts, for the negligence of its subcontractors, regardless of whether Petitioner can recover
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indemnity for its own negligence. All prior cases cited as the basis for the lower court’s collateral
estoppel have involved the lower courts’ consideration of Petitioner’s claims purportedly seeking
indemnity against Petitioner’s negligence. No prior court has specifically addressed the issue —
the specific claims Petitioner contends that it is seeking in litigation — of whether Petitioner may

recover indemnity for the subcontractors’ negligence.

The doctrine of collateral estoppel is only available when the same issues of fact or law are
actually litigated and directly determined by valid and final judgment. Carman v. South Carolina

Alcoholic Beverage Control Com'n, 317 S.C. 1, 451 S.E.2d 383 (S.C. 1994) (emphasis added).

The issue before the trial court in this case was whether BFS may recover under the relevant
indemnity provisions for the subcontractors’ negligence (whether sole or concurrent). This issue
has not been ruled upon by a single court to date, and thus, it is not subject to collateral estoppel.
Therefore, this Court should answer the novel question, which is not precluded by collateral
estoppel.
Conclusion

Because the opinion of the court of appeals in this case contradicts the rules promulgated
by this Court, flies in the face of precedent, and will unwittingly upend the entire construction
industry, the Supreme Court should grant certiorari in this case and provide guidance to the courts,

the parties, and the industry on the correct analysis of contractual indemnification claims.
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