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CERTIFICATE OF COUNSEL

Counsel for Appellant certifies that the Petition for Rehearing was denied by the
Court of Appeals on September 27, 2013.

QUESTIONS PRESE-NTED

THE COURT OF APPEALS “SHOULD HAVE HELD THAT THE
»RESPONDENTS DID NOT COMPLY WITH SECTION 42-9- 260(F) OF THE
SOUTH CAROLINA CODE OF LAWS (1976 AS AMENIED) AND
REGULATION  67-506 OF SOUTH CAROLINA WORKERS’
COMPENSATION :COMMISSIQON AND THAT RESPONDENTS’ REQUEST
FOR TERMINATION OF BENEFITS SHOULD HAVE BEEN IENIED
BECAUSE THE AUTHORIZED HEALTH CARE PROVIDER DID NOT
REPORT THAT THE CLAIMANT HAS REACHED MAXIMUM MEDICAL
IMPROVEMENT

Al THE COURT OF APPEALS SHOULD HAVE HELD THAT THERE WAS NO
COMPETENT, TIMELY ~EVIDENCE OF MAXIMUM  MEDICAL
IMPROVEMENT.

STATEMENT OF THE CASE

The Appellant/CIalmant Emma Hamilton (Emma) was injured at work on July 22, 2008,
when her rlght arm was puIIed into a roller on the machine she was operatlng—a ‘rollér-
crush injury”. She received treatment at Tuomey Ind‘ustrlal Medicine and Wellness Clinic
from a physician, Dr. Gee. The only “authorized heéalth care provider™ throughout this
claim was Dr. Gee. '

On March 27, 2009 Dr. Gee wrote that Emma reached maximum meédical improvement
(MMI) between February 25, 2009, and March 25, 2009.” TR p. 85. The Respondents
required Emma.to go to Dr. Green an orthopedist, for an mdependent medical evaluatlon
(IME)”. This referral was not’ for treatment and Dr. Green provided none. Dr. Green did
find MMI on the date of the appomtment February 11, 2009; but ‘Dr. Gréen also
recommended occupatlonal therapy. TR p. 92.

Dr. Gee concurred with the requést for occupational therapy -and continued to treat Emma
in his office every four t6 six weeks through February 25, 2010. TR 109. Just, one week

! To the best of this writer’s knowledge, this term appears only twice in the regulations and statutes govemm0 workers’
compensation law in our state, in Regulations 67-505 and 67-506, governing suspensjon or termination of-benefits when
more than 150 days have elapsed since the injury was reported. See also also §42-9-260(F).
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earlier (February 18, 2010), he had stopped occupational therapy because the therapist
was concerned about Emma hurting herself. TR pp. 129 and 209. He also wrote in this
report: “I think the first thing that needs to be done is get another MRI of her wrist and
maybe get more than one ‘opinion as well as seemg if-anything has chahged since_ the
previous MRI.* Dr. Gee confirmed all of this in a ‘handwrittén ‘note asking for referral to a
hand specialist. TR p. 133. He obviously changed his opinion about MMI.

The Court of Appeals did not mention that Dr. Gee signed and gave to the Respondents a
Form 14B dated November 11, 2009, stating that Emma was not at MMI Dr. Geé never
mentioned MMI again. So his Iast statement on the issue is that Emma was not at MMI.

The Respondents sent Emma to another orthopedist for an IME, and not for treatment. Dr.
Fulton wrote on June 30, 2010, that he “did not believe any furthier treatfent or testing is
medlcally necessary”, that he did not “see” any permanent |mpa|rment and that he saw
“ne contraindication to return to work without restriction”, arid that he “dld not believe” any
further treatment or testing was necessary. TR p. 93.

Emma was denied further treatment despite her consistent complaints and Dr. Gee's
requests for a repeat MRI and a repeat “nerve conduction study/ electromyography
(NCS/EMG)”. No one has yet diagnosed Emma’s problem and certain mentioned
diagnoses have not been excluded, e.g. reflex sympathetic dystrophy (RSD).

This:honorable Court will note that Emma has abandoned two of the issues she raised in
the Court of Appeals. She is not questioning the finding that she lacked credibility,
aIthough she strongly believes that characterization has no basis .in fact and knows that
she told the truth. (Compare her deposition testimony with her hearing téstimony.) She is
not quéstioning amount of permanent impairment awarded, although she does not believe
that she received a fair award. She has always wanted more medical treatment so that
she ‘can return to work.

Emma requests certiorari because neither the South Carolina Workers' Compensation
Comniission (WCC) nor the South Carolina Court of Appeals answered the two basic
questions she has posed in this petition: Does a carner/employer have to present a findihg
of maximum medical improvement from an authorized treating physician or authorized
health care provider before payment can be stopped; and does expert testimony have to
be stated to a reasonable degree of medical certainty—not words like “beliéve”, “see”, and
‘contraindicate™? This writer cannot find that the former has ever been addressed by this
Court and that the latter needs elucidation in light of several opinions on the subject of
when testimony is required “to a reasonable degree of medical certainty” and what
language will suffice for such a standard to be met.

The South Carolina Court of Appeals affirmed the Decision of the Commission. Emma
Hamilton v. Martin Color-Fi, Inc., and Liberty Mutual Insurance Co., Op. No. 5144 (S.C.
Court of App. Filed June 19, 2013.) The Appellant petitioned for a rehearing and for a
rehearing en banc. Both requests were denied on September 27, 2013.
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ARGUMENT

. THE COURT OF APPEALS SHOULD HAVE HELD THAT THE
RESPONDENTS DID NOT COMPLY WITH SECTION 42-9- 260(F) OF THE
SOUTH' CAROLINA CODE OF LAWS (1976, AS AMENDED) AND
REGULATION 67-506 OF SOUTH. CARQOLINA W@RKERS’ COMPENSATI@N
COMMISSION AND THAT RESPONDENTS’ REQUEST FOR TERMINATION
OF BENEFITS SHOULD HAVE BEEN IE‘NIED BECAUSE THE
“AUTHORIZED HEALTH CARE PROVIDER” DID NOT “REPORT THAT THE

CLAIMANT HAS REACHED MAXIMUM MEDICAL IMPROVEMENT !

Section 42-9:260 deals with suspension or termlnatlon of payments, commonly called
“temporary total disability” or TTD The statute grves emp|oyers/carr|ers a one hundred
fifty (150) day period wrthln Wthh to |nvest|gate a ¢idgim, during which time they can even
stop payment that has been commenced. The- standards for suspendmg or terminating
payment in the first one: ‘hundred fifty (150) days are very relaxed. §42-9- 260 (A-E), S:C.
Code Ann. (1976 as amended); WCC Reg. 67-504. For rnstance TTD can be suspended
or termihated immediately if the * ‘treating physician” says one can return to work full duty or
light duty. After the one hundred fifty days, however, either the consent of the rnjured
warker or a Commission order is required to suspend or terminate TTD (* stop payment”).

The gist of Emma’s argument on this issue is simple and inéscapable. Section 42-9-
260(F) says ‘that the Commlssmn ‘shall provide by reguIatlon the method and procedure
by which. benefrts may be suspended or termlnated for any cause ...” Reéguiation 67-506
reads as follows in pertinent part:

A. After the one hundred fifty day period, the employer’s representative shall not
suspend or terminate temporary compensation except as provided in this
regulation or in R. 67-505.2 Disability is presumed to continue until the
employee returns to work, except as provided herein.

B. After the one hundred fifty day period, when the claimant is receiving temporary
compensation and the authorized health care provider reports the claimant has
reached maximum medical |mprovement the employer's representative may
terminate compensation .... Emphasis added.

So the applicable statute and regulation make it clear that the Commission sets the rules
for “stop payment’; and the regulation makes it clear that the authorized health care
provider or treating physician must report that a claimant has reached MMI before
compensation can be terminated. An IME doctor is not an “authorized” doctor.

Neither the Commission nor the Court of Appeals responded to this issue. The
Commission ignored it. The Court of Appeals said that the authorized doctor found MMI
“between February 25, 2009 and March 25, 2009”. This is ah accurate statement, but this

2 This regulation is entitled “Suspending Temporary Compensation after the First One Hundred Fifty Days after the
Employer’s Notice of Injury.”
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writer submits that ‘it jgnores the intent of the statute and regulatlon as Dr. Gee
subsequently oplned on November 11 2009 that Emma had not reached MMI

.MMI is-a-term. used to indicate that-a person has reached Such.a, plateau that.in the
physmans optmon there is'ho. further medrcal care or treatment wh|ch will legsen the
degree of |mpa|rment o Banner V. Westlnqhouse Elec Corp 319 C 24, 28, 459 S.E24
324, 327" (S C. App 1995) It presupposes that actlve medlcal procedures have' ceased
Yes, -one.gan be at MMI and-still get treatment deS|gned to help hér maintain that status
However this wrlter submlts that contlnumg apporntments every four to six weeks W|th an
|ndustr|al medlcme physrcnan physrcal therapy, occupatlonal therapy, and orderlng tests
e.q: and MRI; is:not: MNiI, IR fact, as Stated dbove, Dr Gee himself said Emma was- not at
-MMI on- November 11, 2009 “The statements of MMI made by Drs Gee and Green in
February or March 2009 are meanrngtess when treatment contlnues for- another year '

The point is that smce ‘the Respondents do not have a report of MMI from the authorrzed
doctor Dr. Gee, then they were not ent|tled 1o “stop payment Attentlon is invited. to the
Férm 21 filed. by. the Respondents requestrng a hearlng TR p. 274 Th|s is the offrcral
form of the Commrssmn for an Employer requestlng a hearlng The Respondents checkéd
the box wh|ch reads: “The authorized health carg prowder states the clalmant has reached
maxrmum medlcal |mprovement ‘To rer on ‘an lndeflnlte teport of MMl and reject a
statement eight months later that Emria was not at MM ‘clearly abuses the intent-of the
above cited statute and regulatlon

Dr. C:Se.e, the o,nl_yauthonzed health care provider or treating doc‘:tor}, clearly did not bélieve
Emma wa’s‘ at'l\'/IMI. when he referred her to a *hand specialist” in 2010.

One other |mportant factor is that the Commission, through |ts Medical Services Provider
Manual S. C. Workers' Compensat|on Commission, effective July1 2010, p. 4663, states
as foI}I,ows

The medical provider performing an IME may not be the medical provider_se,le'Cted
to provide the treatr’he’nt or follow-up care, Unless the carrier or self-insurer-and the
employee agree to this, or unless an emergency exists.

Drs. Green and Fulton clearly state in their reports that they performed IMEs. They were
not authorized treating doctdrs, nor could they be -without Emima’s consent. She did not
consent.

The reason an IME doctor cannot be a treating doctor under our workers’ compensation
system w1thout consent of the claimant is because the IME doctor doés not form a patient-
physman relatlonshlp with the claimant. The IME. doctor owes his or her aIIegrance to the
hlrlng entlty and not the examinee.” L..Postol,. Disability Evaluation, 2™ Ed. , Chapter 7,
“The Medical-Legal Interface”, p. 64 (American Medlcal Association, 2003).

3The language quoted below is the same in the predecessor manual, which was effective beginning January 1, 2003. In
fact, all of the Ianguage in the section on IMEs-is identical tothe latest vérsion.
5



This writer respectfully submits that the General Assembly and the Commission méant
what - they said when they reqwred “treatrng phyS|C|ans or authorlzed health care
prowders to report MM before paymenit- and beneflts couId be stopped This is -a very
|mportant protectlon for clalmants knowing that the docto‘r‘dec1d|ng whether or not their
treatment and compensation end has at least accepted themn as a patierit.

This claim makes the point. Emma was not sétisfiéd with the treatment she got from Dr.
Gee; her testlmony makés that. clear Howéver, Dr Gee may not: be. to bIame as he
ordered tests that were not done and he ordered treatment that was not- authorlzed for Iong
perlods 1f one reads the. last note Dr Gee wrote he has been unable to find what
Emma’s problem was. and he wants§ “her referred to a “hand speC|aI|st He thinks a reépeat
MRI'is in order. " ‘

The Respondents did not authorize Dr. Fulton (or Dr Greén earller) to treat they ordered
an IME. Readlng Emma’ s testlmony about how she was treated by the IME doctors shows

that there is a different staridard when the doctor doés not accept the m;ured worker ds a

patlent

Dr. Fulton’s report; relied upon most heavily by the Commission, will be discussed below
for its shortcomings as’ riiedical evidence. It cannot, however, satlsfy the. mandatory

;dlctates of the istatute (" [After one hundred fifty. days] the commission shall provide by

regulatlon the miethod and procedure by wh|ch beneflts may be suspended or. termmated
for any' cause.. ) and- regulation (“[A carrler] shall not ... tefminate- temporary'
compensatron except as providéd in th|s regulatlon ' )

If Emma is correct in her argument on th|s issue, then the request of the Respondents to
stop payment as well as other requests |n the Form 21, should have beén denled 4

Il THE COURT OF APPEALS SHOULD HAVE - HELD THAT THERE WAS NO
COMPETENT TIMELY EVIDENCE OF. MAXIMUM MEDICAL IMPROVEMENT.

As shown above, the statements of Drs. Gee and Green that Emma was at MM were not
tlmely being made as they were about erght months before Dr. Gee referred Emma to Dr.
Fulton. Also establtshed above is that in"November, 2009, Dr. Gee wrote that ‘Emma was
not at MMI. The Respondents must rely on a report from Dr.: Fulton dated June 30, 2010,
to suppoit their claim that Emma has reached MMLS The only other ‘evidenice i$ from
Emma who certalnly does nat believe that she is atMMI.

4 Respondents may argue that physical therapy, occupational therapy and work hardenlng do not tend to reduce her
dlsablllty or make Emma better. In Scruggs v. Tuscarora Ydrns, Inc., 362 S.E. 2d 319, 294 S.C. 47 (S.C. App 1987), the
carrier argued Ms. Scruggs was not at"MMI becausé 'she was getting physucal therapy and it was “helping her some”.
The Couft of Appeals relied on the authorlzed physlcran in, fndlng MMI. In this case, an IME doctor, Dr. Green, said on
February 11, 2009, that Emma was 3t MMI, but he sald she may - have some strength issues that may respond to a
supervrsed work- hardenlng/BTE rehabllrtatron progfam.” " TR p’ 88. Every report from the authorrzed physrcran after that
is consistent with continuing treatment and .hopéd-for improvement. For mstance ‘on July 1, 2009 Dr. Gée wrote:."l am
requestrng that ‘'she indeed be in the therapy program and that she “work- -up to” and complete the work hardenrng
program.” TR.p. 88. As opposed fo, Scrugg Dr. Gee was prowdmg strengthenrng wrth a goal of lmprovmg Emmas
function—tending to reduce her drsabrlrty The goal clearly was to imprové Emma’s condition so that she could return to
work. That is what Emma is seeklng through this. petition.

> Emma respectfully submits that, even if Dr: Fulfon’s report is found to be an adequate or competent statement of
MMI, which Emma of course denies, the Decision dnd Order of the Commission cannot stand for reasons stated in the
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Dr. Fulton never uses the phrase “maximum medrcal improvement” to categorize h|s
flndlngs nor. does he use ‘the phrases “to a reasonable degree of medical cértainty’ o

‘most probably to give the requrred authent:crty to hrs statements or opinions He saw
Emma one time for the sole purpose . of. giving a medlcal oplnron He has :no: ewdence
cther than that op|n|on If. that oprnlon is not stated to the ”reasonable degree of medlcal

certainty” standard or its equwalent itis worthless

In Micheau.v. Georqetown Countv 396 S.C. 589-, 726 S.E.2d 468 (2012) thls Court held
that in repetltlve trauma cases medlcal opinions must be stated to a reasonable degree of
medlcal certalnty based on the requrrements of Sectioh.42-9: 172 Ih other words in such
oases the .words: must be - expressly used. Sectlon 42-9- 160 has the same - Ianguage
relative to* medrcally complex cases" 6 An expert oplnlon concerniig work- relatedness of
an injury must bé stated 1o a reasonable degree ¢ of- medlcal certalnty

These statutes require that the gctual words “to a reasonable degree of medical certainty”
to be used onIy in repetrtlve trauma and medrcally complex cases; but they can .be
instructive about what'is requrred of an expert opinion’ generally, because Dr. Fulton, Just
like the doctor whose opinion was questioned in Micheau, .was fota treatlng doctor. Even
if properly in evrdence Dr Fulton's répert adds nothlng to Respondent s clajms:- Compare
it to- Dr. Moore S oprnrons WhICh are stated to a reasonable degree of medrcal certarnty,
but were lgnored The expert oprnlon of Dr. Fulton i§7in evrdence ‘but |ts truth was not
admittéd. Its actual words prove noth|ng medrcally, except what Dr. Fuiton “thinks”. It is
as though he almost purposefully was vague and amblguous '

Whéther the actual words “maximum medical improvement” and “to a reasonable degree
of medlcal certarnty are mandatory or not, an expert opinion must be deflnlte and -cértain
to be of any probatlve value. In workers’ compensation cases, the systemn is supposed to
provrde benéefits forinjured wbrkers through procedures that are relatlvely srmple fast and
not expensrve The rules of evidence are not strictly applled Evrdence comes in through
the Administrative Procedures Act, Sectlon 1-23-310, et seq.. Records ¢ome in as
submitted by doctors and other experts. Deposmons are expensive, so few are ‘taken'in
the average case.

Expert reports need to be cléar-as to what they mean. Dr. Moore stated: “This is oplned to
the standard of reasonable medical certalnty [S]he has not achleved a plateau that is
unlikely to change within the néxt yeaf with mterventlon as | belreve her strength will
augment with rehab efforts provided. She is NOT at MMI, and further treatment: is
indicated. ... Once again she clearly is NOT-at MMI.” TR p. 246. No equrvocatlon or'doubt
there. Compare that to Dr. Fulton’s statements nd statement of MMI; he statés what he
“believes” and what he does or does-not “see” or what is contralndlcated but does his
report reach the level of medical certainty sufficient to deny treatment to a claimant?
Certainly, more than this should be required.

ﬁrst. argument in this brief. A report of MMI from the authorized physician is indispensable for termination of
temporafy compensation or treatment.
5 Compare Section 42-9-160(F) and Section 42-9-172(C).
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The problem here is that Dr. Fulton’s statements do not reach the: level required for expert
medical dpinion “évidence of maximuri medical rmprovement whether “the Michesu

.standard iS uséd or not.. He makes no statement on the -issue that reaches the IeveI of

rehablllty requwed

Dr. Gee-said Emma was.not.at MMI in November 2009. Dr. Moore said the same on June
1, 2009 and September 4, 2010. Their oplmons are clear and stated to a reasonable
degree of médical .certainty. Dr. Green S oprnlon on MMIis SO remote as 1o be uséless,
berng in March, 2009 Dr. Fulton’s opinion is so ind&finite as to be useless

There is no competent, tlmely evidence that Emma is. at. MMI; and the standard for
defrnrteness of medlcal testrmony in South Carollna is greater than in other states in
Largon’s Workers’ Comgensatlon Law, Sectlon 130. 06[2][d] page 130z 119 (LexrsNexrs
2001) thé foIIowrng statement is found: “In South Carollna even- probably and Irkely are
not strong enough, but the court has indicated that it will be satlsfred wrth phrases such as
‘more than likely’ or ‘more than probable’ because these |nd|cate a 'a greater degree of
certainty.’

In the case of Ducker v. Dunean Mills, 63 S.E.2d 314,218 S.C. 465 (S.C. 1951), this Court
wrote as foIIows

“This Court in a number of cases, has already held that'where medlcal test|mony s
.relied upon to sustarn an award, the medlcal withess. must testlfy, taking into
,con3|derat|on all attendrng data, it is his or their professronal oplnlon that the result
in guestion most probably came from the cause alleged It will be” seen that it is not
suff|C|ent to- -say that the result in question probably camie from the cause alleged,
but most probably, or words of similar import.

Similarly, in Cross v: Concrete Materials, 114 S.E.2d 828, 236 S.C. 440 (S.C. 1960), this
Court stated thé foIIowrng in‘reversing an award of the Commission that had been upheld
by the Circuit Court;

It is inescapable that the opinion of the witness, as first and finally expresSed by
him, is that the causal connection here is possrble but he.was unwrlllng to op|ne that
it is 'most probable That is the fair appraisal of his téstimony. Therefore the
evidence was insufficient to sustain the finding of causai conriection, for which the
judgment will have to be reversed and the award set aside.

These two cases do not involve MMI, but they do relate to medical evidence. When one
compares the words used by Dr. Fulton, they do not reach thé lével required by South
Carolina caseés.

In light of the Mlcheau case and the two statutes and two cases mentioned above,
clarification is néeded as to when medical evidence is required to be given to a reasonable
degree of medical certainty or, stated another way, must a doctor say more than that he

“believes” an injured worker can return to work or does not require more medical treatment
8



or that returning to work is not ‘contraindicated”? Propositions stated in the negative
("nothing contraindicates” or “seeing nothlng) are less defmlte than a direct statement.
More importantly, bellevmg is more frequently associated with an opinion or faith in
'somethlng The “contraindicate”, “see’ or “believe” are not -words used in science or
medicine to-state an’ expert opinion. In fact, they cften are used to equivocate or express
lack of full information. Maybe something else is out there that Dr Fulton knows about but
did not have provided to him by the Respondents the functlonal capacity evaluation,
perhaps. In Gamble v. Price, 289 S.C. 538, 347 S.E.2d 131 (1986), a motor vehlcle
accident case, the Court of Appeals stated the followmg.

Dr. Eﬁé@fte'stiﬁed Gamble “ has (emphasis added) sustained disability from this
accident....” The word “has” is more definite than the words “most probably.” Thus,
we hold Dr. Piggot's testimony satisfies the standard set down by Armstrong and

other South Carolina case law on this point.

Emma submits that the words used by Dr. Fulton do not equate with “most probably” or
‘most definitely”.

If Regulation 67-201 and many cases stating a similar intent are to be given meaning, the
Decision and Order of the Commission should be vacated or reversed and Emma should
be allowed the medical treatmeént she has requested for years now:

'67-201. Application of Regulations

A. These regulations are entitled to a liberal construction in the furtherance of the
purpose for which the South Carolina Workers’ Compensation Law is intended.

B. In doubtful cases, the application of these regulations shall be in favor of the
injured employee.

CONCLUSION

The Respondent failed to present a timely report from the authorized health care provider
that Emma was at MMI, because they could not get one. If the applicable statute and
regulation are to be given meaning, “stop payment’ should have been denied for that
reason alone. The last statement of the authorized provider was that Emma had not
reached MMI.

Furthermore, Emma does not believe there is any timely, competent evidencé of MMI.
However, this issue should not have to be considered because there is no timely report of
MMI by the authorized provider. Even if an IME doctor in thé usual case does hot have to
specifically use the “magic words” of MMI and “reasonable degree of medical certainty”,
his report must use other words that support a definitive determination that a claimant has
reached that point where further treatment “is static or is stabilized with or without medical

9



treatment. The determination is appropnate when there are no physical limitations on the
clalmants ability to perform the same or other suitable job as the claimant performed

before'the | injury.” Regulation 67- 502(D)
Our Workers'’ Compensatlon Act is clear about why it was enacted and for whose benefit.
It has not beén applied as' it should for Emma Hamilton. The Cross case makes it clear

that liberal construction-does not trump competent proof even for a claimant. In this case,
the Respondents have not followed the law, nor have they presented competent proof of

MMI.

Respectfully. submitted,
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Liberty. Insurance Corporation
WC550- 614499

0810330

15438 0895

Enclosed please find herewith for filing with the Court the original and 6 copies of the Appellants Petition
for a Wirit of Certlorarl | have mcluded a check in the amount of $100.00- for the filing fee. | would appreciate your
filing the orlglnal and returning one (1) clocked copy of the Petition for a Writ of Certiorari in the attached self-
addressed, stampéd envelope. By copy of this letter, | am serving the $ame upon thie opposing counsel

With kind regards, | am

JTMcjr/lewn
Enclosure
cc. Emma Hamilton

Candy Hindersman, Esquire

Sincerely,

Joseph T. McElveen, Jr.

RECE PV Rg)

0cT 2 8 2013

SC Court of Appeas




