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PROCEDURE
l. The Summons and Compliant were filed on March 11, 2011.
2. ‘The defendants filed their Answer, Counterclaims and Third Party Summons and

Complaint on April 29, 2011.

3. The Third Party defendants filed an Answer on May 12, 2011.

4. The Reply was filed on May 12, 2011.

5. The hearings were held on August 20, 2012, October 30, 2012, October 31, 2012 and

December 11, 2012.

STATEMENT OF FACTS

_ Three Runs Plantation Homeowners Association, Inc. is a corporation organized and -

existing under the laws of South Carolina. The subdivision is located in Aiken County, South

Carolina. Three Runs Plantation Homeowners Association, Inc. consists of homeowners who

own property in the subdivision or use the facilities by some form of agreement.
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The defendants, Jay J. Jacobs and Judith B. Jacobs, purchased lots 10 and 11 in Phase 2
of Three Runs Plantation on December 14 2007. The defendants’ deed was recorded on

December 17, 2007. The original Protective Covenants for Three Runs was originally

recorded on November 30, 2005. The defendants were presented with a brochure for Three -

Runs Plantation that state'd future amenities included tennis courts aﬁd a fitness center. THosé
amenities had not been built when fhé defendants purchased their lots. Although the plaintiff
stated that the brochure had a disclaimer, the brochure presented to the defendants did not have
the disclaimer language. The defendants and the plaintiff used the same real estate
broker/agency and it appears a dual agent agreement was signed by the parties. Thé Contract

for Purchase and Sale allowed the defendants five days to review the protective covenants of

. the subdivision prior to being bound by the terms of the agreement. The original language in

the protective covenants refers to the oﬁginal subdivision plat recorded on November 23, 2005.
Numerous amendments were filed intluding the Fifth Amendment to therbroteétivexcovenants
on May 30, 2007 adding Phase 2 lots (1-60) to the Protective Covenants. This is prior to the
defendants obtaining their property. ‘ .

The plaintiff claims that the defendants are in violation of the protective covenants by
failing to maintain their property in “clean and first class condition” which is the language used
in Article III‘, Paragrabh 12, Maintenance of Lots which states: ’ A

All lots, including vacant lots, must be maintained in a clean and first class

condition, including mowing all grass, controlling the weeds and keeping the

same free from trash, debris or accumulation of other-items on said lot. In the

event that an owner does not maintain _said owner’s lot(s) in such -first class

condition, the Association shall be entitled to perform the necessary work to said

lot to bring it up to an acceptable condition in the Association’s sole discretion

and any costs so _incurred by the Association shall be treated as assessments in

accordance with Article VL.

Pursuant to Article V, Paragraph 1 (B), until -95% of the residential lots shown on the.

referenced .plat are sold, the Association is cOn_tfolled by the developer.. The protéctive

‘covenants identif}-/AJ . Wayne Raiford as the Developer.
The defendants filed a third party action against T. R. Sales Plantation, LLC and J.

| Wayne Raiford. The defendants deny the plaintiff is entitled to any requested relief and assert

2-

MAla 2




the affirmative defenses of failure to state a cause of action, release/accord and satisfaction,

waiver, estoppel and unclean hands. The defendant also requested relief pursuant to

_ counterclaims that the plaintiff failed to comply with terms of the protective covenants and by-

laws. The defendants also claimed they sustained actual damages and a{tomey fees as a result

IS

. of the plaintiff's failure to comply with the by-laws and covenants.

The defendant’s third party complaint alleges a breach of the agreement with-the thlrd
party for failure to provide certain amenities that were represented when the defendants
purchased their property.

The third party defendants and the plaintiff denied the alnlegations of the defendant third
party plaintiff.

Jay J. Jacobs was the first witness cal!ed by the plaintiff. He testified that the lots were

purchased in 2007 and the home was built in 2009. The defendant did -not remember reviewing

the protective covenants prior to purchasing the property but did not deny the language in the

contract of sale signed by the defendants. The defendant agreed that he had received a letter
from Mr. Raiford that their lot was not in compliance with the protective covenants on Qctober
21, 2010. The defendant did not agree that they were in violation of the covenants. The
defendant stated he believed that he can maintain the lots as long as he stays within the
guidelines of the protective covenants. The defendant then received a letter from the attorney

for the plaintiff dated January 26, 2011 stating that, pursuant to the language of the covenants,

" the Association had the sole discretion to determine what was acceptable under the protective

covenants guidelines.

Daniel Willis, an appraiser testified that Three Runs Plantation’s sales numbers and
prices per acre (for vacant lots) were higher than those of other comparable subdivisions in
Aiken County. He agreed that if the amenities that were promised were not built, owners could
feel their property was worth less due the absence of those amenities.

John Garner is a marketing consultant employed by the developer. He has been
marketing real estate for:44 years and bégan working with the developer in 2005.. He worked
on the brochure presented to the defendants He believed Three- Runs Plantation was to be an
equestrian development but admntted that the pubhcanon The Aiken Horse did represent the
development as equestrian and non-equestrian. By 2011, the tennis courts and fitness center

were removed from the brochure. He described the existing amenities of the riding easements,
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* the various riding arenas, swimming pool, picnic areas and clubhouse. He testified that the

fitness center was still in the plans but little interest had been shown by residents for the tennis
courts. A
Mr. Garner testified that the defendant’s lots were not cut in the same pattern as other

lots in the subdivision. Normally, the lots/pasture areas are cut twice a year. Mr. Garner

admitted that the protective covenants reference 95% of the lots being sold refer to a specific |

plat that is described in the original covenants. The witness also testified that Article IX
provides for additional property to be added to the scheme of the development.

Laurie Garner is also involved with the marketing of the subdivision. She testified that
she has received complairits about the defendants’ lot. She further testified that the amenities in

a subdivision can change as the subdivision develops. There were amenities such as the

cabana, cross country school and a second arena that were built and never advertised in any

publication. The protective covenants allow the developer to change, add or delete amenities.

The plaintiff presented numerous homeowners in the subdivision to -testify about the
defendant’s property and the protective covenants. Laurie Ann King testified that she wanted
the protective covenants enforced and that the defendant’s property is not maintained in the
same manner as- other owners. She was not concerned with the amenities schedule or votiﬁg
rights for the owners, even though she would like a fitness center. She had no interest in ténnis
courts.

Kari D. Schneider did not know the standards outlined in the covenants. She believed
the standard should be a comparison to other owner’s yards. She was not interested in any
voting rights for the owners at this Fime, but would like the added amenities whenever the
developer believes it appropriate to add those specific amenities. o

Katherine Viele testified the defendants’ lot was different from other lots in the
subdivision. She was not familiar with the “first class condition” language in the protective
covenants. She thought the protective covenants set a specific height limit for the grass. She
also testified that there were other lots that she did not believe were in compliance with the
grass requirements under- the protectwe covenants. She had no complaints about the amemtles
and understood that those may expand depending on future sales. She was riot interested in any

/

owners having voting rights at this time.

»
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George King believed that 'the defendant’s property had more trees than other lots. He
would like all lots to be maintained in thé same manner as his lot or in a neat and attractive
fashion. The witness keeps horses on his lot. The defendants do not keep horses on their'loAts.
Mr. King believes the term “lot” is the same as “pasture”. He felt the condition of the lots
shown in Defendant Exhibits 6 and 7 were not acceptable or in compliance with the protective
éovenants. . _

Arthur L. Streami lives on the same street as the defendants. He reviewed the b’rotective

covenants before he purchased property in the subdivision. He felt the defendants lot had

“scrap trees” growing on their lots. He believes that owners should observe the way their

neighbors keep their lots in the subdivision and maintain their lot in the same fashion. He did
agree that this was not the standard under the protective covenants. He believes more amenities
will be added as more lots are sold.

Carl Juvrud lives on the same street as the defendants. He reviewed the protective

covenants before he purchased property in the subdivision. He described the defendant’s lot as

-a jungle. He agreed that the term “first class condition” could be interpreted differently by

different individuals. He received approval from the developer to install a radio tower in his
yard. An email from this witness to the developer was introduced discussing the developer
cutting the defendants grass when the defendants were going out of town. The developer did
not attempt to cut the defendants grass. »

Rhonda LaVerghetta has lived in the subdivision since 2010. She reviewed the
protective covenants prior to purchasing her lot. Her belief was that the owners were supposed
to keep the lots in the same condition as it was when it was purchased. She felt the defendants
maintained their lot in a different manner than allowed in the covenants. She did not use the
language in the protectiv'e covenants when she testified about the defendant’s lot. She testified
that the defendants had small “bushy things” on the lot, had some trees growing in the riding
easement area and that the owners were provided with guidelines for mowing.

Mary Guynn is an attorney with fifteen years. experience. Her practice includes
transactional real estate law. She drafted the protectivé covenants for Three Runs Plantation.
She discussed the covenants beiﬁg a contract between the parties. Hdméowners, owners, the
homeowners association or the developer may enforce the covenants. She testified that the

Three Runs Plantation Subdivision covenants provide that the developer controls the
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development until ninety five percent of the lots are sold. She testified that the percentage
applies to all phases in the subdivision. She prepared and recorded nine amendments to the
protective covenants. She testified that an examination of the title would disclose the
protective covenants and the amendments. She further testified that Article Il allows the
developer to add land to be covered by the covenants. Article V discusses the duties of the
homeowners association and states that the developer may add or delete amenities and controls
the schedule for the amenities being completed.

On cross examinaiion, she testified that she was aware that there had been attempts to
seftle this matter. She identified the property maintenance guidelin‘es and testified that she felt
the guidelines were enforceable against the owners. She referenced Article XI as the section
that allowed the developer to change the restrictions.She testified that she did not believe the
guidelines were more restrictive than the covenants. »

The Guidelines are dated August 30, 2010. The cover letter states, in part, “The HOA...
has decided.that further explanation is needed to clearly state the required level of maintenance
for all prop-ertAy 6wners..."’ The guidelines were to go into effect on October 1, 2010. The

document states,that the purpose is to clarify the, “clean and first class condition” phrase in the

_protective covenants. The guidelines require regular mowing and weed control. Grass and

undergrowth was to be no higher than 18 inches in the pasture, paddock and wooded areas. The
guidelines also discuss the intention of the HOA to enforce the guidelines. Owners were
advised that the HOA would perform inspections to assure compliance with “the lot

maintenance guidelines”. The sample email notification letter uses the phrase “your lot(s) were

~ found to be in violation of the lot maintenance guidelines....”

Article X of the protective covenants provides the duties of the association to add or
delete amenities and schedule the amenities. Article XI provides the effective period of the

covenants and when changes may be made by the developer or the owners. Article Xl also

_provides the terms under which the developer may waive, repeal or vary the declarations if the

decision does not result in the restriction being more restrictive without the prior.consent of the

affected owner or fifty percent of the lot owners within the subdivision.
Ms. Gdynn also testified that the origiﬁal protective covenants and five amendments
had been recorded prior to the defendants purchasing the property. The first amendment dealt

with setbacks and the second through the fifth amendments added additional phases to the
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subdivision: Although the brochure provided to the defendants did not contain a disclaimer, the
protective covenants were recorded and were included in the marketing mate}iél. _
Freeman Belser is an attorney retained by the defendants to respond to the letters they
received from the attorney for the developer. After reviewing th§ protective covenants and the
guidelines, he felt the guidelines, in adding specific height requirements for the grass were
more restrictive that the recorded covenants. By the language in Article XJ, the guidelines
would have no effect on the defendants since the guidelines were more restrictive. After some
additional communication with the attorney for the developer, the defendants agreed to mow
and weed their property to comply with the original covenants. The developer’s attorney then
advised Mr, Belser that the developer would seek to recover approximately $4,000.00 in
attorney fees. Mr. Belser responded that the developer was not a prevailing party in the

agreement and that his fees were only $1,000.00 for his representation. On cross examination,

Mr. Belser admitted that the defendants had apparently not cut the grass within five weeks of .

the agreement.

Wayne Raiford is the developer of Three Runs Plantation. He has developed six other
developments. He has incorporated protective covenants in all of those developments. The
marketing material was prepared by the Garner Group. The Three Run Plantation contract
provides five days to review the protective covenants. Mr. Raiford signed the defendant’s
contract of purchase and sale and the deed into the defendants. Tﬁe Carolina First material was
prepared by Courtney Conger and Mr. Raiford did not participate in the preparation of the
material. She was an agent for the development.

He testified that decisions about the amenities are based on comments from existing
owners and potential buyers. Currevntly the existing amenities include horse arenas, equestrian
trails, cross country arena being built, a clubhouse, picnic shelter and swimming pool. Mr.
Raiford testified there has not been a big demand for tennis courts. He testified that a well has

been installed that is of sufficient size for the fitness center. The amenities that have been built

.are paid for as the facility ‘is built. The clubhouse, arenas, pool have been deeded to the

homeowners association. .
Mr. Raiford testified about his attempts to have the defendants cut their grass. After a
discussion in 2010, he received an email from the defendants about portions of the defendant’s

property being allowed to grow naturally including trees being allowed to grow. He met with
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Mr. Jacobs and was not able to resolve the issue. He testified that the “scrub oaks” were not in
compliance with the covenants. He did testify that if the property looked like it did prior to the
time his deposition was taken, he would not have filed the act»ion. He still did not believe it was
in compliance at that time though. He believes the defendants began cut‘ting their grass in

January 2011. At some point, the defendants cut the grass between the trees that were gfowing,

but did not cut or trim the grass around the trees. Numerous pictures were introduced as

examples of the defendant’s failure to comply with the covenant concerning the maintenance
of the lot. These photographs were compared to other photographs to show what he believed
was acceptable. Mr. Raiford believes he is the party with éu‘thority to determine what is in
compliance with the covenants. He also testified about the Architectural Committee
responsibility to approve plans. No plans or letter from the Architectural Committee were
introduced. _ ' ' |

On cross examination, Mr. Raiford admitted that Ms. >Conge‘r, who provided the
brochure, was his agent. In fact, she was a dual agent in this case and a disclosure form
appears to have been signed by the defendants about this relationship. He admitted that 95% of
lots have been sold based on the original plat referenced in the covenants, but not on the
additional areas added to the subdivisioﬁn. His position is that until 95% of all the lots are sold,
he has control of meetings being scheduled, setting agendas, the financial records, dues and the,
use of dues and other duties and powers outlined for the developer in the covenants‘and by-
laws . ' ‘

He admitted that the 2009 Aiken Horse publication mentioned the tennis courts and the
fitness center. The information does not state that those amenities were just being considered
or subject to change. There were also some signs in the subdivision that had information about
tennis. courts and the fitness center. At some point after the defendants purchased their
property, those signs were removed or changed to delete the reference to those two amenities.

He believes the restrictions give the developer that authority. The protective covenants were

“part of the-brochure that the defendants relied on when reviewing information about the

subdmsxon He also empha51zed that potential buyers have five days to revxew the covenants .

before they are bound by the terms of the Contract of Sale.
M. Raiford agreed that the money was available to build the tennis courts and fitness

center when he was deposed. Further, that the marketing material can be relied on by potential
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buyers and may be inconsistent with Article V of the covenants concerning the developer’s
authority to control what amenities will be built. He disagreed that the defendants had been
damaged without those amenities. The fitness center is still expected to be built and he does
not believe the value of the real estate was affected by those amenities not being built. On
May 16, 2011, the developer sent a letter to property owners that discussed the amenities. The
proposed amenities discuésed included the tennis courts and the fitness center. Another portion
ef the letter discusses landscaping but does name the defendants. Mr. Raiford admitted
Defendants’ Exhibit 16 and 17 are brochures that describe a recreational facility with
swimming pool, tennis and fitness center. Defendants’ Exhibit 19 contains an advertisement
for the subdivision that does not mention the fitness center or tennis courrs. It also does not
mention other amenities that have built in subdivision. _

The plaintiff end the defendant exchanged several emails in 2010 discussing the
landscaping. The developer stated that the defendants had mowed some of their lot but other
areas had not been cut. The defendant’s position was that they would continue~to mow the
front of their property, right of ways and-open areas but wanted to maintain a more natural
woods area on other portions of their property. Mr." Raiford felt this was Just an excuse not to
cut and maintain the lots. The defendants responde_d that they mowed 50-100 feet from the
road and that they had received no complaints from neighbors.

Mr. Raiford testified there was no distinction between mdwin’g all grass and mowing
the lot. He relied on the “clean and first class condition” language in the covenants. He agreed
that the covenants contain no requirements on how often to mow the grass, the types of trees
that can be grown and what is the. maximum height for vegetation. He testified that the
Architectural Committee (ACC) does control what is approved for ‘the lots for landscaping.
There was no testimony about any particular action by the ACC in reference to the defendant’s
lots. N - .

In August 2010, the owners received a set of guidelines from the developer. According
to the developer, the guideline of 18 inches for a height requirement is not more restrictive than

“clean and ﬁrst class condmon He does not believe the guidelines amended the covenants.

Mr. Ralford felt there was an agreement that the defendants would cut their grass. Thrs
was not done by the defendants, Mr. Raiford did not feel the agreement meant that he had
prevailed in the matter. The developer reviewed numerous photographs testifying that some
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met the standard of clean and first class condition while others did not. He testified that the
horse manure sbread on the riding trail was not a violation based on his review of the
photograph. The covenants do address this condition and it was not clear why this is-not a
violation. He felt the radio tower was not a violation since the developer approved the
installation through the covenant procedure. Horse trailers parked in view of the road were felt
to be in compliance by tﬁe witness. A&icle [1I, Paragraph S allows trailers to be kept on a lot if
they are not unsightly and parked in the rear yard not visible from the street. Mr. Raiford felt

the covenant language only addresses those vehicles parked in an *unsightly manner”.

" However, the covenants clearly state that trailers will be parked in the rear yard and not visible

from the street. The spreading of the manure appeared to only occur once and the extent of the
parking traxlers in other areas was dlfﬁcult to determine.
Following the completion of the plaintiff’s case in chlef the defendant’s motions for a
directed verdict-on the attorney fee, cost and other matters were denied.
. The defense called Mr. and Mrs. Branchato who reside in Three Runs Plantation
subdivision. They have lived in the subdivision for approximately six years. Both testified that
the amenities advertised include the tennis court and the fitness center. Mr. Branchato felt

those amenities would add value to his‘p'roperty. Both discussed $1,500.00 per year in

"homeowner’s dués and would like to have some voting rights. Both felt that the defendants

kept their property clean and that it was in clean and first class condition.

Mr. Jacobs testified that the defendants used Courtney Conger as their realtor. She
provided the brochure to the defendants that did not have all of the disclaimer information. The
Jacobs purchased two lots in 2007 for ‘$280,000.00. The home was completed in 2009 for
$8_00,000.00 to $850,000.00. They moved to Aikén in 2009, The ageﬁt assured them that the

tennis courts and fitness center would be built. Those amenities were selling points to the

defendants. Mr. Jacobs believes those amenities would increase the value of his property and '

increase his enjoyment of living in the subdivision.

Mr. Jacobs does not -believe there-has been uniform; enforcement of the protective

'covenants In his opmlon they are the only owners being sued by the developer for alleged

violations even though other violations have occurred. He belxeved there have been v1olat10ns
in the signage requirements, failure to complete constructlon of a home within one year,

owners living in a trailer, unpainted fences (eventually painted on outside but not on the inside
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~ of the fence), parking trailers in areas not allowed under the restrictions, allowing a fence to

built in an easement, allowing a radio tower to be installed, use of amenities by nonresidents

including one party who has a horse training school adjacent to Three Runs subdivision and

" manure on the riding trails. Article V, Paragraph 3 allows the developer, as long as he owns

common areas and land on which amenities are situated, to allow non-lot owners to bec'or‘ne
members of the Association. Mr. Jacobs believes his past experience as an officer/treasurer of a
homeowners association and his business experience would be an asset if the owners were
allowed to participate in the decisions for the subdivision. On cross examination, Mr. Jacobs

égreed that the real estate has lost value due to the economy. He reviewed bhotographs and

testified about the discussions he had with Mr. Raiford. Mr. Jacobs testified that he never

intended to have pasture land since his lots are non-equestrian and owners have different
opinions as to what first class and clean condition means in the protective covenants.
Judy Jacobs testified that she would use both the tennis courts and the fitness center and

the amenities would increase the value of their property. She testified that they were told those

-amenities would be completed soon wheri they purchased the real estate. She further testified

that they cut their grass three to four times per year. There was one period of time when the
grass was not cut for six months. She also feels that Mr. Raiford does not enforce the same
grass cutting requ‘iremer‘lts on other owners. She testified that the Jacobs did not change the
property after the two lots were purchased.

She provided details through photographs identifying various oak trees on the property
and that she would hand weed those areas and wished to have those natural trees grow on the
property. She admitted that there were one or two small trees in the riding easement on their
property. She agreed that the developer had built other amenities that were not advertised, that
the brochure did contain a copy of the protective covenants and that the covenants allowed the
developer to change the amenities. She also felt that owners should have voting rights.

The defendants presented Edward Girardeau as an expert real estate appraiser. He was

- admitted as an expert 'without objection. He testified that the -current real estate 'market was

responsxble for nmety percent of the loss of real estate value for the defendants. The remammg

ten percent was caused by the failure of the developer to complete the fitness center arid tennis
courts. He believed to ten percent loss would equal a loss in value of $27,900.00. This was

based on comparisons with other subdivisions non-equestrian amenities. On cross examination,
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he admitted that there was no information in the professional guidelines he was asked about
that discussed making deductions based on amenities. Also, his appraisal did not specifically
mention the amenities that had been built.

The plaintiff called Mr. Willis and Mr. Garner as rebuttal witnesses. Mr. Willis
testified about Three Runs Plantation maintaining its value and the number of lots sold as
opposed to other subdivisions. He believed any reduction in market value waé related to the
economic conditions. He did admit that he had not performed an appraisal and had no opinion
of the defendant’s property. ‘

‘ John Garnet testified that he did not, from a marketing standpoint, recommend building
the tennis cou:rts or the fitness center at this time. He did admit that the subdivision had been
advertised as an equestrian and non-equestrian subdivision. .

' CONCLUSIONS OF LAW
The defendants signed the contract to purchase the real estate on October 25, 2007. The

Carolina Company was identified in the agreement as a duel agent and referenced the South
Carolina Disclosure Form. The contract élso provides five days for the defendants to review and
approve the Three Runs Plantation Subdivision Covenants. Unless the seller was notified within
the five day period, the covenants were considered acceptable to the defeﬁdant_s.

The original protective covenants for Three Runs Plantation were recorded in the Aiken
Co&ﬁty RMC Office on November 30, 2005. Prior to the defendants purchasing their lots on

December 14, 2007, five amendments to the protective covenants had been recorded. These

- included the developer adding additional property to be subject to the protective covenants. The

Fifth Amendment to the Protective Covenants of Three Runs Plantation added lots 1-60, Phase 2
to the subdivision. The defendants purchased lots 10 and 11 in Phase 2.
“Protective covenants are contractual in nature and bind the parties thereto in the same

manner as any other contract.” Palmetto Dunes Resort v. Brown, 287 S.C. 1, 336 S.E.2d 15 (Ct.

"~ App. 1985), Seabrook Island Property Owner’s Ass’n v. Berger, 365 S.C. 234, 616 S.E. 431 (Ct.

‘App. 2005). Historically, courts do not favor protective covenants based -on the belief that

~ society’s best interest encourage unrestricted use of land. Edwards v. Surratt; 228'.S.C. 894, 90
"S.E.2d 906 (1956), Séa Pines Plantation Company v. Wells, 294 S.C. 266, 363 S.E.2d 891 (S.C.

1987). Although protective covenants are strictly interpreted and any doubts or ambiguities are

resolved in favor of free use of the land, the covenant will be enforced if it expresses the party’s
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intent or purpose. The party seeking to enforce the protective covenant m
applies by the express language of the covenant or by plain and unmistaka

The plaintiff believes that the defendants have failed to maintain

nst show the restriction
ble implication. Id.

heir property pursuant

to the covenants. Article II, Paragraph 1 is entitled Architectural CTmtrol Committee and

provides that, “Plans and-specifications for all proposed improvements and landscaping upon lots

must be submitted in writing to the ACC, which is hereby vested with full
approve or disapprove the same in whole or part, or require the modific
may, in its discretion deem prdper; No construction, landscaping
improvements of any kind may be undertaken without its prior writ
provides that plans may be refused for any reason, including aesthetic

defined as “to modify or ornament by altering the plant cover” www.merri

power and authority to
ation of the same as it
or erection of any
en approval.” It also
reasons. Landscape is

am-webster.com.

Article II, Paragraph 2 is entitled Preservation of Trees and Veg
discusses the procedure for removing or tr1mm1ng existing vegetation an

section does not discuss the procedure for an owner to choose which tr

~ grow and mature. One of the alleged violations complained of by the

defendants allowed “scrub oaks” to grow on their lots. Scrub oak is d
various chiefly American oaks of small size and usually shrubby h
webster.coxﬁ.

As previously discussed, Article III, Paragraph 12 requires all lots
must be maintained in a clean and first class condition, including mowin
the weeds. .. |

The issue of voting rights is provided for in Article V of the prote
A members are entitled to have voting rights. This group is limited to the [J
also references the developers right to add additional real estate throy
covenants. The remaining owners are Class B members who own residen

until the developer has conveyed 95 percent of the residential lots. There is

that refers to a particular plat that contains lots 1-22 of phase one, There

‘ future development on the plat. The developer exercised those rights and a

including the defendants lots through amendments recorded in Aiken C¢
argue that the owners should have voting rights after 95 percent of the 22

not appear to be disputed that 95 percent of those Jots have been sold. How
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'amemues ~add or de

~and allowed -certain

‘grass appeérs o be

additional real estate

position is that Article IX allows the addition of the real estate and the developer took the

appropriate steps to ac

1d those phases and lots to the development.

Article V, Paragraph 5 reserves to the developer the right to make changes to the

discretion. Also, the d
of amenities to be co
still has plans to build|

Article VII of
particular, Article VII

restrictions contained

lete amenities as the developer believes is appropriate and at his sole

nstructed or any completion date. There was testimony that the developer
the fitness center but has no current plans for the tennis courts.

the covenants provides for the remedies for Qiolations of the covenants. In
states, “In the event of a violation or breach of any of the declarations and

herein by any owner, or agent of such owner, the owners of the lot m

Three Runs or the Association or the ACC or any of them jointly or severally shall have the nght

to proceed at law or in equity to compel the compliance with the terms hereof or to prevent the

violation.”

in an amount to be det

The complaint

Paragraph 12 of the pr

The same jprovision allows the prevailing party shall to recover attorney fees and cost

ermined by the court hearing any such action.
PLAINTIFFS CLAIM

Maintenance of Defendant’s Lots

in this action alleged that the defendants were in violation of Article 1II,

otective covenants,

The defendants had notice of the existence of the protective covenants. The court must

determine if the defendants use of their property violates the protective covenants and if the

balance of equities fav

ors enforcement of the covenant.

The plaintiff believes that the defendants have failed to keep the grass cut, control weeds

specifically includes the ehrase,

trees to grow on the lots. The language in the protective covenants
“mowing all grass, controlling weeds...” The issue with.the

he grass in the pasture area. The photographs of the area around the

* defendant’s home shows landscaped property and a nice-lawn. The issue concems the areas that

would normally be the pasture area-of the defendant’s lots. The developer, other witnesses and

some of the exhibits established that those areas on other lots are cut at least two times per year.

The photographs of th
photographs of other

e defendant’s lot do show the grass growing that was higher than grass in

|
ots in the subdivision. The defendants do not maintain an equestrian lot.

-14-

added through the recorded amendments has not been sold. The plaintiff’s.

eveloper specifically states that he makes no representations as to the type
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- The photographs intre

. maintenance of the lo

to the defendants. A
growing but did not ¢

the plaintiff as examg

believed was acceptat
in compliance with
responsibility to appre
 The complain
refused any plan subn
objections to the testi
by express or implied

been raised in the plea

duced by the defendants appear to show lots with grass of a similar height
t éome point, the defendants cut the grass between the trees that were
ut dr trim the grass around the trees: Numerous pictures were introduced by
bles of the defendants failure to comply with the covenant concerning the
t. These photographs were compared to other photographs to show what he
>1e.4’ Mr. Raiford believes he is the party with authority to deter‘mineA what is
the covenants. He also testified about the Architectural Committee
ve plans.

did not contain any allegation that the Architectural Control Committee
nitted or alleged that the owners failed to submit any plan. There were no
mony about the ACC. “When issues not raised by the pleadings are tried
consent of the parties, they'shail be tféated in all réspects as if they had

dings,” Rule 15, SCRCP.

Due to the nature of this claim; it is difficult to determine when there is noncompliance

with the protective co

venant since the photographs show the grass at different stages of growth

and height. ‘Also, the developer did testify that he would not have filed a lawsuit if the

defendant’s propefty l

ike it did prior to his depositioh being taken. The same issues apply to the

trees or “scrub oaks” (depending on who is viewing the photographs and testifying) in regards to

comparing the defendant’s lots with other lots shown in various photographs. The courts in
South Carolina have addressed the issue of vague or ambiguous covenants. Article II, Paragraph
1 of the protective covenants states that the “ACC shall have the right to refuse to approve any
building specfﬁcations, site plans, or grading plans which are not suitable or desirable in its sole
opinion for any reason, including purely aesthetic reasons.” The same paragraph advises owners
that no landscaping may be undertaken without brior written approval. The initial ACC is listed
as J. Wayne Raiford, Tanya Cooper and Linda Raiford. 7 A

This claim of the ACC, as opposed to the Association, must be supported with the

plaintiff establishing that the defendants were found to be in violation of the actions required by

the ACC. The plaintif f provided no exhibits or testimony concerning any specific violation found

.by the ACC. While the plaintiff is correct that the ACC has authority to refuse matters based on

aesthetic reasons, evidence was not presented that the ACC took any action in this case. The

-15-
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defendant’s home was completed in 2009. The issue in this case concerns whether the defendants

have failed to maintain their lot in a cleim and first class condition.

In Palmetto Dunes Resort v. Brown, 287 S.C. 1, 336 S.E.2d 15 (S.C. App. 1985) the

Architectural Review Board reviewed all plans for construction in the subdivision. The board

had authority to not approve a plan submitted for “purely aesthetic reasons”. In that case, the

Court recognized that the “paramount rule of construction is to ascertain and give effect to the

intent of the parties as determined from the whole document.” Palmetto Dunes Resort v. Brown,
citing Hoffman v. Cohen, 262 S.C. 71, 202 S.E.2d 363 (1974). An examination of the entire

document in this case| shows that the intent was to allow the Association and/or the Developer to

have authority to determine what meets the “clean and first class condition” is when reviewing

property. The second sentence of Article III, Paragraph 12 is, “In the event that an owner does
not maintain said owner’s' lot(s) in such first class condition, the Association shall be entitled to
perform the necessary work to said lot to bring it up to an acceptable condition 'i.n the
Association’s solen discretion (emphasis added) and any costs so incurred by thel Association
shall be treated as assessments in accordance with Article VI.” The Bylaws provide the same
voting rights as the protecﬁve covenants, Bylaw Five states that the initial Board of Directors of

the Association williconsist of a single director, J. Wayne Raiford until Class B members. get

_voting rights. The defendants agreed to these terms when they purchased their lots in Three Runs

Plantation.

The defendants believe the term “clean and first class condition” is vague or ambiguous.
In Palmetto Dunes Resort v. Brown, 287 S.C. 1, 336 S.E.2d 15 (S.C. App. 1985), the Court of
Appeals found that tlhe‘term “aesthetic considerations” was not ambiguous. In that case, the
covenants were not ambiguous in leaving the decision and determination as to what the term
aesthetic considerations meant to Palmetto Dunes.

In the present! case, the term “clean and first class condition” must be considered by
reviewing the entire scope of the protective covenants. That shows that there is no ambiguity

since the Developér, clearly has the authority to determine what complies with that standard.

The_Developer/Associafion must still exercise that judgment in a reasonable and good faith

manner.

There was no| evidence submitted to establish any trash or debris on the defendant’s

property. As stated earlier, photographs of the area around the home show the property to be

-16-
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clean and well maintained. The plaintiffs’ claims of a violation of the protective covenants

concern the height of the grass in the open area of the lots and the trees growing on the .

defendant’s property.| There was evidence of other owners being notified that the grass needed to
be cut on their lots. Several emails were introduced that indicated the grass would be cut or that
the owner authorized the Association to cut the grass for a fee on those lots. The protective
covenants specifically state that “clean and first class condition” includes mowing all grass and
controlling the weeds. The decision of what is an acceptable condition when considering grass
height and weeds are reserved to the Association under the same protective covenant. There was

an issue raised about the guidelines created by the association in regards to the height of the

grass and whether the guidelines were more res&rictive. Based on the authority of the protective
covenants. the Association does not require any guidelines. The Association has the authority to
determine ‘what meets the requirements ‘of the protective cbvenants.baéed_on a review .of the
entire document as long as it ¢xefcises_;hose decisions in a reasonable and good faith manner.
The condition of the grass has been éddfessed with other owners and there was no evidence thaf
any owners, after being notified or after the biannual cuttings did not comply with the decision of
the Association. Based on the evidence submitted, the Association has applied the requirement of
mowing all the grass and controlling the weeds in a reasonable and good faith manner.
Therefore, the defendants, through their acceptance and agreement to abide by the protective
covenants when they| purchased the property and the reasonable and good faith effort of the

Association to enforce this requirement will have to maintain the grass in a manner consistent

with other owners who are in compliance with the protective covenants. In reaching this
decision, the court would note that many of the photographs support the defendants position that
they have cut their grass and do appear to be, at certain times, in compliahce with the protective
covenant, .'

The other issue is the growth of the trees on portions of the defendant’s property. One

issue was that there are¢ trees growing in the riding easement on their property. Article IV,

Reservations of Easements, provides for the use of the equestrian/pedestrian easements in the

subdivision. It requires owners to keep the easement open-and accessible for the full width of the
easement. Based on that language, the trees should be removed from the equestrian/pedestrian

easement,

-17-
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The testimony on the remammg trees are not specifically covered in the protective
covenants The covenants discuss the procedure for removing trees. The covenants do not have a
specific reference to| an owner deciding which trees will be allowed to grow. Article I,

Paragraph 2 states that “living trees, shrubs and other vegetation contribute to the aesthetic value

of the lots in Three Runs...” Further, “Clear cutting for a view is not allowed_and the subtle

beauty of a view through the trees is encourages.” Defendant’s Exhibits 52-59 show various

trees on the defendant

’s broperty that they wish to keep. Although it is difficult to determine the

boundarles of the defendant s lot, there appears to be numerous developed trees on the lots.

There was no expert testimony to identify “scrub oaks”.

defendants have a large number of small growth trees. However, photographs show similar trees

Having alread
acceptable condition,
faith. As stated abov

‘lots. This may not a

or scrub oaks in Defendalnt’s Exhibits 37-40 and others in Defendant’s Exhibits 22-36.

y found that the Association has the sole discretion to determine what is an
the Association still has to exercise its judgment reasonably and in good

e, other lots appear to have similar conditions in regards to tree growth on

pply to most of the lots but, unlike the height of the "g‘rass, there was no

testimony of the Developer or Association contacting any other owners about tree growth.

Based on the evidence, .the plaintiff has not.shown why defendants should not be able to

maintain small trees t

hat will grow into a mature tree. No evidence was submitted of any plans

submitted to the ACC that were not approved. The ACC is not a party to this action, but even

with that testimony,
issue with the tree gr
cutting the grass an
responsibility to exerg
among the owners ir
determine what is or

evidence submitted, t

no evidence was presented that the ACC has advised the defendants of any

owth on the defendant’s property. The defendants will be responsible for
d controlling "the weeds around any trees. The Association has the
ise any judgment reasonably énd in good faith and in a uniform manner
) fegards to trees that owners are allowed to have. The Court cannot

may become a full growth tree and what is a scrub oak. Based on the

he' defendants are allowed to keep any full growth trees subject to the

requirements of keeplrrg weeds under control and the grass cut as outlined in this-order.

The decision

Association may unde

is based on the testimony and exhlblts presented at the hearings. The

F its authorlty decide that owners need to remove scrub oaks or shrubs that

will not develop into a mature tree, but that decision must be the same for all owners and not just

-18-
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enforced against these defendants. Any action that requires these defendants to remove these

items from their property must also be enforced againsi other lot owners in the subdivision.

DEFENDANTS AFFIRMATIVE DEFENSES, 4
COUNTERCLAIMS AND THIRD PARTY CLAIMS .

Breach of Contract ~

The defendan]ts believe that the developer represented that the tennis courts and the
fitness center would be built. These amenities were listed in marketing material presented to the
defendants by the real estate agent, listed in some local publications and signs were posted in the
subdivision. Although the marketing material contained a disclaimer, the one presented to the

defendants did not contain the disclaimer. The testimony and material presented establish that the

subdivision was mark
The covenants

no completion date is

eted as an equestrian and non-equestrian subdivision.
reserve the right to the developer to add or delete amenities and state that

specified. The defendants argue -that the developef’s representations and

failure to build the amenities for over seven years are a breach of the agreement between the

parties. It'is important in this analysis to review the notice the defendants had of the protective

_covenants. The marketing material also contained the protective covenants including the

language about the deyeloper’s rights with respect to the amenities. In addition to that disclosure,

the covenants and numerous amendments were recorded and in the chain of title for the

defendants. Despite the covenants in the marketing material and the recorded documents, the

defendants testified that they did not believe they reviewed the protective covenants prior to the
real estate closing. While the defendants may argue they did not have had actual notice base.d on
a review of the deed and the testimony, they should have been aware of the protective covenants
by the language in the| Contract for Purchase and Sale and the recorded documents. Actual notice
has been defined as a |person knowing of the existence of the particular facts or” is conscious of

having the means of| knowing it, even though such means may not be employed by him.”

 Strother v. Lexington| County Recreation Comm'n, 332 S.C. 54, 504 S.E.2d 117 (1998): The

defendants clearly had notice in both the marketing material they rely on in their breach of

contract claim and in| the purchase agreement. Constructive Notice is “notice imputed to the

person whose knowledge of facts is sufficient to put him on inquiry: if these facts were pursued

with due diligence, they would lead to other undisclosed facts.” 1d., Anderson v. Buonforte, 365
-19-




S.C. 482, 617 S.E.2d 750 (S.C. App. 2005). If the restriction is properly recorded in the chain of

title, the homeowner had constructive notice. Anderson v. Buonforte, 365 S.C. 482, 617 S.E.2d

750 (S.C. App. 2005
S.E.2d-860 (Ct. App.1

(quoting from Harbison Comm. Ass'r, Inc. v. Mueller, 319 S.C. 99, 459

995)). In this case, the defendants, at a minimum, had constructive notice

of the protective covenants and Article V. Therefore, they had knowledge of the authority of the

developer to not build those amenities or to delay building those amenities prior to purchasing

the property. The defendants accepted those terms when théy did not object or decide within the

five day period allowed in the purchase agreement to void the:agreement. In regards to the

amenities, the defendants have failed, by a preponderance of the evidence, to establish a claim

for breach of contract.

The Protective

Voting Rights Claim

Covenants of Three Runs Plantation describes the devélopcr as the owner

of property that references a plat of lots 1-10 and 15-22 on a 2005 plat. The plat does have

references to areas for

future development.

The original protective covénants for Three Runs Plantation were recorded in the Aiken

County RMC Office on November 30, 2005. Prior to the defendants purchasing their lots on

December 14, 2007, five amendments to the protective covenants had been recorded. These

included the developer adding additional property to be subject to the protective covenants. The

Fifth Amendment to the Protective Covenants of Three Runs Plantation added lots 1-60, Phase 2

to the subdivision. The defendants purchased lots 10 and 11 in Phase 2.

Article IX Pa
contiguous real estate
developer to extend t}
lots and other additior
signed by the develop

recorded amendments

developer to make add

1-60 in Phase 2 of Thr
In Cullen v. M

ragraph 1 of the Protective Covenants allows the developer to add
to the scheme of the development. This includes language allowing the

e declarations to the property added to the development. The defendant’s

1al, property were added to the development through-various amendments

er and recorded in the Aiken County RMC Office. The language in the
reference the recérding of the original covenants and the right of the
itional property subject to the covenants. The fifth amendment added lots

ce Runs Elantation. )
zNeal, 390 S.C. 470, 702S.E.2d 378 (S.C. App. 2010}, the owners in Phase

1 of the subdivision b

clieved that the developer did not have authority to annex real estate into

the development or allow those owners to use the common areas in Phase 1 of the subdivision.
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They also believed that the developer did not have the right to add the additional real estate to the

declarations for the subdivision. The plat referenced in that case had the Phase 1 lots and other

areas marked as “Phase II” and “Future Develbpment”. The Court found that “an examination of

the Declarations in t

Phase 1I and Future

heir entirety reveals Wright’s Point includes the undeveloped land labeled

Development. Based on those facts and a review of the declarations, the

Court ruled that Wright’s Point was not confined to the properties in Phase I.

In this case, t?e defendants believe they are entitled to voting rights when 95% of the lots

-shown on the plat are sold. The plaintiff argues that the protective covenants allow the developer

.tb add additional propefty that is adjacent to Phase I to the subdivision and that 95% of all the

lots in the subdivision must be sold before the owners have voting rights. The plat referenced in

the protective covenants does have areas marked “Future Development”. in addition to the lots

shown on the plat. In

reading the protective covenants in their entirety, it seems clear that the plat

referenced included any future development in Three Runs Plantation. The protective cgvenants

provide for the expa

subject to protective

nsion of the subdivision and that the additional phases and lots will be

covenants. Based on the testimony, exhibits and the recorded documents,

the defendants are not entitled to voting fights at this time.

The defendants also believe the plaintiff has failed to enforce other provisions of the

protective covenants and have suffered damages as a result of this action. Two of the complaints

concerned an owner placing a radio tower antenna in his yard. The protective covenants allow

the developer to grant a variance and that was done in this case. The defendants also raised an

issue with a non-owner using the arena and trails and having riding students use those arenas. As

stated earlier, the covenants provide for a prpcedure to allow non-member» owners. Based on the

testimony, the action i

The complaint

the protective covenants.

5 allowed under the protective covenants.
of horse manure on the riding easement does appear to be a' violation of

Also, the photographs showing trailers visible from the road are in

violation of the covenants based on the language of the covenants. However, the Court could not

determine the extent

£

damages based on the

of those violations and does not find that ‘defendant’s established any

cvidence presented.

The defendants did present testimony that the failure to have the tennis courts and fitness

center lowered the val

ue of their prOpérty. Based on the fact that all parties acknowledged that

economic conditions did lower the value on all real estate in the area and that the defendants

21-




expert could not sufficiently quantify how that figure of damages was determined, the Court A

finds that the defendants failed to establish any damages.

The defendants also alleged several affirmative defendants. The Court finds that the

complaint had sufficient facts pled to constitute a cause of action the defendants. failed to

establish any defense
covenants discussed
defendant established
waiver,

Waiver is a
Strickland, 364 S. C.
by the defendants of
incidents do not estab

The defendant
that they relied on th
future. As discussed
through the recorded
concealment of the au

The defendant

doctrine of unclean

N

for release/accord and satisfaction. Based on the language of the protective
above and that the evidence presented, the Court does not find that the

th’ey are entitled to any relief under the affirmative defenses of estoppel or.

voluntary or intentional abandonment of a known right. Strickland v.
76, 650 S. E. 2d 465 (2007). Although there were isolated instances shown
the plaintiff failing to enforce some of the protective covenants, those

lish the affirmative defense of waiver.

¢ representation of the tennis courts and fitness center being-built in the
above, the defendants in this case had notice of the protective covenants

documents and the published literature. The Court does not find any

thority of the developer to change or delay the amenities.

s also allege that the plaintiff is barred from any recovery based on the

hands. Assuming this affirmative defense is in regards to the plaintiff

representing that tennis courts and a fitness center would be built, the Court has ruled that the

protective covenants allow the developer to change and/or delay the amenities to be built and

that the defendants ha

defendants are not ent

Attorney fees

Island Property Owner

protective covenants

Association v. Pelzer,

d at least constructive notice of the protective covenants. Therefore, the

tled to relief under this affirmative defense.

Attorney Fees

are not recoverable unless authorized by contract or statute. Seabrook
s Assoc. v. Berger, 365 S.C. 234, 616 S.E. 2d 43 1 (S.C. App. 2005).. The
are based on contract principles. S.e‘abrook‘lsland Property Owner’s
292 S. C. 343, 356 S.E. 2d 411 (Ct. Appl. '1987). The six factors to be

considered are: 1) natuu'e;and difficulty of the legal services ordered; 2) time and labor devoted to

the case; 3) professional étanding of counsel; 4) contingency of compensation; 5) fee customarily

-22-
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hearing to review the

charged in the area

Inc., 310 8. C. 492, 427 S.E. 2d 659 (1993).

The attorney

have already agreed

July [/ ,2013

for similar services; and 6) beneficial results obtained. Blumberg v. Nealco,

s in this case have agreed to submit their fees for this action, The _parties l
that the hourly fee was reasonable. The Court will schedule a supplemental o

- attorney fees and allow any arguments by counsel as discussed at the trial.

M. Anderson ith ‘

Master-in-Equity for Aiken County
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