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Speaker Harrell’s Return to Appellants’ Motion to
File Revised Appellants’ Initial Brief

Respondent Robert W. Harrell, Jr., in his official capacity as Speaker of the
South Carolina House of Representatives (“Speaker Harrell”), files this Return to
Appellants’ Motion to File Revised Appellants’ Initial Brief. Appellants use this
motion to avoid the fact that Speaker Harrell previously moved to strike wholly
improper arguments presented in the first Initial Brief served by Appellants on August

27, 2013. Appellants had the chance to present proper appellate arguments to this



Court in the August 27 Appellants’ Initial Brief. They failed to do so. Now,
Appellants ask this Court to ignore that fact and allow filing a revised Appellants’
Initial Brief that completely alters the substance of the August 27 Appellants’ vInitial
brief. This is improper. Therefore, this Court should deny this Motion and grant
Speaker Harrell’s pending Motion to Strike.

On September 6, 2013, Speaker Harrell filed a Motion to Strike Portions of
Appellants’ Initial Brief that improperly requested a ruling from this Court on the
underlying merits of the case despite the fact that the order on appeal only addressed
the Appellants’ lack of standing to maintain the merits of the case. In the order on
appeal, the circuit court expressly and [unequivocally did not rule on the merits issues
and limited dismissal to Appellants’ IZiiCk of standing. See Motion to Strike p. 13
Nevertheless, Appellants asked this Court to go beyond the order on appeal and rule
directly on the merits of the claims raised in the complaint. Appellants argued; for 18
pages, on the merits of their five constitutional claims. See Appellants’ Initial Brief
served August 27, 2013, at p. 24-42 and paragraphs 2-3 of the conclusion. Speaker
Harrell maintained such argument was improper and must be removed from the
Appellants’ Initial Brief. See Motion to Strike p. 1, 2-4, 5; Reply to Appellants’
Return to the Motion to Strike p. 2-3.

In response to that Motion to Strike, Appellants filed this Motion to File
Revised Appellants’ Initial Brief on September 21, 2013." Appellants claim that instead

of granting the Motion to Strike, the “better resolution” is to allow them to file a

' Appellants also filed a Return to the Motion to Strike on September 17, 2013.
Speaker Harrell timely filed a Reply. That motion remains pending before this Court.



revised initial brief that re-writes the arguments presented in the original Appellants’
Initial Brief served on August 27, 2013. See Motion p. 2. The revised brief
completely alters the substance of their Initial Brief in order to overcome the
shortcomings and improper arguments presented in their August 27 Initial Brief.> In
short, Appellants ask to re-write their brief in an attempt to present new and refined
arguments on the standing issue before this Court. That does not present a “better
resolution” in this matter.

The “better resolution” would be for the Court to deny this motion and grant
Speaker Harrell’s pending Motion to Strike. As the parties initiating this appeal,
Appellants had the ability to frame the issues on appeal via their Initial Brief. For some
reason, Appellants did not focus their argument on the one issue on appeal, namely
whether they lack the standing necessary to maintain the action. Instead, Appéllants
chose to include 18 pages of argument on other issues upon which the circuit court
expressly and unequivocally did not rule in the order on appeal. When Speak Harreil
advised the Court of these improper arguments, Appellants analyzed Speaker Harrell’s
arguments and presented a new brief with substantively different and refined arguments
.on the seminal standing issue on appeal. This is improper. Appellants should not be

afforded a second chance to present argument to this Court when it was Appellants

2 This Court should note that in the revised brief submitted with this motion, Appellants
no longer request any ruling on the merits of the underlying constitutional claims.
Instead, the arguments presented in the revised brief seek reversal of the standing issue.
Thus, should this Court grant this motion, then the only issue before the Court is the
threshold issue of standing. The Court cannot issue any order reaching the merits of
the constitutional issues upon which were not ruled on by the circuit court and that are
not before this Court in this appeal.



failure to present proper arguments in the first place that necessitated the Motion to
Strike.

Speaker Harrell would be prejudiced should Appellants be allowed to submit
this revised brief. Speaker Harrell properly adhered to the Appellate Court Rules in
filing the Motion to Strike. It was Appellants who failed to follow the rules in drafting
the August 27 Initial Brief. Appellants should not be rewarded for their mistakes by
being allowed to digest Speaker Harrell’s argument in the Motion to Strike, refine their
arguments on the key issue on appeal accordingly, and present a revised Initial Brief
with new and improved arguments.

If this Court were to allow such a procedure, then it would render our Appellate
Court Rule immaterial. All appellants would be afforded the opportunity to correct
substantive deficiencies or eliminate improper arguments merely by asking this Court to
accept a revised brief eliminating the errors and presenting new arguments. In
addition, Appellants wouldv be given two chances to refine their arguments to this
Court. This would completely eliminate the motion to strike from practice. Moreover,
it would create an unlevel playing field at the Court. Appellants would be allowed
muitiple chances to craft and refine arguments in initial briefs until they got it right. A
respondent would not be afforded the same luxury. This cannot be allowed by this
Court. This Court should deny this motion.

Lastly, Appellants’ motion tacitly admits that the improper arguments in the
August 27 Initial Brief should be struck as per Speaker Harrell’s pending Motion to

Strike. If Appellants truly believed that the arguments in the August 27 Initial Brief



were proper, then the filing of a revised brief that removes those arguments would be

unnecessary. Thus, this Court should grant Speaker Harrell’s Motion to Strike.
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Dear Ms. Kitchings:

Enclosed please find an original and seven copies of Speaker Harrell's Return to Appellants'
Motion to File Revised Appellants’ Initial Brief in the above-referenced matter. Please file the
original and return a clocked-in copy to me via our courier. Should you have any questions,

please do not hesitate to contact me.

By copy of this letter, I am hereby serving opposing parties.
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