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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF GREENWOOD )} FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2022-NI-40-
Representative of the Estate of Phyllis )
Giee, )
)
Plaintiff, ) Notice of Intent to File Suit
)
V. )
)
All Season’s Healtheare, LL.C, All )
Seasons Healtheare, Inc., and Mill )
Creek Manor, LLC. f/k/a Amara )
Place, )
)
Defendants. )
Plaintiff would respectfully show that:
Parties

1) Jennifer Murphy is a citizen and resident of the State of South Carolina and a resident of
the county of Richland. Jennifer Murphy is the appointed Personal Representative of
Phyllis Gee.

2) Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a
resident of the county of Richland at all times relevant to this action and up until the date
ol her death.

3) Defendant Mill Creck Manor [/k/a Amara Place is a business or corporation incorporated
in the state of South Carolina. At all times relevant to this action, Defendant Mill Creek
Manor provided care and residence to Ms. Gee within their facility located at 651 Polo

Road Columbia, South Carolina 29223,
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4) Defendant All Seasons Healthcare, LLC, is a business or corporation incorporated in the

6)

7)

8)

9

state of South Carolina. At all times relevant to this action, Defendant All Season’s
Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Defendant All Seasons Healtheare, Inc., 15 a business or corporation incorporated in the
state of South Carolina. At all times relevant to this action, Defendant All Season’s
Iealthcare, 1.1.C, provided care to Ms, Gee al her residence in Columbia, South Carolina,
Upon information and belief, All Seasons Healthcare, Inc., and All Scasons Healtheare,
LLC, are both entities working under the name of All Seasons Healthcare to provide
hospice and palliative care to patients like Phyllis Gee. These entities together will be

referred to as “All Seasons” throughout this pleading.
Factual Background

Ms. Ciee was a resident of Amara Place as a result of her advanced dementia,

At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All
Seasons lealthcare.

Ms. Giee was regularly visited by Dr. Stanley McCloy and members of All Seasons’ nursing

staff between July and December of 2019.

10) On July 25™ 2019, Dr. McCloy noted Ms. Gee was sulfering from stage 7C dementia. This

is the last stage of dementia. Ms. Gee’s health was declining rapidly and she had a palliative

performance scale of 40%. This typically indicates a patient will die within several months.

11) Between July and December of 2019, Ms. Gee’s health continued to decline.

12) On December 28™ 2019, Amara Place employees noted Ms, Gee sounded like she was

trying to throw up after eating dinner and that Ms. Gee was shivering and clammy.

13) Ms. Gee had aspirated. Amara Place staff notified All Seasons of this development.
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14) The following day, on December 29™ at 3:39 PM, Amara Place employees noted Ms. Gee
was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested.
All Seasons was notified.

15) All Seasons nurses presented to Ms. Gee’s residence and preseribed Atropine to decrease
secretions.

16) At 7:10 PM, All Seasons staff presented to Ms. Gee's residence to [ollow up with her status
and ordered the staff at Amara Place to discharge all standing medications, to keep Ms.
Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times.

17) Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms. Gee
gasping for air and showing signs of stress. The family contacted All Seasons.

18) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Marphine.

19) There is no medical note or record showing the administration of either Ativan or
Morphine.

20) For the next several hours, Ms. Gee suffered and gasped for air as she was dying.

21) Ms. Giee was declared dead at 12:47 AM on the morning of IJecember 30™, 2019.

22) Plaintiff’s nursing palliative care physician expert has given an opinion Defendants were
negligent in failing to provide proper end-of-life care to Phyllis Gee by:

a. Failing to properly implement a plan for end-of-life comfort and care;

b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;
and

c. lailing to assess Ms. Gee’s alleged Morphine allergy to determine its utility for
pain or air hunger at end of life.

23) Defendant was negligent, grossly negligent, and willful and wanton in breaching

the standard of care as stated above causing Phyllis Giee to experience unnecessary
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pain and sulfering while she was dying. Phyllis Gee's Family cxperienced pain and
suffering as they watched Ms. Gee die in pain.

MEDIATION
Please take note that this dispute is subject to pre-suit mediation within [20 days. Please

list your choices for the primary and sccondary mediators.

Primary Mediator Secondary Mediator

INTERROGATORIES

I, Give the names and addresses of persons known to the plaintift or counsel to be
witnesses concerning the facts of the case and indicale whether written or recorded statements
have been laken [rom the wilnesses and, if so, indicate who has posscssion of such staternents.

ANSWER: Other than the Affidavit of Carl Gray, MD, being filed
contemporaneously herewith, no witness has provided a written or recorded

statement.

Josh Gee

v/o Kassel McVey Attorneys
at Law

P O Box 1476

Columbia, SC 29202-1476

Jennifer Murphy

¢/o Kassel MicVey Attorneys
at Law

P O Box 1476

Columbia, SC 29202-1476

Debra Reigle

All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063

Stanley McCloy, MD
All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063
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Irmo, SC 29063

Krista Kell

All Seasons Healthcare
7412 Woodrow Streei
Irmo, SC 29063

Mackie Carter

All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063

Allison Woods

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063
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Andrea Hansche

All Seasons Heulthcare
7412 Woodrow Street
Irmo, SC 29063

Juanita Watts, RN

All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063

Santana Staten

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063

Mikisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tec
Amara Place Hospice
651 Polo Rd

Columbia 8C 29223

Robin Lawson, ED
Amara Place Hospice
651 Polo Rd
Columbia 5C 29223

Lanita Long, MCRA
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Destiny Sabb, Med Tech
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Lavern Stewart, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223
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Kimberly Young, HSD
Amara Place Hospice
651 Polo Rd

Columbia 8C 29223

Nikechia Foskey, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Lekeish Waller, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Kamaleh Wilson, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia §C 29223

M Kisha Smith, H5D
Amara Place Hospice
651 TPolo Rd
Columbia 5C 29223

Rose Davis, Med T'ech
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Guinichard Fuzeme, ALRA
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Patricia Henderson, ALM'T
Amara Place Hospice

651 Polo Rd

Columbia SC 29223
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o Set forth a list of photographs, plats, sketches, or other prepared documents in
possession of the party that relate to the claim or defense in the case,

ANSWER: Medical Records:

All Seasons Healtheare 06-03-2019 to 01-03-2020 (000001 - 000088)
Amara Place (n/k/a Mill Creck Manor) 07-11-2019 to 1218-2019 (0001-0063)

3 [n cases involving personal injury set forth the names and address of all physicians who
have treated the party and all the hospitals to which the party has been committed in connection

with said injuries and set forth a statement of all medical costs involved.

ANSWER: See, Answer Number 1 and Answer Number 2.

4. Set forth the names and address of all insurance companies which have liability
insurance coverage relating to the claim and set forth the numbers of the policies involved, and the
amount of liability coverage provided in each policy.

ANSWER: Plaintiff is unaware of the insurer for Defendant.

B Set forth an itemized statement of all damages, exclusive of pain and suffering,
claimed to have been sustained by the party.

ANSWER: There are no medical bills associated with the claim.

6. List the name and address of each expert witness the plaintiff expects to call as a
witness at the trial of the case.

ANSWER: Carl Grey, MD
Department of Medicine
Section of Gerontology and Geriatrics
Wake Forest School of Medicine
Medical Center Boulevard
Winston-Salem, NC 27157

(336) 713-9022
corev@wakehealth.edu
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T For cach person known to the plaintifl or counsel 1o be a witness concerning the
facts of the case, set forth gither a summary sulficient to inform the other party ol important facts
known to or observed by such witness, or provide a copy of any writlen or recorded slatements

taken from such witnesses.

ANSWER: There are no written or recorded statements. All medical
witnesses and nursing home witnesses are expected to testify regarding their
care and treatment of the decedent, as well as all measures taken to prevent
the pain and suffering at the end of her life. The children of the decedent are
cxpected to testify regarding their mother’s final hours and the effect her
death has had on their lives.

s/Jamie Rutkoski

John DD. Kassel (SC Bar 3286)
{kasseliakassellaw.com

Theile B. McVey (16682)
tmeveviiikasselalw.com

Jamie Rutkoski (103270)
irutkoskierkassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

P.0). Box 1476

Columbia, 8C 29202

R03-256-4242

803-256-1952 (Facsimile)

Other email: emoultiref@kassellaw.com

November 10, 2021

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal
Representative of the Estate of Phyllis

Gee,

All Season’s Healtheare, LLC, All
Seasons Healtheare, Inc., and Mill
Creck Manor, LLC, §/i/a Amara
Place,

Civil Action No.: 2022-NI-40-

Plaintiff, Notice of Intent to File Suit

v.

)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

Carl Gray, MD, being duly sworn deposes and says:

1;

I am a medical doctor licensed in the states of New York and North Carolina specializing
in Gerontology and Geriatrics. | hold a bachelor’s degree of Science/Biology from West
Virigina University which [ received in 2000. I also obtained my medical degree from
West Virginia University School of Medicine in 2004. I completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009. | completed a
fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative
Medicine in 2011 at Icahn School of Medicine at Mount Sinai in New York, New York.
I am board certified in Internal Medicine since 2011 with added qualifications of Hospice
and Palliative Medicine since 2012 and Geriatric Medicine since 2013.

| currently work as an Associate Professor in the Department of [nternal Medicine at
Wake Forest School of Medicine and I am the Enterprise Director of Hospice and
Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Forest

Baptist.
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4,

I have actual professional knowledge and experience in the area of patient care at end of
life, specifically with regards to patients admitted to hospice with advanced dementia
preparing for end of life.

Through my professional training as set forth above, [ am familiar with the applicable
standards of care for medical professionals in a hospice setting as it pertains to end of life
care and comfort measures.

This affidavit is made pursuant to section 15-36-100 of the 1976 South Carolina Code of
laws which requires that this affidavit must specify at least one negligent act or omission
claimed to exist and the factual basis for each claim based on the available evidence at

the time of the filing of the affidavit. As other information is provided to me, I reserve

10.

the right to review, and if necessary, change or further explain, any opinions rendered.
The evidence made available to me for my review prior to making this affidavit includes:
a. Amara Place 07-11-2019 to 1218-2019 (0001-0063}
b. All Seasons Healtheare 07-05-2019 to 12-27-2019 {0001-0088)
Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several
years due to her advanced dementia. While a resident of Amara Place, Ms. Gee was
treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as
early as July of 2019,
The purpose of hospice care is to provide care and comfort to a patient who is
approaching the end of life. This includes care to optimize comfort as a patient is actively
dying.
The records note Ms. Gee may have been allergic to morphine. The records did not

explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A
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11

13.

14.

1.

16.

true morphine allergy is extremely rare, and is often mistaken for common side effects
such as itching and nausea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use at end of life if morphine
could not be utilized.

In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with
dysphagia, which is the last stage of dementia, and her health was rapidly declining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphagia and die in the next few months. This gave them
ample time to prepare a care plan and understand any barriers to carry out this care plan

at Amara place before it took place.

. On December 28", 2019, providers at Amara Place indicated Ms. Gee was throwing up

after dinner. They noted she was “shivering and clammy” and “making a sound like she
was going to vomit.” As a result, All Seasons Healthcare was notified.

On December 29™ 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be
vomiting and gasping for air. All Seasons Healthcare was notified.

Records indicated a provider from All Seasons Healtheare arrived at Amara Place at 7:10
PM and provided medication in an attempt to clear up secretions, explained Ms. Gee
should be kept on oxygen support, and ordered Amara Place employees to discharge any
other medications.

At 9:39 PM, records indicate “Debra” and “Katie” from All Seasons spoke with the
hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was
struggling to breathe and was rapidly declining.

Records indicate this medication was not administered,
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17. Witnesses indicate Ms. Gee was strupgling and pasping for air as she was dying.

18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was

pronounced dead at 12:47 AM on December 30", 2019.

16. Based on my education, experience, and training, it is my opinion to & reasonable degree

of medical certainty that employees acting within the course and scope of their

employment at the Defendants’ facility committed negligent acts which constitute a

failure to comply with the appropriate standard of care by:

a. Failing to properly implement a plan for end-of-life comfort and care;

b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;

and

c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utilty for

pain or air hunger at end of life.

Swom to and subseribed before me,

Poobloie Jo ‘Ha\}ﬂd t

i
tis | dayof November 200

}f'\»{ Commissibe Expi;‘l'ez. ff/f‘f{*wz{,
Notary Public for North Carolina

Carl Zrey, M.D,

BOBBIE JO HAYDT
NOTARY PUBLIC

Forsyih County
North Caroling
| My Commission Expiras 1

Exhibit B

ROA 11

ZHO00FEINZZ0Z#3SYD - SVWId MOWIWGD - QOOMNIIHD - INY 9201 |1 ACN 2202 - 34 ATIVIINCHLO3TS





STATE OF SOUTH CAROLINA )y IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2022-NI-40-
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, ) Notice of Intent to File Suit
)
V. )
)
All Season’s Healtheare, 1.1.C, All )
Seasons Healtheare, Inc., and Mill )
Creck Manor, LLC. f/k/a Amara )
Place, )
)
Defendants. )

Plaintiff would respectfully show that:

Parties

1) Jennifer Murphy is a citizen and resident of the State of South Carolina and a resident of
the county of Richland. Jennifer Murphy is the appointed Personal Representative of
Phyllis Gee.

2) Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a
resident of the county of Richland at all times relevant to this action and up until the date
ol her death.

3) Defendant Mill Creck Manor f/k/a Amara Place is a business or corporation incorporated
in the state of South Carolina. At all times relevant to this action, Defendant Mill Creek
Manor provided care and residence to Ms. Gee within their facilily located at 651 Polo

Road Columbia, South Carolina 29223,
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4)

5)

6)

7)

8)

9)

Defendant All Seasons Ilealthcare, [.I.C, is a business or corporation incorporated in the
state of South Carolina. At all times relevant to this action, Defendant All Scason’s
Healthcare, L.I.C, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Defendant All Scasons Healtheare, Inc., is a business or corporation incorporated in the
statec of South Carolina. At all times relevant to this action, Defendant All Season’s
Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Upon information and belief, All Seasons llealthcare, Inc., and All Scasons Healthcare,
LLC, arc both entities working under the name of All Seasons Healthcare to provide
hospice and palliative care to patients like Phyllis Gee. These entities together will be

referred to as “All Seasons” throughout this pleading.
Factual Background

Ms. Gee was a resident of Amara Place as a result of her advanced dementia.

At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All
Seasons Healthcare.

Ms. Gee was regularly visited by Dr. Stanley McCloy and members of All Seasons’ nursing

staff between July and December of 2019.

10) On July 25™ 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia. This

is the last stage ol dementia. Ms. Gee’s health was declining rapidly and she had a palliative

performance scale of 40%. This typically indicates a patient will dic within several months,

11) Between July and December of 2019, Ms. Gee's health continued to decline.

12) On December 28", 2019, Amara Place employees noted Ms. Gee sounded like she was

trying to throw up after cating dinner and that Ms. Gee was shivering and clammy.

13) Ms. Gee had aspirated. Amara Place staff notified All Scasons of this development.

Page 2 of 7
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14) The following day, on December 29 at 3:39 PM, Amara Place employees noted Ms. Gee
was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested.
All Seasons was notilied.

15) All Seasons nurses presented to Ms, Gee’s residence and prescribed Atropine to decrease
secrelions.

16) AL 7:10 PM, All Seasons staff presented to Ms. Gee’s residence to follow up with her status
and ordered the staff at Amara Place to discharge all standing medications, to keep Ms.
Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times.

17) Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms. Gee
gasping for air and showing signs of stress. The family contacted All Seasons.

18) At 9:39 PM, Dr. McCloy, an All Scasons physician, prescribed Ativan and Morphine.

19) There is no medical note or record showing the administration ol either Ativan ar
Morphine.

20) For the next scveral hours, Ms. Gee suffered and gasped for air as she was dying.

21) Ms. Gee was declared dead at 12:47 AM on the morning of December 30", 2019,

22) Plaintiff’s nursing palliative carc physician expert has given an opinion Defendants were
negligent in failing to provide proper end-of-life care to Phyllis Gee by:

a. lailing to properly implement a plan for end-of-life comfort and carc;

h. Failing to administer medication to facilitate comfort while Ms. Gee was dying:
and

¢. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utility for
pain or air hunger at end of life.

23) Defendant was negligent, grossly negligent, and willful and wanton in breaching

the standard of care as stated above causing Phyllis Gee to experience unnecessary

Page 3 of 7
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pain and suffering while she was dying. Phyllis Gee’s family experienced pain and
sulTering as they watched Ms. Gee die in pain.

MEDIATION
Plecasc take note that this dispute is subject o pre-suil mediation within 120 days. Please

list your choices for the primary and secondary mediators.

Primary Medialor Sccondary Mediator

INTERROGATORIES

¥ (jive the names and addresses of persons known to the plaintiff or counsel to be
witnesses concerning the facts of the case and indicate whether written or recorded stalements
have been laken from the wilnesses and, if so, indicate who has possession of such statements.

ANSWER: Other than the Affidavit of Carl Gray, MD, being filed
confemporaneously herewith, no witness has provided a written or recorded

statement.

Josh Gee

c/o Kassel McVey Attorneys
at Law

P O Box 1476

Columbia, SC 29202-1476

Jennifer Murphy

c/o Kassel McVey Attorneys
at Law

P O Box 1476

Columbia, SC 29202-1476

Debra Reigle

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063

Stanley McCloy, MD
All Seasons llealthcare
7412 Woodrow Street
Irmo, SC 29063

Page 4 of 7
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Judy Price

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063

Krista Kell

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063

Muackie Carter

All Seasons Healthecare
7412 Woodrow Street
Irmo, SC 29063

Allison Woods

All Seasons Ilealthcare
7412 Woodrow Street
Irmo, SC 29063
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Andrea Hansche

All Seasons Healthcare
7412 Woodrow Strect
Irmo, SC 29063

Juanita Watts, RN

All Seasons Healtheare
7412 Woodrow Street
frmo, SC 29063

Santana Staten

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063

Mikisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia 8C 29223

Trista Gollman, Med Tec
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Robin Lawson, ED
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Lanita Long, MCRA
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Destiny Sabb, Med Tech
Amara Place Hospice
651 PPolo Rd

Columbia SC 29223

Lavern Stewart, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223
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Kimberly Young, HSD
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Nikechia Foskey, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Lekeish Waller, Med T'ech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Kamaleh Wilson, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia 8C 29223

M Kisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Rose Davis, Med Tech
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Guinichard Fuzeme, ALRA
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Patricia Henderson, ALMT
Amara Place Hospice

651 Polo Rd

Columbia SC 29223
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2. Set forth a list of photographs, plats, sketches, or other prepared documents in
possession of the party that relate to the claim or defense in the case.

ANSWIER: Medical Records:

All Seasons Healtheare 06-03-2019 to 01-03-2020 (000001 - 000088)
Amara Place (n/k/a Mill Creek Manor) 07-11-2019 to 1218-2019 (0001-0063)

3. In cases involving personal injury set forth the names and address of all physicians who
have treated the party and all the hospitals Lo which the party has been committed in connection
with said injuries and set forth a statement ol all medical costs involved.

ANSWER: See, Answer Number 1 and Answer Number 2.

4. Set forth the names and address of all insurance companics which have liability
insurance coverage relating to the claim and set forth the numbers of the policies involved, and the
amount of liability coverage provided in each policy.

ANSWER: Plaintiff is unaware of the insurer for Defendant.

5. Set forth an itemized statement of all damages, exclusive of pain and sulfering,
claimed to have been sustained by the party.

ANSWER: There are no medical bills associated with the claim.

6. L.ist the name and address of each expert witness the plaintiff expects to call as a
witness at the trial of the case.

ANSWER: Carl Grey, MD
Department of Medicine

Section of Gerontology and Geriatrics
Wake Forest School of Medicine
Medical Center Boulevard
Winston-Salem, NC 27157

(336) 713-9022

cerevi@wakehealth.edu
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[ For each person known to the plaintiff or counsel lo be a witness concerning the
facts of the case, set forth either a summary suflicient to inform the other party of important facts
known to or observed by such witness, or provide a copy of any written or recorded statements

talken from such witnesses.

ANSWER: There are no written or recorded statements. All medical
witnesses and nursing home witnesses are expected to testify regarding their
care and treatment of the decedent, as well as all measures taken to prevent
the pain and suffering at the end of her life. The children of the decedent are
expected to testify regarding their mother’s final hours and the effect her
death has had on their lives.

s/Jamie Rutkoski

John D. Kassel (SC Bar 3286)
{kasseli@kassellaw.com

Theile B. McVey (16682)
tmevey(dkasselalw.com

Jamie Rutkoski (103270)
irutkoskif@kassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

P.O. Box 1476

Columbia, SC 29202

803-256-4242

803-256-1952 (Facsimile)

Other email: ¢moultire@@kassellaw.com

November 10, 2021

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
3
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2022-NI-40-
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, ) Notice of Intent to File Suit
)
V. )
)
All Season’s Healthcare, LLC, All )
Seasons Healtheare, Inc., and Mill )
Creek Manor, LLC. f/lk/a Amara )
Place, )

Defendants.

Carl Gray, MD, being duly sworn deposes and says:

L.

[ am a medical doctor licensed in the states of New York and North Carolina specializing
in Gerontology and Geriatrics. [ hold a bachelor’s degree of Science/Biology from West
Virigina University which [ received in 2000. [ also obtained my medical degree from
West Virginia University School of Medicine in 2004. I completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009, [ completed a
fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative
Medicine in 2011 at Icahn School of Medicine at Mount Sinai in New York, New York.

[ am board certified in Internal Medicine since 2011 with added qualifications of Hospice
and Palliative Medicine since 2012 and Geriatric Medicine since 2013.

I currently work as an Associate Professor in the Department of [nternal Medicine at
Wake Forest School of Medicine and [ am the Enterprise Director of Hospice and
Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Forest

Baptist.
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. I have actual professional knowledge and expericnce in the area of patient care at end of

life, specifically with regards to patients admitted to hospice with advanced dementia

preparing for end of life.

. Through my professional training as set forth above, I am familiar with the applicable

standards of care for medical professionals in a hospice setting as it pertains to end of life

care and comfort measures.

. This affidavit is made pursuant to section 15-36-100 of the 1976 South Carolina Code of

laws which requires that this affidavit must specify at least one negligent act or omission
claimed to exist and the factual basis for each claim based on the available evidence at

the time of the filing of the affidavit. As other information is provided to me, I reserve

00 - ANYTHDIY - WY §S:8 B} Unl €202 - A311d ATIVIINOY L0313
- AOOMNIIHD - WW 9E:01 L1 AON 2202 - Q3714 ATIVIINOHLIO33

o

the right to review, and if necessary, change or further explain, any opinions rendered.

. The evidence made available to me for my review prior to making this affidavit includes:

a. Amara Place 07-11-2019 to 1218-2019 (0001-0063)

b. All Scasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088)

. Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several

years due to her advanced dementia. While a resident of Amara Place, Ms. Gee was
treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as

early as July of 2019.

. The purpose of hospice care is to provide care and comfort to a patient who is

approaching the end of life. This includes care to optimize comfort as a patient is actively

dying.

10. The records note Ms. Gee may have been allergic to morphine. The records did not

explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A
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11.

12.

13

14.

15.

16.

true morphine allergy is extremely rare, and is often mistaken for common side effects
such as itching and nausea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use at end of life if morphine
could not be utilized.

In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with
dysphagia, which is the last stage of dementia, and her health was rapidly declining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphagia and die in the next few months. This gave them
ample time to prepare a care plan and understand any barriers to carry out this care plan
at Amara place before it took place.

On December 28", 2019, providers at Amara Place indicated Ms. Gee was throwing up
after dinner. They noted she was “shivering and clammy"” and “making a sound like she
was going to vomit.”" As a result, All Seasons Healthcare was notified.

On December 29", 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be
vomiting and gasping for air. All Seasons Healthcare was notified.

Records indicated a provider from All Seasons Healthcare arrived at Amara Place at 7:10
PM and provided medication in an attempt to clear up secretions, explained Ms. Gee
should be kept on oxygen support, and ordered Amara Place employees to discharge any
other medications.

At 9:39 PM, records indicate “Debra” and “Katie” from All Seasons spoke with the
hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was
struggling to breathe and was rapidly declining.

Records indicate this medication was not administered.
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17. Witnesses indicate Ms. Gee was siruggling and gasping for air as she was dying.

18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was
pronounced dead at 12:47 AM on December 30", 2019.

19. Based on my education, experience, and training, it is my opinion to a reasonable degree

of medical certainty that employees acting within the course and scope of their

employment at the Defendants’ facility committed negligent acts which constitute a
failure to comply with the appropriate standard of care by:

a. Failing to properly implement a plan for end-of-life comfort and care;

b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;

and

’.——,....._... e v pp———— rr——— A

c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utilty for

pain or air hunger at end of life.

Swom to and subscribed before me,

“Probbie Jo ’Hﬂ\,ldjf
this ‘deay of NWWW, 2022 Carl @rey, M.D.

%q Nﬂw BOBBIE JO HAYDT

Mt{ Commissibr Expires /,ql.w% NOTARY PUBLIC
Notary Public for North Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal Civil Action No.: 2022-CP-4()-
Representative of the Estate of Phyllis

Gee,
Plaintiff,
V.

All Season’s Healthcare, LLC, All
Seasons Healthcare, Inc., and TWG
Polo Road, LLC d/b/a Mill Creek
Manor, LLC f/k/a Amara Place at
Columbia,

)

)

)

)

)

)

)

) SUMMONS
) (Jury Trial Demanded)
)

)

)

)

)

)

Defen dal_nts.

TO THE DEFENDANTS ABOVE-NAMED:
YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy

of which is herewith served upon you, and to serve a copy of your answer to this complaint upon
the subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive
of the day of such service, and if you fail to answer the complaint, judgment by default will be

rendered against you for the reliet demanded in the complaint.

s/Jamie Rutkoski

Jamie Rac Rutkoski (SC Bar No.:103270)
jrutkoski@@kasscllaw.com

Theile B. McVey (8C Bar No.: 16682)
tmevey@kassellaw.com

John D. Kassel (SC Bar No.: 03286)
ikassclighkassellaw.com

KASSEL McVEY ATTORNEYS ATLAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202
803-256-4242

803-256-1932 (Facsimile)

Other email: emoultricf@kassellaw.com

May 23, 2023
Columbia, South Carolina.
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Jennifer Murphy, as Personal
Representative of the Estate of Phyllis
Gee,

Plainftiff,
V.

All Season’s Healthcare, LLC, All
Seasons Healtheare, Inc., and TWG
Polo Road, LLC d/b/a Mill Creek
Manor, LLC #/k/a Amara Place at
Columbia,

Defendants.

) INTHE COURT OF COMMON PLEAS

)
) FOR THE FIFTH JUDICIAL CIRCUIT

) Civil Action No.: 2022-CP-40-
)

)

)

)

)

)

) Complaint

) (Jury Trial Demanded)
)

)

)

)

)

)

Plaintiff would respectfully show that:

1) Jennifer Murphy is a citizen and resident of the State of South Carolina and a resident ol

the county of Richland. Jennifer Murphy is the appointed Personal Representative of

Phyllis Giee.

2) Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a

resident of the county of Richland at all times relevant to this action and up until the date

of her death.

3) Defendant TWG Polo Road d/b/a Amara Place (Amara Place) is a business or corporation
formerly incorporated in the state of South Carolina. At all times relevant to this action,

Amara Place provided care and residence to Ms. Gee within their facility located at 651

Parties

Polo Road Columbia. South Carolina 29223,
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4)

3)

6)

7)

8)

9

Defendant All Scasons Healtheare, LLC, is a business or corporation incorporated in the
state of South Carolina. At all times relevant to this action, Detendant All Season’s
Healthcare, L.1.C, provided care lo Ms. Gee at her residence in Columbia, South Carolina.
Defendant All Seasons Healtheare, Inc., is a business or corporation incorporated in the
state ot South Carolina. At all times relevant to this action, Defendant All Scason's
Healtheare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Upon information and belief, All Seasons Healthcare, Inc., and All Seasons IHealtheare,
LLC, arc both entities working under the name of All Scasons Healthcare to provide
hospice and palliative care to patients like Phyllis Gee. These entities together will be
referred to as “All Scasons” throughout this pleading.

On November 11, 2022, PlaintifT filed a Notice of Intent in Greenwood County (see,
Exhibit 1). All partics were properly served.

Defendants were notified via certified mail of a scheduled mediation with mediator Robert
McMahan, Mediation was held on April 20, 2022, and neither defendant attended, Mr.
McMahan filed his mediation report on May 24", 2023, (sec, Exhibit 2)

The Notice of Intent was errantly filed in Greenwood County. The proper venue for this

action is Richland County.

Factual Background

10) Ms. Gee was a resident of Amara Place as a result of her advanced dementia.

11) At least as carly as July of 2019, Ms. Gee opted for hospice care from providers at All

Secasons Healtheare,

12) Ms. Gee was regularly visited by Dr. Stanley McCloy and members of All Seasons’ nursing

stalT between July and December of 2019,

Page 2 ol 5
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13) On July 25™ 2019, Dr. McCloy noted Ms. Giee was suffering [rom stage 7C dementia. This
is the last stage of dementia. Ms. Gee's health was declining rapidly and she had a palliative
performance scale of 40%. This typically indicates a patient will die within several months.

14) Between July and December ol 2019, Ms. Gee's health continued to decline.

15) On December 28™, 2019, Amara Place employees noted Ms. Gee sounded like she was
trying to throw up after eating dinner and that Ms. Gee was shivering and clammy.

[6) Ms. Gee had aspirated. Amara Place staff notified All Seasons of this development.

17) The following day, on December 29™ at 3:39 PM, Amara Place employees noted Ms. Gee
was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested.
All Seasons was notitied.

18) All Seasons nurses presented to Ms. Gee's residence and prescribed Atropine (o decrease
secretions.

19) At 7:10 PM. All Seasons staff presented to Ms. Gee’s residence to follow up with her status
and ordered the staff at Amara Place to discharge all standing medications, to keep Ms.
Gee propped up in the bed, and to keep Ms. Gee on oxygen support al all times.

20)Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms. Gee
gasping for air and showing signs of stress. The family contacted All Seasons.

21) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine.

22)There is no medical note or record showing the administration of either Alivan or
Maorphine,

23) For the next several hours, Ms. Gee suffered and gasped for air as she was dying.

24) Ms. Gee was declared dead at 12:47 AM on the morning of December 30™, 2019.

Pagc 3 of §
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25) Plaintiff’s nursing palliative care physician expert has given an opinion Defendants were
negligent in failing to provide proper end-of-life care to Phyllis Gee by:
a. Failing to properly implement a plan for end-of-life comfort and care;

b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;
and

c. Failing to assess Ms. Gee’s alleged Morphine allergy to determing its utility for
pain or air hunger at end of life.

26) Defendant was negligent, grossly negligent, and willful and wanton in breaching
the standard of care as stated above causing Phyllis Gee to experience unnecessary
pain and suffering while she was dying. Phyllis Gee’s family experienced pain and
suffering as they watched Ms. Gee die in pain.

WHEREFORE, Plaintiff prays for judgment in this matter in a sum sufficient o
adequately compensate them for their damages, for punitive damages, for the costs of this

action, and for such other and further relief as the Court may deem just and proper.

{signature block on following page}

Page 4 of 5
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May 23", 2023

Columbia, South Carolina.

Respecttully submitted

s/lamic Rutkoski

Jamic Rae Rutkoski (SC Bar No.:103270)
Trutkoskigekassellaw.com

Theile B. McVey (5C Bar No.: 16682)
tmevevigikassellaw.com

John D. Kassel (SC Bar No.: 03286)
ikasseliénkassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202
803-256-4242

803-256-1952 (Facsimile)

Other cmail: cmoultrie@kassellaw.com

Page 5ol 5

ROA 28

17d NOWNOD - ANYTIHDIY - Wd #2272 £ UNiP €202 - Q3714 ATIV2INOY L2313

=
=

9B0EQOFPd DEZOER#TISY D - SY





STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)

COUNTY OF GREENWOOD } FOR THE EIGHTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal
Representative of the Estate of Phyllis

Gee,

All Season’s Healtheare, LLC, Al
Seasons Healtheare, Inc., and Mill
Creek Manor, LLC. Ulk/a Amara
Place,

Civil Action No.: 2022-NT-40-

Plaintiff,

v, Affidavit of Carl Grey, MD

e e

Defendants.

Carl Gray, MD, being duly sworn deposes and says:

1.

[ am a medical doctor licensed in the states of New York and North Carolina specializing
in Gerontology and Geriatrics. [ hold a bachelor’s degree of Science/Biology from West
Virigina University which I received in 2000. | also obtained my medical degree from
West Virginia University School of Medicine in 2004. | completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009. | completed a
fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative
Medicine in 2011 at Icahn School of Medicine at Mount Sinai in New York, New York.
I am board certified in Internal Medicine since 2011 with added qualifications of Hospice
and Palliative Medicine since 2012 and Geriatric Medicine since 2013.

I currently work as an Associate Professor in the Department of Internal Medicine at
Wake Forest School of Medicine and I am the Enterprise Director of Hospice and
Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Forest

Baptist.
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4,

[ have actual professional knowledge and experience in the area of patient care at end of
life, specifically with regards to patients admitted to hospice with advanced dementia
preparing for end of life.

Through my professional training as set forth above, I am familiar with the applicable
standards of care for medical professionals in a hospice setting as it pertains to end of life
care and comfort measures.

This affidavit is made pursuant to section 15-36-100 of the 1976 South Carolina Code of
laws which requires that this affidavit must specify at least one negligent act or omission
claimed to exist and the factual basis for each claim based on the available evidence at

the time of the filing of the affidavit. As other information is provided to me, [ reserve

10,

the right to review, and if necessary, change or further explain, any opinions rendered.
The evidence made available to me for my review prior to making this affidavit includes:
a. Amara Place 07-11-2019 to 1218-2019 {0001-0063)
b. All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088)
Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several
years due to her advanced dementia. While a resident of Amara Place, Ms. Gee was
treated by All Seasons Healthcare whe provided hospice and palliative care to Ms. Gee as
early as July of 2019.
The purpose of hospice care is to provide care and comfori to a patient who is
approaching the end of life. This includes care to optimize comfort as a patient is actively
dying.
The records note Ms. Gee may have been allergic to morphine. The records did not

explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A
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11.

12,

13.

14.

15,

16.

true morphine allergy is extremely rare, and is often mistaken for common side effects
such as itching and nausea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use at end of life if morphine
could not be utilized.

In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with
dysphagia, which is the last stage of dementia, and her health was rapidly declining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphagia and die in the next few months. This gave them
ample time to prepare a care plan and understand any barriers to carry out this care plan
at Amara place before it took place.

On December 28", 2019, providers at Amara Place indicated Ms. Gee was throwing up
after dinner. They noted she was “shivering and clammy"” and “making a sound like she
was going to vomit.” As a result, All Seasons Healthcare was notified.

On December 29", 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be
vomiting and gasping for air. All Seasons Healthcare was notified.

Records indicated a provider from All Seasons Healthcare arrived at Amara Place at 7;10
PM and provided medication in an attempt to clear up secretions, explained Ms. Gee
should be kept on oxygen support, and ordered Amara Place employees to discharge any
other medications.

At 9:39 PM, records indicate “Debra” and “Katie” from All Seasons spoke with the
hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was
struggling to breathe and was rapidly declining.

Records indicate this medication was not administered.
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1 7. Witnesses indicate Ms. Gee was struggling and gasping for air as she was dying.

18. Three hours afier Ativan and Morphine were ordered, Ms. Gee passed. She was
pronounced dead at 12:47 AM on December 30", 2019.

19. Based on my education, experience, and training, it is my opinion to a reasonable degree
of medical certainty that employees acting within the course and scope of their
employment at the Defendants’ facility committed negligent acts which constitute a
failure to comply with the appropriate standard of care by:

a. Failing to properly implement a plan for end-of-life comfort and care;
b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;

and

¢. Failing to assess Ms. Gee’s alleged Morphine allergy to determine its utilty for

pain or air hunger at end of life.

) i . ¥ 2
Swomn to and subscribed before me, Pl

7 e
“Probbie. Jo ﬁxgd{ F A /,;,/M%
fk i L_./"H .f'f
lhisl_mday of MWW, 2022

M‘f Commissibr E;P?g;, l(/l?lm% NOTARY PUBLIC
Nélﬂr}f Public for North Carolina :

BOBBIE JO HAYDT
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IN THE COURT QF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) : ;
COUNTY OF RICHLAND ) C/A NO.: 2023-CP-40-03086

Jennifer Murphy, as Personal Representative
of the [istate of Phyllis Gee, ANSWER ON

BEHALF OF THE DEFENDANT, ALL
Plaintiff, SEASONS HEALTHCARE, INC.
V.

All Scason’s Healthcare, LLC, All Seasons
Healtheare, Inc., and TWG Polo Road, 1.LC
d/b/a Mill Creck Manor, LLC f7k/a Amara
Place at Columbia,

Detendants,

5 P = )

TO: JOHN D. KASSEL, ESQUIRE, THEILE B. MCVEY, ESQUIRE AND JAMIE
RUTKOSKI ESQUIRE, ATTORNEYS FOR THE PLAINTIFF:

The Defendant, All Scasons Healtheare, Inc., (hereinafter “Defendant™), reserving all rights
to file Rule 12 Motions, hereby answers the Complaint of Plaintitf as follows:

FOR A FIRST DEFENSE

L. Defendant denies each and every allegation of the Complaint not hereinafter
specitically admitted, qualified, or explained.

FOR A SECOND DEFVENSE

2. Defendant admits on information and belief the allegations of paragraphs 1 and 2
of the Complaint.

3. Defendant admits so much of paragraph 3 of the Complaint, as Amara Place
provided care and residence to Ms. Gee but has no information sufficient to formulate belicfs as

to the remainder of the allegations, denics same, and would crave reference to the medical records
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for a more complete and accurate response to said allegations.

3 Defendant admits so much of paragraph 4 of the Complaint as Plaintiff alleges it is
a corporation created in the State of South Carolina but denies the remainder of the allegations as
stated. Defendant has no information sufficient to formulate beliels as to the remainder of the
allegations, denies same.

4. Defendant admits so much of paragraph 5 of the Complaint as it is a South Carolina
Corporation, but denies the remainder of the allegations, as stated, and would crave reference to
the medical records for a more complete and accurate response.

5 Defendant denies the allegations of paragraph 6 of the Complaint.

6. Defendant has no information sufficient to formulate a belief as to the allegations
of paragraphs 7, 8 and 9 of the Complaint, denies same.

7. Defendant admits the allegations of paragraph 10 of the Complaint.

8. Defendant adimits so much of the allegations in paragraph 11 of the Complaint as
Ms. Gee opted for hospice care but denies the remainder of the allegations.

9 Detfendant admits so much of the allegations of paragraph 12 of the Complaint as
Dr. McCloy visited her, but denies the remainder of the allegations as stated, and would crave
reference to the medical records for a more complete and accurate response to said allegations.

10. Defendant admits the allegations of paragraphs 13 and 14 of the Complaint.

11.  Defendant has no information to formulate a belief as to the allegations of

paragraphs 15, 16 and 17 ot the Complaint and denies same and would crave relerence to the
medical records for a more complete and accurate response to said allegations.

12,  Defendant denies the allegations of paragraph 18 of the Complaint as stated but
admits Ms. Gee was prescribed Atropine but would crave reference to the medical records for a

more complete and accurate response to said allegation.
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13. Defendant has no information to formulate a beliel as to the allegations of
paragraphs 19 and 20 of the Complaint and denies same but would crave reference to the medical
records for a more complete and accurate response to said allegations.

14,  Defendant admits the allegations of paragraphs 21 and 22 of the Complaint.

15. Defendant admits so much of paragraph 23 of the Complaint as Ms. Gee was dying
from a terminal illness which was the reason for her hospice care.

16. Defendant admits so much of paragraph 24 of the Complaint as Ms. Gee was
declared dead.

17.  Defendant admits so much of paragraph 25 of the Complaint as alleges Plaintiff has
named an expert, but denies the remainder of the allegations as stated, including subparts.

18.  Defendant denies paragraph 26 of the Complaint.

FOR A THIRD DEFENSE

[9.  The Complaint fails to state facts sufficient to constitute a cause of action against
this Defendant.

FOR A FOURTH DEFENSE

20. Defendant acted in accordance with accepled standards of care for a hospice
provider, exercised sound medical judgment in their care and treatment of the Decedent and bears
no liability to Plaintiffs for an unfortunate result from properly employed medical care, and is not
an insurer of a cure or guarantors of results

FOR A FIFTH DEFENSE

21. This action is barred by the statute of limitations.

FOR A SIXTH DEFENSE

22.  Detendant asserts improper service of process against it in that it has never been

properly served and moves that the Complaint be dismissed.
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FOR A SEVENTH DEFENSE

23 Any injury or damage sustained by the Plaintiffs as a result of the matters alleged
in the Complaint were caused and occasioned by events over which this Defendant had no control
or right of control, thereby relieving Defendant from any liability or responsibility herein and
Defendant pleads an unavoidable accident as a complete bar to this action.

FOR AN EIGHTH DEFENSE

24, Any injury or damage sustained by the Plaintiffs as a result of the matters alleged
in the Complaint were a proximate result of one or more independent, efficient and intervening
causes which the Defendant affirmatively pleads as a complete bar to this action.

FOR A NINTH DEFENSE

25. Delendant avers that punitive damages arc unconstitutional, have no meaningful
standard by which they can be ascertained, subject Defendant to a double recovery and violate
cqual protection and due process of law.

FOR A TENTH DEFENSE

26. Defendant pleads all caps on damages and special defenses as set forth in the South
Carolina Medical Malpractice Tort Reform Act. Defendant pleads all statutory caps on actual and
punitive damages, including but not limited to the caps described in 8.C. Code §15-32-210 and
§15-32-220, ¢t seq. and §15-32-530, et. seq., as amended.

FOR AN ELEVENTH DEFENSE

27.  Defendant reserves any addition of further defenses as may be revealed by

additional information during the course of discovery and investigation and is consistent with the

South Carolina Rules of Civil Procedure.
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WHEREFORL, having fully answered the Complaint, the Defendant prays that it be
dismissed, with prejudice, for their costs and for such other and further relief as the Court deems

just and proper.

[fsfJulius W. McKay, 11

Julius W. McKay, 1T

The McKay Firm, PA

3700 Forest Drive, Suitc 404

P.O. Drawer 7217

Columbia, 8C 29202

(803) 256-4645 - Phone

(BO3) 765-1839 - Fax

imckay@mckayfirm.com

Attorney for Defendant, All Seasons Healtheare, Inc.

Columbia, South Carolina
August 23, 2023
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
Jennifer Murphy, as Personal Representalive
ol the Estate of Phyllis Gee,

PlaintifT,

V.

All Season’s lHealthcare, LLC, All Seasons
Healthcare, Inc., and TWG Polo Road, 1.1.C
d/b/a Mill Creek Manor, L.1.C f/k/a Amara

Place at Columbia,

IDefendants.

P e g N e S o e e, g, N S S SR e

TO:

IN THE COURT OF COMMON PLEAS

C/A NO.: 2023-CP-40-03086

MOTION FOR SUMMARY JUDGMENT
OR IN THE ALETERNATIVE
MOTION TO DISMISS ON
BEHALF OF THE DEFENDANT,
ALL SEASONS HEALTHCARE, INC.

JOHN D. KASSEL, ESQUIRE, THEILE B. MCVEY, ESQUIRE AND JAMIE

RUTKOSKI, ESQUIRE, ATTORNEYS FOR THE PLAINTIFF:

You will please take notice that within ten (10) days of the service hereol, the Delendant,

All Seasons lealthcare, Inc., (hereinafter “Defendant™), hereby moves belore the Court of

Common Pleas for Richland County for an order dismissing Plaintiff's Complaint and all ¢laims

raised against them. This motion is made pursuant to Rules 3, 4, 5 and 12(b)(1), 12(b)(2), 12(b)(4),

12(b)(5), 12(b)(6) and 56 of the South Carolina Rules of Civil Procedure, and §15-79-125 and

§15-36-100, Code of Laws of South Carolina, as amended, and the Common Law of the State of

South Carolina.

Specific grounds for this motion are as follows:

1. Failure to timely serve the Complaint pursuant to Rule 3 of the South Carolina

Rules of Civil Procedure.
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The Complaint was filed on June 13, 2023, However, Defendant has never been properly
served with a copy of the Summons and Complaint, as it was nol served on the registered agent of
the corporation.

& Improper service of process pursuant to Rule 4 of the SCRCP.

Plaintiff has failed to ever serve Defendant by personal service, as required by the Rule or
by statutory service by certified mail pursuant to Rule 4(d)(8) as this lawsuit was not properly
served on the registered agent for the corporation,

As such, the registered agent has never been served but if the Court believes that service
was proper, it was untimely in that it is after the one hundred twenty (120) days required from
filing of the Complaint.

3. This action is barred by the statute of limitations.

South Carolina has a three (3) year statute ol limitations which was not met against

the Defendant.

Section 15-3-545(a) Code of Laws of South Carolina provides:

“any action ...to recover damages for injury lo the person arising

out of any medical... treatment, omission... by any licensed

healthcare provider .. acting within the scope of his profession

must be commenced within three (3) years from the date of

treatment, omission oy operation giving rise lo the cause of aetion

or three (3) years from the date of discovery or when it reasonably

ought to have been discovered”.

The Complaint alleges the incident giving rise to this claim occurred on December 30,
2019, in Richland County, South Carolina where Decedent died. Itis clear that PlaintilT was aware
of the issues giving rise to this claim as of that date. Plaintiff filed a Notice of Intent to File Suit
in Greenwood County Court of Common Pleas on November 11, 2022, This was nol a county in

which venue would be proper for filing this lawsuit. Moreover, All Seasons Healthcare, Inc., was

never properly served with the Notice of Intent as required by statute. Plaintiff filed the Complaint
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in this action in Richand County Court of Common Pleas on June 13, 2023, but the statute of
limitations had already expired on December 30, 2022. As such, the lawsuit is time barred by the
statute of limitations against this Defendant as it was never properly served or commenced against
them.

For the reasons set forth herein, Delendant moves for summary judgment of the Complaint.
Motion is based upon the pleadings, statutes and authorities, affidavits, and other documents to be

filed.

/sflulius W. McKay, 1l

Julius W. McKay, I

The Mckay I'irm, PA

3700 Forest Drive, Suite 404

P.O. Drawer 7217

Columbia, SC 29202

(803) 256-4645 - Phone

(803) 765-1839 - Fax

imckay@dmckayfirm.com

Attorney for Defendant, All Seasons Healtheare, Inc.

Columbia, South Carolina
August 23, 2023
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, ) Plaintill's Response to Defendant All Season’s
) Healtheare, Inc.’s Motion for Summary
v. ) Judgment or Motion io Disimiss
)
All Season’s Healthcare, LLC, All )
Seasons Healtheare, Inc., and TWG )
Polo Road, LLC d/b/a Mill Creck )
Manor, LLC. f/k/a Amara Place, )
)
Defendants. )

To: Julius W. McKay, III, Esq., attorney for Defendant All Season’s Healthcare, Inc.:

PlaintifT, by and through undersigned counsel, respectfully requests this court deny
Defendant All Scasons Healtheare, Inc.’s, Motion for Dismissal or Summary Judgment, as the
defendant was properly served with Notice of Intent to File Suit within the statute of limitations.
This action tolled the statute of limitations. PlaintifT then filed and served the complaint on
Defendant within the statutorily prescribed time period. Thus, Defendant’s motion should be

denied.
Facts

Phyllis Gee was admitted to a nursing facility called Amara Place in 2019, She was
receiving hospice care through All Scagon’s Healtheare, LLC. Ms. Gee suffered from advanced
dementia and between July and December o 2019, her health significantly deteriorated. Ms.

(iee’s hospice healthcare plan indicated she would receive comfort care and pain reduction as her

Page 1 of 5
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health deteriorated. | lowever, Defendants failed to adhere to the standard of care and did not
provide pain relief to Ms. Gee as she was dying. She suffered for hours without proper

medication, as prescribed in her medical chart. On December 30%, 2019, Ms. Gee passed.

On November 11", 2022, Plaintiff filed her Notice of Intent to File Suit with the
statutorily required expert affidavit attached in Greenwood County. (see, lixhibit 1) On
December 16, 2022, Defendant All Scason’s Healtheare, Inc, was served via certified mail.

Prool of service was returned to Plaintills counscl. (see, Exhibit 2).

Defendants did not obtain counsel at this time. On March 16%, 2023, Plaintiff mailed a
letter to All Season’s llealthcare, Inc. informing them that Plaintifl had scheduled the
procedurally required pre-suit mediation prior to filing a complaint for March 30", 2023. (sce,

Cxhibit 3).

On March 27", 2023, a woman by the name of Trish who identified herself as an
employee of All Scason’s Healtheare, Inc., called Plaintiff’s counsel’s office to inquire about the

pre-suit mediation. At that time, Elizabeth Moultrie, paralegal to Plaintiff's counsel, sent an

email to Trish attaching the Cover Letter, Notice of Intent, and Proof of Service. (see, Exhibit 4).

On April 20", mediator Robert McMahon, Esq., conducted pre-suit mediation with
Plaintiff's counse! and Stuart Mottern, CFO of Mill Creek Manor, LLC. On May 24% 2023,

Proof of ADR was filed with Greenwood County Clerk of Court (see, Exhibit 3),

On June 6, 2023, Plaintiff’s Counsel filed a Motion to Change Venue [rom Greenwood
County to Richland County, as all partics are domiciled in Richland County and all of the events

related to this lawsuit occurred in Richland County. The motion was granted.

Pagc 2 of 5
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On June [3%, 2023, Plaintiff filed their Complaint with Richland County Clerk of Court.
On June 26", 2023, All Seasons Healthcare was served by registered agent, Heather McCloy, via

certified mail return receipt requested. (see, Exhibit 6).

On July 25™, 2023, Ieather McCloy, Chief Executive Officer and Registered Agent for
All Seasons lealthcare, Inc., emailed Plaintiffs counsel indicating she was in receipt of
“documentation™ and that her insurance carrier of record was denying coverage. (see, Exhibit 7).
In the email, Ms. McCloy also requested a 3(-day extension to retain an attorney and file an

answer. Plaintill’s counscl agreed to the extension.
Statute of Limitations

All Scason’s Healtheare, 1.LC, is a privately owned corporation and any claims of
negligence against them carrics a three-year statute of limitations. Thus, the statute of limitations

would run on December 30, 2022,

On November | 1™, 2022, more than a month before the statute of limitations would run
on PlaintifTs claims, PlaintifT filed the Notice of Intent against both defendants with the
statutorily required expert affidavit. Pursuant to Section 15-79-125(A) of the South Carolina
Code Annotaled, “[[]iling the Notice of Intent to File Suit tolls all applicable statutes of
limitations.” The filing of the Notice of Intent to File Suit on November 11", 2022, tolled the
statute of limitations. Section 15-79-125(E)(1) requires the Plaintiff’s complaint to be filed
“within sixty days aller the mediator determines that the mediation is not viable, that an impasse
exists, or that the mediation should end.” Mediation was held on April 20™ 2023. Proof of ADR

was filed May 24", 2023, Using cither the date of the mediation or the date Proof of ADR was

Page 3 of 5
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filed, Plaintiff's filing of the Complaint on June 13™, 2023, was within sixty days of the

mediator’s determination. Thus, the complaint was timely filed within the statute of limitations.

Plaintiff’s initial filing of the Notice of Intent to File Suit with the Greenwood County
Clerk of Court is not relevant in determining timeliness of filing. Rule 82(b) of the South
Carolina Rules of Civil Procedure sates “[w]hen an action is brought in the wrong county or in
the wrong court, the court shall not dismiss the action but shall transfer it to any proper county or
court in which it could have been brought.” SCRCP 82, emphasis added. Although Greenwood
County was an improper venue, the South Carolina Rules of Civil Procedure explicitly state this

is not reason for dismissal. The Court acted properly in transferring the case to the proper county.
Service

Defendant All Seasons Healthcare, Inc., argues they were not properly served with the
Summons and Complaint in this case. As noted above, All Seasons Healthcare, Inc.’s registered
agent, Heather McCloy, was served on June 26", 2023, thirteen days after the Complaint was
filed. She was served by certified mail, return receipt requested, restricled delivery as required by

rule 4(d)(8) of the South Carolina Rules of Civil Procedure.

Ms. McCloy emailed PlaintifTs counsel on July 26", 2023, requesting an extension to
answer the Complaint indicating she had tendered the summons and complaint to her insurance
company. However, the insurance company denied coverage. Plaintiff's counsel agreed to the

extension Lo allow Delendant All Scasons to obtain counsel.

The plaintift need only show compliance with the rules. Roche v. Young Bros., Inc., of

Florence, S.C., 456 5.1:.2d 897 (1995). When the civil rules on service are [ollowed, there is a
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presumption ol proper service. Id. "When the civil rules on service arc followed, there is a

presumption of proper service." /d., 318 8.C. at 211, 456 5.E.2d at 900.

When PlaintifT became awarc of Defendant’s position regarding service of process,
Plaintiff requested Lo depose their corporate representative on the issue. Plainfift noticed the
deposition for February 7%, 2024. Deflendant requested the deposition be pushed to March 20
2024, Thus, there is a pending deposition to determine the facts and circumstances surrounding

service of process.
Conclusion

Pursuant to the foregoing, Plaintiff filed the Notice of Intent to File Suit within the statute
of limitations, which tolled the statute of limitations. Plaintiff then filed the Complaint within the
statutorily required time frame of sixty days from the date mediation was deemed unsuccessful.
The registered agent of Defendant All Seasons Healtheare, Inc. was timely and properly served
by restricted certified mail, return receipt requested. As a resull, Defendant’s Motion to Dismiss

and Motion for Summary Judgment should be denied.

s/Jamie Rae Rutkoski

Jamie Rae Rutkoski (8C Bar No.: 103270)
irutkoskizokassellaw.com

Theile 3. McVey (SC Bar No.: 16682)
tmeveyvidkassellaw com

John D, Kassel ( 8C Bar No.: 3286)
KASSEL McVLEY ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202-1476
803-256-4242

803-256-1952 (Facsimile)

Other email; emouliriefokassellaw.com

March 6, 2024

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON FLEAS

)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2022-NI-40-
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, ) Notice of Intent to File Suit
)
V. )
)
All Season’s Healtheare, LLC, All )
Seasons Healthcare, Inc., and Mill )
Creek Manor, LLC. f/k/a Amara )
Place, )
)
Defendants. )
Plaintiff would respectfully show that:
Parties

1y

2)

3)

Jennifer Murphy is a citizen and resident of the State of South Carclina and a resident of
the county of Richland. Jennifer Murphy is the appointed Personal Representative of
Phyllis Gee.

Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a
resident of the county of Richland at all times relevant to this action and up until the date
of her death.

Defendant Mill Creek Manor #/k/a Amara Place iz a business or corporation incorporated
in the state of South Carolina. At all times relevant to this action, Defendant Mill Creek
Manor provided care and residence to Ms. Gee within their facility located at 651 Polo

Road Columbia, South Carolina 29223,
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4)

5)

6)

8)

9)

Defendant All Seasons Healthcare, LLC, is a business or corporation incorporated in the
state of South Carolina. At zll times relevant to this action, Defendant All Season’s
Healtheare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Defendant All Seasons Healthcare, Inc., is a business or corporation incorporated in the
state of South Carolina. At all times relevant to this action, Defendant All Season’s
Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Upon information and belief, All Seasons Healtheare, Inc., and All Seasons Healtheare,
LLC, are both entities working under the name of All Seasons Healthcare o provide
hospice and palliative care to patients like Phyllis Gee. These entities together will be

referred to as “All Seasons” throughout this pleading.
Factiaal Background

Ms. Gee was a resident of Amara Place as a result of her advanced dementia.

At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All

Seasong Healtheare.
Ms. Gee was regularly visited by Dr. Stanley MeCloy and members of All Seasons’ nursing

staff between July and December of 2019.

10) On July 25%, 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia. This

is the last stage of dementia. Ms. Gee’s health was declining rapidly and she had a palliative

performance scale of 40%. This typically indicates a patient will dic within several months.

11) Between July and December of 2019, Ms. Gee’s health continued to decline.

12) On December 28", 2019, Amara Place employees noted Ms. Gee spunded like she was

trying to throw up after eating dinner and that Ms. Gee was shivering and clammy.

13) Ms. Gee had aspirated. Amara Place staff notified All Seasons of this development.
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14) The following day, on December 29 at 3:39 PM, Amara Place employces noled Ms. Gee
was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested.
All Seasons was notified.

15) All Seasons nurses presented to Ms. Gee's residence and prescribed Atropine to decrease
secretions,

16) At 7:10 PM, All Seasons staff presented to Ms, Gee's residence to follow up with her status
and ordered the staff at Amara Place to discharge all standing medications, to keep Ms.
Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times.

17)Ms. Gee’s family and friends were with Ms. Gee and became concerned about Ms. Gee
gasping for air and showing signs of stress. The family contacted All Seasons.

18) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine.

19) There is no medieal note or record showing the administration of either Ativan or
Morphine.

20) For the next several hours, Ms. Gee suffered and gasped for air as she was dying.

21)Ms. Gee was declared dead at 12:47 AM on the morning of December 30™, 2019,

22) Plaintiff's nursing palliative care physician expert has given an opinion Defendants were
negligent in failing to provide proper end-of-life care to Phyllis Gee by:

a. Failing to properly implement a plan for end-of-life comfort and care;

b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;
and

c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utility for
pain or air hunger at end of life.

23) Defendant was negligent, grossly negligent, and willful and wanton in breaching

the standard of care as stated above causing Phyllis Gee to experience unnecessary
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pain and suffering while she was dying. Phyllis Gee’s family expericnced pain and
suffering as they watched Ms. Gee die in pain.

MEDIATION
Please take note that this dispute is subject to pre-suit mediation within 120 days. Please

list your choices for the primary and secondary mediators.

Primpary Mediator Secondary Mediator
INTERROGATORIES
L. Give the names and addresses of persons known to the plaintiff or counsel to be

witnesses concerning the facts of the case and indicate whether written or recorded statements
have been taken from the witnesses and, if so, indicate who has possession of such statements.

ANSWER: Other than the Affidavit of Carl Gray, MD, being filed
contemporaneously herewith, no witness has provided a written or recorded

statement.

Josh Gee

c/o Kassel McVey Attorneys
at Law

P O Box 1476

Columbia, SC 29202-1476

Jennifer Murphy

¢/o Kassel McVey Attorneys
al Law

P O Box 1476

Columbia, SC 292202-1476

Debra Reigle

All Seasons Healthcare
7412 Woodrow Street
Irme, SC 29063

Stanley McCloy, MD
All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063
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Judy Price

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063

Krista Kell

All Seasons Healthcare
7412 Woodrow Street
Irmao, SC 29063

Mackie Carter

All Seasons Healtheare
7412 Woodrow Street
Irmao, SC 29063

Allison Woods

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063
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Andrea Hansche

All Seasons Healthcare
7412 Woodrow Strest
Irmo, SC 29063

Juanita Watts, RN

All Seasons [Mealthcare
7412 Woodrow Street
Irmo, SC 29063

Santana Staten

All Seasons Healthecare
7412 Woodrow Street
Irmo, SC 29063

Mikisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tee
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Robin Lawson, ED
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Lanita Long, MCRA
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Destiny Sabhb, Med Tech
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Lavern Stewart, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223
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Kimberly Young, HSD
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Mikechia Foskey, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia 5C 29223

Lekeish Waller, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia S5C 29223

Kamaleh Wilson, Med Tech
Amara Place Hospice

651 Pole Rd

Columbia 8C 29223

M Kisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Rose Davis, Med Tech
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia 8C 29223

Guinichard Fuzeme, ALRA
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Pairicia Henderson, ALMT
Amara Place Hospice

651 Polo Rd

Columbia 5C 29223
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o Set forth a list of photographs, plats, sketches, or other prepared documents in
possession of the party that relate to the claim or defense in the case.

ANSWER: Moedical Records:

All Seasons Healthecare 06-03-2019 to 01-03-2020 (000001 - 000088)
Amara Place (n/k/a Mill Creek Manor) 07-11-2012 to 1218-2019 (0001-0063)

3, [n cases involving personal injury set forth the names and address of all physicians whao
have treated the party and all the hospitals to which the party has been committed in connection
with said injuries and set forth a statement of all medical costs involved.

ANSWER: See, Answer Number 1 and Answer Number 2.

4, Set forth the names and address of all insurance companies which have liability
insurance coverage relating to the claim and set forth the numbers of the policies involved, and the
amount of liability coverage provided in each policy.

ANSWER: Plaintiff is unaware of the insurer for Defendant.

5 Set forth an itemized staterment of all damages, exclusive of pain and suffering,
claimed to have been sustained by the party.

ANSWER: There are no medical bills associated with the claim.

6. List the name and address of each expert witness the plaintiff expects to call as a
witness at the trial of the case.

ANSWER: Carl Grey, MD
Department of Medicine
Section of Gerontology and Geriatrics
Wake Forest School of Medicine
Medical Center Boulevard
Winston-Salem, WC 27157

(336) 713-9022
corevieowakehealth.edu
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7 For each person known to the plaintiff or counsel to be a witness conceming the
facts of the case, set forth either a summary sufficient to inform the other party of important facts
known to or observed by such witness, or provide a copy of any written or recorded statements

taken from such witnesses,

ANSWER: There are no written or recorded statements. All medical
witnesses and nursing home witnesses are expected to testify regarding their
care and treatment of the decedent, as well as all measures taken to prevent
the pain and suffering at the end of her life. The children of the decedent are
expected to testify regarding their mother’s final hours and the effect her
death has had on their lives.

s/Jamie Rutkoski ;

John D. Kagsel (SC Bar 3286)
ikassel@kassellaw com

Theile B. McVey (16682)
tmeveviikasselalw.com

Tamie Rutkoski (103270)
jrutkoski@kassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

P.O. Box 1476

Columbia, SC 29202

803-256-4242

803-256-1952 (Facsimile)

Other email: emoultire@kassellaw.com

November 10, 2021

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Actlon No.: 2022-NI-40-
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, ) Notice of Intent to File Suit
)
v. )
)
All Season’s Healtheare, LLC, All )
Seasons Healtheare, Ine., and Mill )
Creek Manor, LLC. {k/a Amars )
Place, )
Defendants.

Carl Gray, MD, being duly sworn deposes and says:

L.

2

1 am a medical doctor licensed in the states of New York and North Carolina specializing
in Gerontology and Geriatrics. I hold a bachelor’s degree of Science/Biology from West
Virigina University which I received in 2000. [ also obtained my medical degree from
West Virginia University School of Medicine in 2004. ] completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009, | completed a
fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative
Medicing in 2011 at Icahn School of Medicine at Mount Sinai in New York, New York.
1 am board certified in Intemal Medicine since 2011 with added qualifications of Hospice
and Palliative Medicine since 2012 and Geriatric Medicine since 2013.

I currently work as an Associate Professor in the Department of Internal Medicine at
Wake Forest Schoal of Medicine and I am the Enterprise Director of Hospice and
Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Forest

Baptist,
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I have actual professional knowledge and experience in the area of patient care at end of
life, specifically with regards to patients admitted to hospice with advanced dementia
preparing for end of life.

Through my professional training as set forth above, [ am familiar with the applicable
standards of care for medical professionals in a hospice seiting as it periains to end of life
care and comfort measures,

This affidavit is made pursuant (o section 15-36-100 of the 1976 South Carclina Code of
laws which requires that this affidavit must specify at least one negligent act or omission
claimed to exist and the factual basis for each claim based on the available evidence at

the time of the filing of the affidavit. As other information is provided to me, I reserve

I 9B A N 0 - B ATV A
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10.

the right to review, and if necessary, change or further explain, any opinions rendered.
The evidence made available to me for my review prior to making this affidavit includes:
a. Amara Place 07-11-2019 to 1218-2019 {0001-0063)
b. All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088)
Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several
years due to her advanced dementia. While a resident of Amara Place, Ms, Gee was
treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as
early as July of 2019.
The purposs of hospice care is to provide care and comfort to a patient who is
approaching the end of life. This includes care to optimize comfort as a patient is actively
dying.
The records note Ms. Gee may have been allergic to morphine. The records did not

explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A
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11.

12.

13.

true morphine allergy is extremely rare, and is often mistaken for common side effects
such as itching and nausea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use at end of life if morphine
could not be utilized.

In July of 2019, hospice providers indicated Ms, Gee was in stage 7C dementia with
dysphagia, which is the last stage of dementia, and her health was rapidly declining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphagia and die in the next few months. This gave them
ample time to prepare a care plan and understand any barriers to carry out this care plan
at Amara place before it took place.

On December 28" 2019, providers at Amara Place indicated Ms, Gee was throwing up
after dinner. They noted she was “shivering and clammy” and “making a sound like she
was going to vomit.” As a result, All Seasons Healthcare was notified.

On December 29, 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be

vorniting and gasping for air. All Seasons Healtheare was notified.

14. Records indicated a provider from All Seasons Healthcare arrived at Amara Place at 7:10

15.

PM and provided medication in an attempt to clear up secretions, explained Ms. Gee
should be kept on oxygen support, and ordered Amara Place employees to discharge any
other medications.

At 9:39 PM, records indicate “Debra” and “Katie” from All Seasons spoke with the
hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was

stroggling to breathe and was rapidly declining.

16. Records indicate this medication was not administered.

ROA 55

MY |

!
|

- ANVIHOR - W §S°8 £ U £20 - 14 ATIVOINOULOT TS
OFNPFE - I B 0 eRSE0e - 651 AV

od

o

S

EVO00OVINEZOZAISYD - SYTTd NOWHOD
SRR EEY O™

.





17. Witnesses indicate Ms. Gee was struggling and gasping for air as she was dying.

18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was
pronounced dead at 12:47 AM on December 30™, 2019,

19. Based on my education, experience, and training, it is my opinion to a reasonable degree
of medical certainty that employees acting within the course and scope of their
employment at the Defendants’ facility committed negligent acts which constitute a
failure to comply with the appropriate standard of care by:

a. Failing to properly implement & plan for end-of-life comfort and care;
b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;

and
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c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utilty for

pain or air hunger at end of life.

Sworn to and subseribed before me, / ¥
5 -T | . ff o T e
Probloie. To Haydt | / . ;q—jf:f—' i

i
thi-ﬂ_j day of NWEWIW, 2022 Carl Brey, M.D.
Joribisp B R
M\I Commizsibn EKPII"E:: W/ leozt, wcm
Notary Public for North Carolina

ROA 56

EP0000PINEZOCHISYD - SYI1d NOWWOD - d
ZL000VEINZZOZHISYD - SYFTd NOWN
9B0E00FdDES0ZRISYD - SYI1d NO

j





b
USPS TRACKING # ;
. First-Class Mail
i | S (FEEE oD Postage & Fees Paid
‘ (il usps
Hlﬂmwm R RS s > Permit No, G-10

1590 9402 7396 2055 49545 r.‘E

United States % Bender: Please print your name, address, and ZIP+4° in this box®
Postal Service
Elizabeth C Moultrie, Senior Paralegal
KASSEL McVEY ATTORNEYS
P O Box 1476
Columbia SC 28202-1478
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JOHN D. KASSEL K A S E ‘\ 1330 LavpeL STREeT
ATTORNEY AT Law S L - M C V E Y Post Orrick Box 1478
IKASSELAKASIILLAY,.COM Cowumpia, 8C 20202
::ﬁ%}ﬁ:wy Tew 803-256-4242
TMCVEY@RASSELLAW.COM Fax 803256-1952

WOWW KASSELL AW, COM
Jamng R RUTKOSKI
ATTORNEY AT Law
TRUTEOSKIE@KASSRLLAY. COM

March 16, 2022

H. McCloy, as Registered Agent for Service of Process
for All Season's Healthcare, Inc.

7142 Woodrow 5t

Irmo, South Carolina 29063

Re:  Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee,
deceased v. All Seasons Healthcare, LLC, et al.
C/A No.: 2022-NI-24-00012

Dear Mr. McCloy:

On December 16, 2022, you were served with Plaintiffs' Notice of Intent and Expert Affidavit. To
date, no attorney has appeared on your behalf: therefore, 1 have scheduled the pre-suit mediation to take
place at 9:30 AM on March 30, 2023. In order to participate as required by law, you must join the mediation
via Zoom at https:/ 15/1/834044960447¢ SQ4bXEMR : ENRd:

Thank you for your kind consideration and attention. If you have any questions or concerns, please
do not hesitate to contact your liability carrier or attorney.

Very truly yours,

m

Senior Paralegal to John D. Kassel,
Theile B. McVey, and Jamie Rae Rutkoski
emoultrie@kassellaw.com

ECM:bmh

PLAINTIFF'S
i r{xglarr

,n-) Jaitn D, Kasser, Atroaney ar Law, LLC
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: Elizabeth Moultrie

WOD - ONYTHDIY - WY 98 L0 18\ +20¢ - 03714 ATV IINCHLD373

\ . From:
Siﬂt
To:-
Ce:
Subject:
Attachments:

Categories:
Tracking:

Dear Trish:

Attached please find my cover letter, the filed Notice of Intend, and my Proof of Service
of service on Mr. McCloy who you confirmed to me works in your office. I want to make
sure you have anything you should to send te your liability carrier and your
attorney. You advised that today you received your notice of Pre-Suit Mediation. Please:
provide me with the name of your attorney and I will be happy to provide him or her
with all of the documents and information you have been provided with.

Yours very truly,

Elizabeth Moultrie

Monday, March 27, 2023 4:59 PM
trish@allseasonshealthsc.com
Jamie Rutkaski; John Kassel

Letter serving NOI on McClay as RA for All Season's Healthcare.pdf; Filed NOI - Gee.pdf;
Proof of Service on All Seasons.pdf

LEAP

Recipient Defivery
trish@allseasonshaalthsc.com

Jamie Rutkoski Delivered: 3/27/2023 4:59 PM
John Kassel Deliverad: 3/27/2023 4:59 PM

MO

Elizabeth C. Moultrie

Senior Paralegal

1330 Laure| Street | P.O Box 1476
Cotumbia, South Caroling 29202
Phone: (BO3) 256-4242

Fax: {(803) 256-1952
emoulirie@kassellaw.com

www.Kassellaw.com

KASSEL S McVEY

BONAL INJURY L AWYTERS

SBOEOOPd DEC0Z43SYD - 53 1d

~— CONFIDENTIALITY NOTICE ~— This message is intended only for the addressee and may contain information
that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of the
message and any attachments. All e-mail correspondence to and from this address may be subject to public disclosure
under the South Carolina Freedom of Information Act (FOIA). This correspondence is intended exclusively for the
individual or entity to which it is addressed and may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure.

PLAINTIFF'S
EXHuﬂT
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LEAP Emall Reference | F:Bh34cfE4-2b85-4202-8R4F-17215d463796 | M:8ce0Bbed-2081-4374-8f31-6/4ce0149048| (Plgase do not deleta)
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ooy KASSEL®_ McVEY bort Onna B 1476

JTHASSELDKASSRLLAY, COM Cowumeia, SC 29202

THEILE B. McVEY
ATTORNEY AT Law
TMOVEY(BEASIELLAW.COM

Tev. 803-156-4242
Fax 8o03-276-19%2
W, HASSELLAW,.COM

Janiie R. RUTKOSIO
ATTORNEY AT Law
IRUTKOSKI@KARSELLAW, (:00M

December 9, 2022

VIA CERTIFIED MATL—RETURN RECEIPT REQUESTED—RESTRICTED DELIVERY
Article Number 7017 0660 0008 1954 2299

H. McCloy, as Registered Agent for Service of Process
for All Sgason” Healthcare, Inc.

7142 Woodrow 5t

Irmo, South Carolina 29063

Re:  Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee,
decegsed v. All Season’s Healthcare, LLC, ¢t al.
C/A No.: 2022-NI-24-00012
Dear H. McClov:

Enclosed herewith and served upon you as Registered Agent for Service of Process
please find Plaintiff’s Notice of Intent to File Suit against Defendants named in the pleadings.
Please note that this matter must be mediated within 90 days, but no more than 120 days, of the
date of filing. Please provide & copy of the enclosed immediately to your liability carrier and/or
legal counsel.

Thank you for your kind consideration and cooperation. If you have any questions or
concems, please contact your atlorney.

Yours very truly,

Elizabeth C. Moultrle

Senior Paralegal to John D. Kassel,
Theile B. McVey, and Jamie Rae Rutkoski

ECM:bmh

Enclosures

Joun D, Kasser, ATromiey ar [aw, LLC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal } Civil Action No.: 2022-NE-40-
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, ) Notice of lntent to File Suit
)
v. )
)
All Season's Healtheare, LLC, All )
Seasons Healthecare, Inc., and Miil )
Creek Manor, LLC, k/a Amara )
Place, )
)
Defendanis. )

Plaintiff would respeetfully show that:

1

2)

3)

Parties

Jennifer Murphy is a citizen and resident of the State of South Carolina and a resident of
the county of Richland. Jennifer Murphy is the appointed Personal Representative of
Phyllis Gee.

Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a
resident of the county of Richland at all times relevant to this action and up until the date
of her death.

Defendant Mill Creek Manor f/k/a Amara Place is a business or corporation incorporated
in the state of South Carolina. At all times relevant to this action, Defendant Mill Creek
Manor provided care and residence to Ms. Gee within their facility located at 651 Paolo

Road Columbia, South Carolina 29223,
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4) Defendant All Seasons Healthcare, LLC, is a business or corporation incorporated in the

5)

6)

7

8)

9

state of South Carolina. At all times relevant to this action, Defendant All Season’s
Healthcare, LI.C, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Defendant All Seasons Healthcare, Inc., is a business or corporation incorporated in the
state of South Carolina. At all times relevant to this action, Defendant All Season’s
Healtheare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolipa.
Upon information and belief, All Seasons Healthcare, Inc., and All Seasons Healthcare,
LLC, are both entities working under the name of All Scasons Healthcare to provide
hospice and palliative care to patients like Phyllis Gee. These entities together will be

referred to as “All Seasons” throughout this pleading.
Factual Background

Ms. Gee was a resident of Amara Place as a result of her advanced dementia.
At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All
Seasons Healtheare.

Ms. Gee was regularly visited by Dr. Stanley McCloy and members of All Seasons’ nursing

staff between July and December of 2019,

10) On July 25™, 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia. This

is the last stage of dementia. Ms. Gee’s health was declining rapidly and she had a palliative

performance scale of 40%. This typically indicates a patient will die within several months.

11) Between July and December of 2019, Ms. Gee’s health continued to decline.

12) On December 28", 2019, Amara Place employees noted Ms. Gee sounded like she was

trying to throw up after eating dinner and that Ms. Gee was shivering and clammy.

13) Ms. Gee had aspirated. Amara Place staff notified All Seasons of this development.
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14) The following day, on December 29" at 3:39 PM, Amara Place employees noted Ms. Gee
was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested,
All Seasons was notified.

15) All Seasons nurses presented to Ms, Gee's residence and prescribed Atropine to decreasc
secretions.

16) At 7:10 PM, All Scasons staff presented to Ms. Gee’s tesidence to follow up with her status
and ordered the staff at Amara Place to discharge all standing medications, to keep Ms.
Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times.

17)Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms. Gee
gasping for air and showing signs of stress. The family contacted All Seasons.

18) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine.

19) There is no medical note or record showing the administration of either Ativan or
Morphine.

20) For the next several hours, Ms. Gee suffered and gasped for air as she was dying.

21) Ms. Gee was declared dead at 12:47 AM on the morning of December 301, 2019.

22) Plaintiff’s nursing palliative care physician expert has given an opinion Defendants were
negligent in failing to provide proper end-of-life care to Phyllis Gee by:

a. Failing to properly implement a plan for end-of-life comfort and care:

b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;
and

¢. Failing to assess Ms. Gee’s alleged Morphine allergy to determine its utility for
pain or air hunger at end of life.

23) Defendant was negligent, grossly negligent, and willful and wanton in breaching

the standard of care as staled above causing Phyllis Gee to experience unnecessary
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pain and suffering while she was dying. Phyllis Gee's family experienced pain and

suffering as they watched Ms. Gee die in pain.

TediRGH5ha

41

MEDIATION

Please take note that this dispute is subject to pre-suit mediation within 120 days. Please

list your choices for the primary and secondary mediators.

Primary Mediator Secondary Mediator
INTERROGATORIES
1. Give the names and addresses of persons known 1o the plaintiff or counsel to be

witnesses concerning the facts of the case and indicate whether written or recorded statements
have been taken from the witnesses and, if so, indicate who has possession of such statements.

ANSWER: Other than the Affidavit of Carl Gray, MD, being filed
contemporaneously herewith, no witness has provided a written or recorded

9E:8 L0 Je ¥20c¢ - 03!1:‘

statement.

Josh Gee
¢/o Kassel McVey Attorneys Judy Price
at Law Al Seasons Healthecare
P O Box 1476 7412 Woodrow Street
Columbia, SC 29202-1476 Irmo, SC 29063
Jennifer Murphy Krista Kell
c/o Kassel McVey Attorneys All Seasons Healtheare
at Law 7412 Woodrow Street
P O Box 1476 Irmo, SC 29063
Columbia, SC 29202-1476

Mackie Carter
Debra Reigle All Seasons Healtheare
All Seasons Healthcare 7412 Woodrow Street
7412 Woodrow Street Irmo, SC 29063
Irmo, SC 29063

Allison Woods
Stanley McCloy, MD All Seasons Healtheare
All Seasons Healthcare 7412 Woodrow Street
7412 Woodrow Street Irmo, 8C 29063
Irmo, SC 29063
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Andrea Hansche

All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063

Juanita Watts, RN

All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063

Santana Staten

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063

Mikisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tec
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Robin Lawson, ED
Amara Place Hospice
651 Polo Rd
Columbia 8C 29223

Lanita Long, MCRA
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Destiny Sabb, Med Tech
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Lavern Stewart, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223
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Kimberly Young, HSD
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Nikechia Foskey, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Lekeish Waller, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Kamaleh Wilson, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia 8C 29223

M Kisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Rose Davis, Med Tech
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Guinichard Fuzeme, ALRA
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Patricia Henderson, ALMT
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Z1000PZINZZOTHISYD - SYT1d NOWINOD - COCMMNIZHE - WY 8801 1L A0N 2202 - 0311

TIYOINOE LD=103
oo T he R E,

[}
N

9B0E00VdDSZ0253SYD - SYI1d NOWWOD - ONYTHOIH - WY 9€:8 L0 JBIN #20¢ - O3 11 ATIV





2, Set forth a list of photographs, plats, sketches, or other prepared documents in
possession of the party that relate (o the claim or defense in the case.
ANSWER: Medical Records:

All Seasons Healtheare 06-03-2019 to 01-03-2020 (000001 - 000088)
Amara Flace (n/k/a Mill Creek Manor) 07-11-2019 to 1218-2012 (0001-0063)

3. In cases involving personal injury set forth the names and address of all physicians who
have treated the party and all the hospitals to which the party has been committed in connection
with said injuries and set forth a statement of all medical costs involved.

ANSWER: See, Answer Number 1 and Answer Number 2.

4. Set forth the names and address of all insurance companies which have Hability
insurance coverage relating to the claim and set forth the numbers of the policies involved, and the
amount of liability coverage provided in each policy.

ANSWER: Plaintiff is unaware of the insurer for Defendant.

5. Set forth an itemized statement of all damages, exclusive of pain and suffering,
claimed to have been sustained by the party.

ANSWER: There are no medical bills associated with the claim.

6. List the name and address of each expert witness the plaintiff expects to call as a
witness at the trial of the case.

ANSWER: Carl Grey, MD
Department of Medicine
Section of Gerontology and Geriatrics
Wake Forest School of Medicine
Medical Center Boulevard
Winston-Salem, NC 27157

(336) 713-9022
cerevi@wealkshealth.edy
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% For each person known to the plaintiff or counsel to be a witness concerning the
facts of the case, set forth cither a summary sufficient to inform the other party of important facts
known to or observed by such witness, or provide a copy of any written or recorded statements

taken from such witnesses.

ANSWER: There are no written or recorded statements. All medical
witnesses and nursing home witnesses are expected to testify regarding their
care and treatment of the decedent, as well as all measures taken to prevent
the pain and suffering at the end of her life. The children of the decedent are
expected to testify regarding their mother's final hours and the effect her
death has had on their lives.

s/Jamie Rutkoski
John D. Kassel (SC Bar 3286)
ikassclikassellaw.com

Theile B, McVey (16682)
meveyiakasselalw.com

Jamie Rutkoski (103270)
itutkoskizicassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

P.O, Box 1476

Columbia, 8C 29202

803-256-4242

803-256-1952 (Facsimile)

Other email: emoultire@kassellaw.com

November 10, 2021

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal
Representative of the Estate of Phyllis
Gee,

Civil Action No.: 2022-NI-40-

Plaintift, Notice of Intent to File Suit

Vs

)
)
)
)
)
)
;
All Season’s Healthcare, LLC, All )
Seasons Healtheare, Ine., and Mill )
Creek Manor, LLC. /k/a Amara )
Place, )

Defendants.

Carl Gray, MD, being duly swomn deposes and says:
1. Iam a medical doctor licensed in the states of New York and North Carolina specializing

in Gerontology and Geriatrics. I hold a bachelor’s degree of Science/Biology from West
Virigina University which I received in 2000. [ alsc obtained my medical degree from
West Virginia University School of Medicine in 2004. I completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009, | completed a
fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative
Medicine in 201 1 at Icahn School of Medicine at Mount Sinai in New York, New York.

2. Iam board certified in Internal Medicine since 2011 with added qualifications of Hospice
and Palliative Medicine since 2012 and Geriatric Medicine since 2013.

3. 1currently work as an Associate Professor in the Department of Internal Medicine at
Wake Forest School of Medicine and I am the Enterprize Director of Hospice and
Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Forest

Baptist,
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. [ have actual professional knowledge and experience in the area of patient care at end of
life, specifically with regards to patients admitted to hospice with advanced dementia
preparing for end of life.

. Through my professional training as set forth above, I am familiar with the applicable
standards of care for medical professionals in a hospice setting as it pertains to end of life
care and comfort measures,

. This affidavit is made pursuant to section 15-36-100 of the 1976 South Carclina Code of
laws which requires that this affidavit must specify at leasi Etm-: negligent act or omission
claimed to exist and the factual basis for each claim based on the available evidence at

the time of the filing of the affidavit. As other information is provided to me, 1 reserve

T oot b e o B AR P3RS

S3H

the right to review, and if necessary, change or further explain, any apinions rendered.

. The evidence made available to me for my review prior to making this affidavit includes:
a. Amara Place 07-11-2019 to 1218-2019 (0001-0063)

b. All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088)

. Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several
years due to her advanced dementia. While & resident of Amara Place, Ms. Gee was
treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as
early as July of 2019.

. The purpose of hospice care is to provide care and comfort to a patient who is
approaching the end of life. This includes care to optimize comfort as a patient is actively

dying.

10. The records note Ms. Gee may have been allergic to morphine. The records did not

explain the allergy, or the side effects Ms. Gee suffered afler morphine administration. A
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11.

12

13.

14,

15.

16.

true morphine allergy is extremely rare, and i3 often mistaken for common side effects
such as itching and nausea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use at end of life if morphine
could not be utilized.
In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with
dysphagia, which is the last stage of dementia, and her health was rapidly declining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphagia and die in the next few months. This gave them
ample time to prepare a care plan and understand any barriers to carry out this care plan
at Amara place before it took place.
On December 28%, 2019, providers at Amara Place indicated Ms. Gee was throwing up
after dinner. They noted she was “shivering and clammy” and “making a sound like she
was going to vomit.” As a result, All Seasons Healthcare was notified.
On December 29, 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be
vomiting and gasping for air. All Seasons Healthcare was notified.
Records ipdicabed a provider from All Seasons Healtheare arrived at Amara Place at 7:10
PM and provided medication in an attempt to clear up secretions, explained Ms. Ges
should be kept on oxygen support, and ordered Amara Place employees to discharge any
other medications.
At 9:39 PM, records indicate “Debra” and “Katie” from All Scasons spoke with the
hospice physician who prescribed Ativan and Morphine for Mg, Gee, as she was
struggling to breathe and was rapidly declining.

Records indicate this medication was not administered.
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17. Witnesses indicate Ms. Gee was struggling and gasping for air as she was dying,
18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was
pronounced dead at 12:47 AM on December 30', 2019,

SeEy EJ Rl o Rk o E
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19. Based on my education, experience, and training, it is my opinion 1o a reasonable degree
R
of medical certainty that employees acting within the course and scope of their -9
; 0
! employment at the Defendants’ facility committed negligent acts which constitute a %
i
¢ failure to comply with the appropriate standard of care by: §
a. Failing to properly implement a plan for end-of-life comfort and care; I
z
b. Failing to administer medication to facilitate comfort while Ms, Gee was dying; g.
2]
and ik
; Sl A £0
c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utilty for tgﬁ
=
pain or air hunger at end of life. ag
s %o
b
G
Swormn to and subscribed before me, ; §§
=19
i . =3
| Paoblole. To Haydt e B
th §§
| this | day of INovember, 202 Carl ey, M.D. S
f Vorbbie Op
Hy Commissibn Expires 1/%[eozs
Notary Public for North Carolina
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