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A And —

-0 In what way did it help?

A Things started coming back. Things started
coming back. o '

Q Were you able to think more clearly?

A Right. ™ '

Q0 Okay. 2And you were not on that medication on the
night of March 3lst, correct'?

A No, sir.

Q All right. What else did you want your lawyers

to do for you in your defense that they did not do? -

A T had several witnesses that when that lady said
that I didn't love Didi, that T was a comtrol, a
control person, say I — and I didn't have no

| warning of their to tell them that that wasn't. true.
f It was Just my word. - It wasn't the words' of other
| people that could testify that that wasn't trué:™
Q And when you say "that lady," do you recall; was
' that Jeanna Richardson?’

: A It was, it was.

Q Jeama — =

A Didi and. — Didi and the prosecutor.

Q0 Okay, I understand. Is that Ms. Weis or
Ms. McDuffy, do you recall?

A I don't }mowrwhich one of thenm.
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0 But generally, did you think that you were
portrayed to the jury as sareone that did not like -
Exactiy.-

—did not like Miss Montgarery?

Exétctly. -

Was that the truth?

Exactly. And the girl, the other girl who

b= ORI ©

testified, she never, she never been to my house. I -

didn't even know that my fiance and this girl had a
relationship like that —
Q Ckay. |
A —Decause we nevei:'visit .

MR. BEIDING: Beg the Court's indulgence
one marent. I just want to make sure. |
BY MR. BELDING:

Q In your — Mr. Gainey; in your petition you also
allege that the fact you had to go to trial in front:|

of 12 pecple, the jury, you didn't know if shackles
on prejudiced your case? : e

A Yes, sir. .

| Q Okay. Tell us what that did in your opinion, not

your‘ opinion, but how did that make you feel in
front of the jury? .
jA Like a, like a criminal, like a person that had
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to be ¢ontained because he would hurt anybedy in the
courtroan. o '

0 Did — and T believe in the transcript I read
that they tried to maybe cover your leggmgs and
stuff at same pomt, is that true’? '

A Mr Cooper told me to sit there and don t make
no, get no gestures, and don't move, and don't make

* the jury feel tmoomfortable
| Q Ckay. Did you only have on the leg irons?-

No, I — everything I got on now.
You got handcuffs too? ’

Yes, sir. _
So did you try to keep your harids down under the
table so the jury wouldn't see them?

'A' Yes, sn.r

" Q Not make any jmglmg noises?’

' A“Well, you ‘ouldn't help ity Trcouldh't help it. |
| o- Okay. Dld that — were You: able totirite” or take
‘A Mo, sir.

0 Okay. Can you write?
A Yes, sir.. _ |
Q Okay. Did that — how did that prejudice you in

. front of the jury?
A It kept me fram being who I am. I'mnot-a
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psych— a maniac. I mean, I. oouldn't, T felt like I
couldn't defend myself, T'm defenseless. I mean, I
couldn't not only — I tried to take, write a few

notes and I believe that's when the people seen my - -
| handcuffs because my--‘lawyer told me to keep oy - hand
 down and keep still. |

. Q Okay. And on the handwritten page 11 of your

application you state that your lawyer's failure to
adoject that the jurors menber saw the defendant
shackles so prejudiced the defendant. to receive a
fair trial. I'm reading that exactly but
essentially you think that you feel that prejudiced
you ==

A. I do.

' Q ——in front of that jury?

A Yes, sir. ‘ - .
Q‘ All right.- Mr. GaJ_ney, we got another w1tness to .

‘call but this is- yourdaymcourt in front of
Judge Cooper. Is there anythmg else you'd like to .

tell him about your post—oonmctlon relief

: appllcatlon that he belleves this Court needs to

© know?

A Yes, sir. I was — I was down in the holding

“cell, and while I was in the holding cell Mr. Cocper

and Mr. O"Neil came down to see me. And they said
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they had spoken to my sister, and I found out later
on that my sister didn't know anything about what
they had asked me to do. And they said, Mr. Gainey,
if you think the jury gonna believe that  you stabbed
Deirdre with a fingernail file, you better re-think

- your story because that don't sound right, it dod't,

we don't think that's gonha help you. And —

Q  Were they both saying this or was this cne or the
| other? Do you rememboer which one said it? '

A. Mr. O'Neil was the one that was telling me that.
Q Okay. ' ' ‘ 2

A And he said he know my sister and they spoke with |

my sister about this and they — she wanted, he

wanted her to get me to change my mind about saying ;
: th_at that happened with her fingermail file. Well,
by me believring in my attoméys I did change that

A story” ard-T" sald that I don't" Yémerbes
_with that fingernail- file, but I'doremenber:and T
thought T was'hitting her.« T didn't think that it
was right, but:T'm do.mg what my' attomeys think-
'-wouldbe J_nmybest mterest, but that wasn't ‘trie.
I —Idm't remanber -just h:Ltt:Lng her. ' I remeanber

taking thét screwdriver; that fingermail file fram
her and we scuffling. )
Q0 Okay. Mr. Gainey, so is what you've told the

r’stabbing -Didi |

- 36
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| A That's the true and nothing but the truth so help

'So I slept on the floor and her and the kids slept

Court urider cath today actually what happened?

Q Anything else you'd like to tell, Judge Cooper?
A I'msorry that I had to put myself in the -

position to cause you guys tb_ have to sit here and . |

determine whether or not I need to be hare or in.
prison for the rest of my life. When I met Didi, -
Deirdre, what ‘really brought us to together is that
éhe was a resident at the Salvation Army and she had
a family menber that brought her kids up there the

day before Thanksgiving and put their’ stuff out and B

put them out on the side of the road and they didn't
have no place to go. And she couldn't stay because

éhe__had,to be with her kids, and they didn't have no |
'ﬁ)lace- for no kids to go. They called several
| ﬁlaceS- ‘The city police tried to get her in sae |
shelter pléce. for wamen and the kids, and they
couldn't find anybody. And I called my brother and
"I told him to bring me sare money because I was 1 - |

going to put her in a room that night. Well, I put
her in a roam that night and she didn't want me to
leave because she didn't know anylbody fram Columbia.

37
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then we just — after my brother would care and get

1
2 .| me and I would go to work and he was given me sare
3 | of that 150-dollars every other day so they can eat
4 | and they can be camfortable, I'm in — I was in love
5 | with Deirdre-without a doubt. I was even willing to
6 | sacrifice the edoarrassrent becatse T was in love
7 | with her. T tried to do the best I can to help.” I
8 | don't want to spend the-rest of my life in prisen, I
9 | really don't. 2And I'd like to ask you guys to have
10 | mercy on me for making a bad decision in my life.
11 | Q Okay. All right, Mr. Gainey, that's well said.
12 | Thank you very much.
13 . MR. BEIDING: No further questions, Your |
14 | Honor.
15 | THE COURT: Mr. Comey.
16 | L. e (Witness stands up:) .
1-'7 - THE CDURT No, SJ_r, I mean, not qulte
19.; CROSS EXAMINATION
20 | BY MR QORNEY - & s« o0 fed i e |
21 | 0 Mr. Gainey, you testified at t,rial,‘v' correct? -
22 | A Excuse me, sir?
23 | 0 You testified at the trial in your defense,
24 | correct?
25 | A Yes, sir.
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Q You took a cath before you went up and sat on
that stand that day — -

Yes, sir. _

—-to tell the truth —

Yes, sir. :

—and the whole truth, nothing but the truth?
Yes, sir. ‘ |

-You took that same cath today when you took the
stand; didn't you? o

A Yes, sir.

Q0 Ard you're saying now you lied during your trial

testimony, correct?

A No, I didn_'t lie.

Q You didn't say a word about this nail file, did
yéu, anywhere in your testimony?

A No, sir. : ,

Q So you just withheld the truth is what you did?

A No, I just did what my la'wyers- asked me to do.

O Which would have been lie essentially. . I mean, -

you're saying now that it was a nail file: - That day | |
~you said you didn't remember what happened.

A They told me they had my best interest at heart,
and that's what they wanted me to do and that's what
I did. ) |

Q Okay. There's no-question that the victim in
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this case, your fiance as you allege, was found
inside the house, her intestines pulled out of her
stavach. I mean, when EMS arrived there her
intestines were literally pulled outside her
stamach, correct? '

A They weren't — not when I left.

Q I'm saying the testimony at trial showed up there

when EMS arrive there had she literally had her -

intestines pulled cut fram her stamach?

A That's what in that, my file.

Q. Pretty gruesare Crime, right?

A That's what they had in my file.

0 2nd her intestines were pulled out by a nail
file; is that your testimony today? -

A If they was pulled cut —

O A stab wound with a nail file?

A If they was pulled out,” not uriléss samething else
' happened after I left, I.don't know. :But they. '

wasn't out me,r;;,;l;_,left, and.‘that was-the only weapon

0 All right.” There's no quéstion that, I mean,

that you graldoed her by the amm, walked her around
the side of the house, she's screaming. You're the
6nly person on the side of the house on the side of
the house her, next door neighlor runs out, she's on

40
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. the ground with her intestines pulled out, correct?.
{ Bnd that's all the testimony that's presented at
trial; wasn't it?

A I wasn't there when they got there. I didn't see
any intestines, and I didn't even see her on the
ground. All T seen was two guys coming off the

porch. I didn't even see a lady. - And you said
there was a lady that said when she got around there

she seen the intestines on the ground?

Q I just wanted your answer that there's no
question you were the one on the side of the house
with her, the only one on the side of the house with
her when she's screaxﬁng for help and there's
testimony at | trial when the neighbor ran around,
Didi the neighbor, ran around. She's on the ground
with her intestines pulled cut and'you were the only

- one that had been there, correct?
A That's what she said. | | _
Q. Ckay. And you said — T think in your trial -

testimony you said that yéu remerioered hitting her,
you: just didn't remember that you were stabbing her?
A That's the statement that I was told to make by
my attommeys.

Q All right. That was the statement that your

attormeys told you to say?’
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A Yes, sir.

Q Okay. Your attorneys weren't goihg to jail at
the end of this thing, were they?

A No, they wasn't.

0 It wasn t their Yife on the line, was 1t7 ‘

2 They was defending me.
- Q Okay.
- A They had e thmkmg they had Ty best interest at.

heart, sir.

' Q You're the one doing life without parolehe'cause
you were convicted of this, — | | |

A Yes, sir: .
Q -——nor Mr. Cooper or Mr. O'Neil.
A That's why the truth is being told now.

0 Okay, I just want to make that clear. Now you _
| said you- hadscme withesses that you wished would B
“ have been called at TEALY T
| A Yes, sir.

'-_Q Iﬂunkyousaldsarefarnllynenbers Younamed
sane” people Frd the Salvatlon Anny “Nene of those
: pedple were at your house ‘the night of the incident,

were they?
A No, they was — yes, ny brother was. I called my
brother to care and pick me, but he just dldn't get

there in tme for thlS

42
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Q Okay. So he wasn't there when this actually
occurred?

A No, sir.

Q Okay. So he wouldn't have anything to add about
how this went down? He wasn't even there. Anything

| he has to say is second hand, right?
A He can testify that I wanted him to care pick me -

1ie} bécause he was with another quy.

Q All right. You said, I think, in your testimony .
to Mr. Belding a minute ago you said you were try —-—.

that you had left the hospital because you thought
that guard that you told your name to was callmg
the police, correct?

A I — when he never did care back I felt like
sometlrungwas W_rong, bad, and I wanted to leave..

Q Okay_; In yourtr.Lal __testl'mony you said you

weren't trying to leave the hospital; didn't you say

that?
1A Iwasnttrymgto?'

Q Yeah, yousaldyouwereoutthexe smokmga
cigarette. Yqu weren't . trying to leave, right?

A No, I was out there smoking a cigarette when they
came and arrested me. |

Q So were you trying to leave or not trying fo
leave? In your testimony to Mr. Belding a mimute
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ago was that you left because you were scared he was
calling the police?

| A When you just heard me said that when I felt like .

sanething was wrong I wanted to get out of there,
that's when I went to proceed to smoke the

cigarette. I wasn't trying to leave the hospital. -

I wanted to leave out of that room that I was in to

gmoke the cigarette when I was arrested.

Q0 And that was just before you took off mmning
through the parking lot and got tackled by the
hospital s‘edjrity‘ gquards, coj::re'ct? '

A When they tried to éJ:Iest me and T didn't know
what they was trying to arrest me for, there wasn't

any resisting.

Q All right. -So you're not contesting'that you ran
. from thém through: the parking 1ot and they tackled -

YOU to put, to detain you'P e
A I was already in the parking lot when they

arrested me.

- Q Okay. -

A They arrested me in' the parkmg lot.

. Q All right. I think the testimony was that
‘there's a hospital guard who's a former NFL football
- player that literally chased you down, tackled you

in the parking lot?

44
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A He's the one that arrested ne.
Q0 2And you gave a fake name to the hospital security

guard, right?

A No, sir. )

0 You didn't glve them your brother's name? -

A No, sir.. ‘

Q Is that not what the testJmony reﬂected at trial
that you gave them your brother S name’P :
A No, sir,

Q Ckay. |
A That's — that was a statement that was made at .
my trial that wasn't true. If I'm Iouis Gainey and
I'm going to see about her, that was ny fiance, why
would I be samecne that I'm not. It don't make

 sense. They know who I am..
, Q And your other allegatlon you brought today is
, that you thought the shackles were prejudicial to’

your case, .correct?

A Yes, sir. . S
Q Mr. Oooperaner O‘Nell cbjected to that at the

very. start of trial; didn't they?

A What you mean they dbjected?

Q Didn't they cbject to the Court, ask him to have
the shackles removed at the very start of the trial?
And I can pass you up a copy of the transcript for
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you to look at it if you want to.

A If you saying they did then they did. I mean,

what, that... !

Q All right. I'm just talking about on page 12 and
I can hand you a oopy of this transcrlpt and I

| direct the Court's attention there. That Mr. Oooper

and Mr. O'Neil both asked the court to have the

' shackles removed at the very start of trial; didn't
| they? ' | -
A I can't recall that, I mean —
'Q Do you recall them doing—
A i'm‘not saymg they didn't.  I'm not going to say

they didn't, but I can't remember because there was

: so much being said past me in court to I don't even
;mowto——Icantrarenbereverytmngthatwas

| said. Icantrarerbertherulesandthe '
regilations“of “what ou’ supposed to Be and how you
;supposedtobelnoourt AllImdomg 1swhat1’m
told to. e

Q- ALl rlght R19ht beford you £ook the w1tness

stand to testify in your ‘defénse Mr. ‘Cooper. and Mr'.
O'Nej_l again objected to you having shackles on, |
didn't they? Page 28 in the transcript is where I
direct Court's attention to. Didn't they bring up

again they didn't want you in shackles in front of

46
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the jury?

A They probably 'did. I mean, I can't recall; but
if they did that was good, but I still had them cn.
Q If they did then they did their job. I mean,
they asked the Court to do it and the Court said no,

- right?

A Idontratmberthe(burtsayjnganytmng I

-don't even recall them asking; but if yowsay it's

in there it's there. That's not my arqgument.
Q You took the witness stand before the jury came
in the courtroam; didn't you? You were already up

- on the witness stand when the jury came in?

A Iwent —1I was -in and out of the courtroam

several different times.

Q Okay. el .
A So what time are we talking?

| Q I'm talking about right before you took the -

withess stand where you testlfled at trial, before

the jury care in the judge allowed you to get up on
| the one stand before- they ‘ever care in so. they never

saw you in shackles. You were already s:Lttmg
behind that booth right there when they came in?

A Is that the time they had to leave out for me to
take the stand?

Q That's what I'mtalking about, right. Tt's in
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the transcript you get up on the stand and sit there
and then the jury cames in afterwards, .correc't?

A ‘That could be. correct.

Q So-the jury never saw your shackles. I mean,
you're already behind that booth by the time they

care in?

A They couldn't see — I'm sitting right there

“beside where you at-,»: and they right there where
- these people at. They can see me from there. T
- didn't say they seen me getting up on the stand.: I

said they"'seen-\me sitting over there around that

" desk with the shackles on.
Q. All right. I just want to be real clear about

this. Your testimony at trial is that you-didn't

rarenber what happened. You remember h:Lttmg her;
: you never remanbered stabbmg her.: 'Ifhat was your

?A That: statement was'd statement that my attorneys N
askedme to say:: I” remember on- the side: of- that g
|| apartment: when T hadherbyherhandas]qngher o™ |
* came on hatie and: she' réfused; and we'had a’scuffle

and she called for James and both of them came off
the porch. And T remarber leaving after the
scuffle. S .
Q All right, I'm not asking you about that. I'm

48
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asknng about your testimony at trial. You testified

you remeanbered hitting her, didn't remember anything
other than that. You said you thought YOu- were just

hitting her at that point in time, right?
A That's the statement my attormeys asked me.
Q That was the testimony you gave. That's all I'm -

asking you. That's the testimony in the transcript;
that's the. testnmony you gave? Ee

A That's the statement that my attorneys asked me

to make, yes, sir.
Q  Okay. And you never said even the word
fingernail file even cne time in your testimony, did

you, not one time?-

A Because my»-attorneys. asked me not to.
Q BAs a matter of fact, on redirect I think you
exact — your exact test:mony on: redJ_rect

;' exarmhatlon was -you didn't remember what happened

I think that's specifically what you said; I"don' t

renanber, I don't recall that. at -all.  Over and over

agam that's what you sald -correct?
A At that part:Lcu_ar tJ.me of the crime T was — I

‘was so out of it I don't even re— it's not much

that I do remember.
Q Ckay. But your testimony here today you said on
direct to Mr. Belding, he asked you do you remember
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that night, you said I remerber that entire time
start to finish? ' ' |

A Yes, sir. i"« yes, sir.. A

Q All right, a little differert than what you

- testified at tr1al’> ,
A You talkmg about, you talkmg about 7, 4, 5

years, ——
Q . So you remember now—

A —-right —

Q0 Your testimony is you remember now four or five:

years later —

A No, my testimony —

Q —-—better than you did at trial?

A My testimony now, sir, that after reading my fram
time to times and after talking .to my attormey and
after llstenmg to the gu1dance that I had fram the

':- attorrieys” that was" representmg ne, yaE

' Q -All rlght Biid there's testnmony FreR - beg ‘the
| Court S: J_ndulgence Iet's see, Offloer Cato -or"

; Catoe, at ‘the trial that when' he showed up at’ the
scene thé victim told him you had stabbed her witha |

screwdriver, correct? o

A Said that I was hold w:Lth a screwdriver?

Q  All right. That's what Officer Cato testified at
the trial. He came up to the victim, the victim

50
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told him Louis Gainey stabbed you with a
screwdriver. Wasn't that the testimony at trial?

A That's, I mean, it was -so much said I can't —

don't ask me to say yes that's what he said and I -

don't recall. All I know is that it was never a
screwdriver and I didn't have a screwdriver... I
don't know where the screwdriver care in to play,

and I don't even know how it came about. *So did he

say he seen a screwdriver? Did he said he received
a screwdriver? Did he say that samecne witnessed a

screwdriver, or he just said there was a

screwdriver? I mean, there was never a screwdriver.

Where's the screwdriver caming froni?_‘
- MR. CORNEY: I'm — if I may approach the

witness, Your Honor, just very briefly. And I hate
to belabor the point, but if I nay-appmach'zrﬁm with
a'copy of the transcript. -

, THE QOURT: Go ahead. - -
BYMR OORNEY

: Q I'm just asking you what the trial testimony was. | -

I'm gomna lay this right in front -of. you, have you
look at page 161 right here. Just read these lines
for me, line, starting at line 2. |
A "I also was questioning back and forth who did.
this to you." Who was that saying that?
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Q That's Officer Cato. If you will just keep
reading down for me.

A "I also was questioning back and forth who did
this to you. What" — oh, he talking to — he
talking to Deirdre?

QO If you'd just continue to read that for me I'll

question you about it in just a minute.
A "I also was questiorning back and forth who did

_this to you, what did they do it with? She told me

it was a screwdriver."

O Al right. Anda little bit further down he said

he didn't have the name Gainey. He had the name
Iouis Gainer is what he's written down.:
A "The subject’ snanethatlcamemmththat

night was Iouis- Gainer for nes— which iswhat"s in-
my-'repOrt I°did not have tlig Gauney name, but -

0 Oay. o

A —at the time."

{0 That's fire. I just wanted'to you vead ip wtil-
" there. " ALl right, I'm gonria' direct you'to cne

other, one or two other portions just very quickly
just to make sure we've got this — this is the
testimony of the next door neighbtor Didi, and I just
want you to start at line 1 right there and read

52
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down to line 3 for me.

MR. BELDING: Excuse me, Rob, what page
are you on?

MR QORNEY: This is on page 147 of the
transcript. ,
THE WITNESS: "Me and I was like, oh, my

God, he did this? She was like, yeah Iouis stabbed |

e with a screwdrlver " |
BY MR. CORNEY: - |
Q All right, that's good. That's all I wanted you

to read right there. I mean, is this starting to

bring back a little bit of your recollection of the
testimony produced at trial?

A Yeah, that's what she said.

Q 2And then on page 109 I'm gorma. get you to read
Qne more part. This is from the victim's testimony.

-I want you to read starting at line 1 if you would

just read straight down to line 6 for me?
A_ ""You laid on the. ground holdj_ng your intestines.

He was still swinging at me- with — did you- see’ what ! v‘

hehad” I can't remember. IthmlghtIremembereda
screwdriver, but I can't be sure."

Q Okay. So that's starting to biing back your -
meory. There's,a fair amount of testimony from a

couple of people that the victim at the time said it |
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was a screwdriver that she was gettmg stalbed with
by you, correct?

A So now what you're asking me now is that the - |
neighbor’ said that she seen me smnglng and she seen
what she thought was a“screwdriver?

| 0 Mr. Gainey, all I'm asking you is that's what the

testimony reflects at trial. I'm not asking you to

| explain it. That's what the testimony said at .

trlal, isn't 1t7

-AImean, that's what you — that's what I just

read.
Q Okay. BAnd that's not — a fingernail file is not
once mentioned in this whole entire transcript, is -

Sit?

A And so it's not a screwdriver.-. RN

_Q Allrlght

. MR- OORNEY = Noﬁthherquestlons, Your+

| :-Honor i[halﬂcyou

" Your ‘Honor: -

THE COURT: Now you can came down, -
Mr. Gainey.
MR. BEIDING: I'd like to.call Mr. Gregory

Gainey to the stand.

54
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| THE BAILIFF: Place your left hand on the
Bible. Raise your right hand.

'WHEREUEON,

CREQRY IQRCIUS GAINEY,

.havmg been duly sworm by the Oourt testlfled as

follows:
'THE COURT: Have a seat in the ‘witness
box, state your full name.

' THE WITNESS: My name is Gregory Ignacius |

Gainey.
MR. BEIDING: If it please the Court.
DIRECT EXAMINATION
BY MR. BELD]I\IG
Q Mr. Gainey, what are — how are you employed?
A I'm retired. I'm retired, air force. ‘
Q All right. How long in the air force?

A I done 21 years and then I went into

hotel/restaurant manager.

Okay. | . | _ : _

But now T do nothing; I'm a dlsabled veteran.
And are you the brother of Iouis Gainey, Jr.?
Yes, I am. o |
Older or younger?

A lot younger.

A lot younger?
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A Yeah.

Q Now were you living in Columbia m March of 20077
A Yes, I was. ‘ ‘

Q

Okay, all right. How often did you get to see

your brother Loms7

A Well, I saw him quite often. Most of the tJme we. |

went over to mother's house on Sundays, weekends,
things of that sort, uh-hwh.. -

Q Okay. Do_ you know whether or not your brother

was working, your brother Louis, was working with
your brother Jimmy?

A Yes, he — my brother Jimmy owns Gainey's roofing
and remodeling where-they remodel — I hate to say |
rundown — delapidated houses, and they do the tile,
the lathroan, but  them basically and bring them back

| w. Andny ‘brother was worklng for 'him as a tlle,
raster Fife Tagep, = o . we e

Q0 Okay. |

A Pndmy brother Louis was workmg for my brother "

iy, tnchhi U g e

?AQ And I Understand At the time thls incident of

March of 2007 do you know that ILouis was in fact,
still working with your brother Jimmy?

A Yes. He was working with my brother Jimmy; but
he also had a primery job with the Dollar Store

56
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place, uh-huh. _

Q Do you know how long he had that job?

A Oh, I think maybe 6, 7 months. I'm just-
assuming. That's just ball park, uh-huh.

"Q Ard to your knowledge did he still work at .

Midlands Tec? ,

A Yeah; he used to work a swing shift. I've taken
th to work several times. In:fact;, I would have to
go down and pick up his kids because they would be
in school Hans (ph) Middle School over there. T
think it's Hans Middle School so I would go over to

school and pick the kids up, drop him off at work,

and then take he and the kids back hare to their
house. They didn't have a car.

Q Okay. Now did you a_c.t:ually attend the trial of .

this case'? '
A Yes, I did for two days, but then I took 111 I

have a lung disease and sometimes I — immme

- deficiency disease, saretimes I got to stay hame?

Q OkayA Which days did you mlss'? .

‘ A You know what; I think it was the last day
| Q Have you talked to ‘your brother Iouis's- lawyers,

either Mr. O'Neil or Mr. Cooper, about being a
witness in this case?
A In this case?
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Did either Mr. —

No. . No. '

Of .his _lawyers?

No, I've never béen approached.

Call you? | |

Never been approached about any kind of w1tness
Did you ever have occasion to dbserve your
brother Iouis with Ms. Montganery? -

A Numerous :occasione, uh-huh.

'Q Over what kind of period of time?

A Well, in 2006:-I was in — I had got out the
hospital, and I think — I'm only thJ_nkJ_ng probably

| right around Octaber of 2006 when my brother was

getting ready to start moving.  They were living in

I,the Salvati_on Army probably for rehab or whatever
| 'that'was But I think it wasammd October” they
" Was gettmg r_eady to get thls house ‘dowry* Off of" 301
:-South Buld:-so they needed o use my “truck and my |
traller to move. SO we done a ot of moving fram”
 going to. Salvatlon Atmy stores’ and thrlft ‘storeés’and |
Af'-_thmgs of” that sort o we mv1ted Didi’ oter to” :

dinner. My wife and I had her over for dimner.

That was the initial meeting. But other than that I |

would be down to his house probably about twice a

week, you know, if they need to go grocery store or
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‘take the kids ﬁo thé doctor. We're a pretty close |
nit family. o ' |

Q When you cbserved your brother Louis with
| Ms. Montgarery can you describe how .ﬁhey got along? |

A Quite well. ~ I mean, I never saw any arguing,

';debating,- anything like that. I saw a typical -

relationship, you know. You know, when you give ’

looks at each other and you leamn to shut up. You |

know, typical real relationship. It wasn't nothing,
f_you know, violence or nothing like that if that's
what was going on. I never seen any of that. I
hever_ witnessed that. | |

Q Did you ever see anything that you would )
interpret as Mr. Iouis Gainey hating Ms. Montgamery?
A Ch, god, no, no.- If anything, I thought my -

brother was too smitten by her. "To be quite honest -

I-thought he was too smitten by her. Maybe that

- would be because that's my older brother and I —~ my

protectiveness. But I just felt like, you know,
guy, Just, you taking on a dot because he took and .-

_her, three }dds, trying to find a place for them tb '

live. I just felt like he was taking on more than
he should have to me,-, you know, but he was in lovev
with her. L |

Q And on the night of March 31st, 2007, you were.
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- WHEREUFON,

not -at 301 South Bull when this m01dent happened
were you? A

A No, I was out mmy prbperty in the country.
Q. Okay._ ‘Were you the brother that was called to

"the scene?
| A No, that was my brother” Jmmy Ga_mey, the roofmg |

contractor.
@ Thank- you: 1 appreciate your caming today.

Please answer any questions Mr. Cormey may have

A Ckay.

MR. CORNEY: No questions,'fOr-this

witness, Your Honor.

THE WITNESS: I was enjoying mySelf .
. THE COURT: Thank you very muich.

THE WI‘INESS Thank you very much.
“ THE COURT: Mr. Belding:* ‘

MR.”CORNEY: ™ May it ‘please the' Court, I’ d"’
' liketo call Mr.  James Cooper £o the-stand. -

THECDURT Ccmeammer Cooper

' JAMES DAVID OOORER;

having been duly sworn by the Court, testified as
follows: ‘ '

THE COURT: Have a seat in the witness

60

box. State your full name for the record.
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(No response.)
‘THE COURT:  You may proceed.
DIRECT EXAMINATION .

BY MR. BELDING:

0

A.

Mr. Cooper, where are you errployed?
My narme is James Deniel Cooper. I'm employed at

the Richland County Public Defender's Office.

5
A
Q

How long have you been there?: "
I have been there smce 2007.

Okay. Was one of your cases the case of State

versus Louis Gainey, Jr.?

o Ol B oI

Yes, sir, it was.-
All right. How long before the trial —

| Uh—huh

——-—dJ.d you have this case ‘assigned to you?
Fram reviewing my notes I became his counsel in

late 2008, I think early 2009. I worked a little
bit with Ms. Carolyn Gripp which she was his-

counsel; but I really became involved, I think, late |

.that year, beginning of next year..

Q .

Okay. So that was same months before the trial

actually took place?

A

Q

Yes, sir. .
Okay. How many times did you see Mr. Gajhey out.

at the detention center?
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{1 A My notes reflect four or five.

Q Okay. And how long did those meetings last
appm}dﬂétely?‘ | ' -

A Like Mr. Gainéy said, some of them lasted 15 to
20 mirutes. As the' trial approached as he said

they got longer because we were —— well the trial .
" was getting closer so the meetings got longer. '
' Q Did the State offer'you any plea? . Was there any

 plea offer made in this case?

A No, he was served with LKOP so at “that point
everything was off -the table. “

Q So it was going to trial no matter what?

A Yes, sir. A

Q All right. Did you have a chance to discuss with
Mr. Galney what ms defense was gomg to be? .

_.A We did." s
Q D:Ldyoutalkto——whendldyou leam thathehad-

a potentlal méntdl” health hlstory’>

A T knew that - from speaklng with Ms. Gripp before T
1 off1c1ally took over*as his counsel’ because h&” |
had <~ he tndérwént an evaluatlon by Doctor Crawford |

=soIknew——

Q Pamrela Crawford?
A Yes. So I knew that there had been dlscussmns

'about: h_'LS nental health

62
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Q That took place prior to your representation? -
A Yes, sir.
Q Okay. And did you understand he had keen found

- carpetent to stand trial? -

A I did, yes, sir. .

Q All rlght Did you talk with Mr ‘Gainey about
whether or'not a second opinion should be sought as
to his- ccnpetency” ' ' ‘
A I don't really recall whether I talked to him
about a secord opinion, but I don't — I didn't

think one was necessary at the time.

Q Okay. &And just so I understand what caused you -

to believe that a second opinion was not necessary?

A Well, I reviewed what Doctor Crawford had to say.

I remember T talked to Caxolyn, Ms. . Gripp about it.

And I didn't think that fram what, from looking at - |

her opinion — and I think actually did talk to
her — fram looking at her opinion, speaking to her
about her opinion and my own observatlons of him, T
didn't see any opinion to change

Q Okay. Have you ever seeh any diagnosis of

Mr. Gainey that would have indicated that he would
not have been campetent to stand trial? ‘
A I have not.

Q Okay. Do you know what kind of a mental health
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diagnosis he had or may have had?

A Wéll, fram remewmg the file I think he —
Doctor: Crawford reported that he had a history of
substance abuse and stress disorder I think.- T

- think those were the two things she pointed out, but

she ~pomted out im her report that she did not think
that affected his campetency so. She was the doctor

.so that's why I — what I went with.~

Q BAnd so essentially from a non-rural purpose he
was carmpetent to assist in his defense?

| A I bkelieve, I believe so, yes, sir.
Q Okay. -Did Mr. Gainey provide you with witnesses

that that might be of assistance in his defense?

A He talked about calling members of his family,

} andwe did discuss that. 2And as Mr. Gainey said in |
his.own testimony, I didn't think it would Be”

‘ f*-productlve 'Ihat wasn "t — it was ot my advme to ;
" himand intending on. calling his witnesses’ would be 1
| productlve itself. o |
Q Okay. Now would that == would ‘Yo detennme fhat' :

' a trial strategy dec;Lsmn'?

A Yes, sir.:
Q Do you recall that near the end the judge went
over the malice instruction tha

64
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Q -——associated with assault and battery with

intent to kill?.

‘A Uh-huh.

Q And there was sare work dorie on that. I think
you abjected to the malice instruction and it was
defined in fact —- I believe.the jury actually sent
a note and asked. they e re—charged oh that; isn't
that your recollection? . ‘ |

A ..Yes, sir. I believe it was a confusing ordeal. -

They — we did objecli to it. They did send notes
back about it. | ' |

Q Okay. Irltérestingly, a month after this trial.
the Court of Appeals issued an opjnioﬁ in the

' Belcher case. ' Are you familiar with that?v" ;

A T am,. yes, sir. '
Q And briefly what -did.that case say?

A. Well, rasically the jury pre-Belcher — and this -
is my understanding without the case in front of me.
Pre-Belcher, the jury was allowed to infer rralice

specifically I think from the — in that case the
presence of the deadly weapon. And the court
basically said, look, that's in the province of the

| Jury, you can't — you instrqct them to infer an

elavent. So, and that's one of the problems that I
had with BEWIK in there beginning was the idea that
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| you can — Just general intent existed; but anyway,

| that came out after this case.

Q Okay, did you have any knowledge at the time of

this trial that that ruling was-imminent?

A No; sir. -

Q Okay: -Did you disisswith Mr. Gainéy whether or

not testimony as his family memoers aloout the

relationship between Louis and the victim Ms.

Montgamery ——

A Uh=tuh. S

—might be beneficial in temms of malice? -
We did:

Alnost?

in a — is making the jury upset by having him

perceive that I was engaging in victim bashing. I
didn't want to call witnesses to care and report, -
talk about when how they thought she was a cheater,

We talked about that a lot because fram the very |
beginning he wanted to talk — he always — every
‘meeting he alwaystalked about How riach hé loved - |
 her; -and-honestly T didn't: tlmﬂcthatwasgonna Be |
\an issue.: T didn't think any of ‘thods Hidlve pecple
| 'were going to-walk out of that-roan think:that hé
" of his testimony. What I-was afraid of is erigaging -

06
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hew they thought she was, you know, sare kind of

whore or sawething. I didn't want that to happen at

all. Not that they would — I didn't know that they
would say and use those words, but I didn't want
them to perceive that 'cause T didn't want them to
thmk we were attacking her. So I didn't think that
Mr. Gainey's love for Ms. Montgamery was ever, would
ever be a question in their minds. -

Q Ckay. This was not evidence at \t_rial. Had you
been made aware of same things about the victim's |
history that might have been, like you said, victim
bashing in other words, that she'd had previous,
made pnevi'ous' similar allegations against prier
boyfriends or husbands and things like that?

A Uh—huh What's ‘the question? |

Q0 I'm sorxry, did you know that she had previous

relatlonsh;pS’ where she -claJmed_ alleged criminal
damestic violence against previous boyfriends?

A I thJ_'Dk I recall Louis telling me about that I
thmk I don't recall anything. speca.flc, but-I -
think I recall him telling me about that.

Q Ckay. I just want to make sure I. understand ‘
Was it your conscious dec_lsmn to not go down that

road as a trial strategy decision because you didn't

want to victim bash?
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A I did not want to do down that road. And another
reason was because when Iouis wouid talk about that
he would get ‘visibly upset and I.didn't want the
jury to perceive his anger, you know. I me2n, When
you're defending a violent crime the last thing you
want is for the jury to see your guy get angry and
so- I wanted to stay away fram that.

- Q Okay. Did you ——now you heard Mr. Gainey's"

testimony earlier. Do you recall having a
d.lscussmn down in the holding area here in the :
courthouse with Mr. O'Neil about what Mr. Gainey's

testimony should be?

A Yes, and what I recall — andImdomgnrybest
and I don't remember — I don't remember it word for
word. I recall that Mr. O'Neil and I had a problem

 with his testimony because it was so unclear when

you reached that point-on the events:~ I féal like -

when we weré practicing his' testinony sametimes hs

would include details and then savetimes he would
leave them out: Sorretmes he would talk about -
biac]cihg out. I think what my point to him was,
which may have been misunderstood, kut as I recall
my point to him was you've got to be clearer than
that, the way it's caning out now it doesn't sound
good. I don't recall specifically telling him to
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say specific things; I don't remember doirig that.
But I do remerber us going down there and we had a
problem with when you get to- that area of your
testimony it becames quite unclear and that might
not go over well with the jury.

Q Ckay. . No weapon was ever»introduced' at the
frial, was it?

Q Okay. AndMr. Gainey said that he was concerned

you hadn't done any pretrial investigetion,about the

wounds on the victims. Did you talk to anyone about
whether or not such ones could be made by a screw

drlver’P _ .
A Well we talked to the — during the trlal I
thmk Mr. 0 Nell examined the doctor, the surgeon,

and I don't recall the specific questions that he . _
asked. But T remenber talking to Louis about it and

saying, -you know, like you said, at thatpomt they.
had already — they actually think they actually
 extended: the cut to actually, you know, put her- back.. -

together and then sewed her back up.". So whatever

the way it happened then actually looked worse. So -

that's what T remember. Do I remenber calling.a
doctor ahead of time? And no, I don't recall that.

69
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you could have called on Mr. Gainey's behal£?

A Not that I wanted to. Not for my — not for the
defense that we decided to present. B
Q Okay, and T just want — that's the last point I
want to get to. The defense that you decided to |

that — well, basically we have these discussions
about different witnesses and so forth and the
chronology of what happened. And by the end of it, -

by the end of our discussions and by the time of his | -

testimony we reached the decision that the jury was

- probably going to believe that Mr. Gainey had ‘that
 assaulted this- ladymsatefonn So it tecare my. |
| decision’ to try to save him- from life w1thout pamle
f I wanted the- jury 0. convict him of ABHAN rather -

| than AHN]_K because I thought that they were gonna
telieve ‘that an’ assault did occur. - And: T ——and o
| part of tHat was deciding against doing a casé about |

what kind of perscn Ms. Montgarery was So...
Q Okay. '
A That was the basic strategy..

70

: present how was that strategy arrived: at? Who made | X
that decision cn how the defense would be presented? |
‘A Over time, as T know with Mr. Gainey, talked to
‘Mr. O'Neil dbout the case.  We discussed the fact

Q0 Well, the testjitpny from the very beginning has
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been that he graldoed her, pulled her, and take her

'A Yes, sir.

O So there was a touching that may have been
unwanted. . There was an assaiilt, possnbly a battery,
just from that; wasn't there? '

A Yes, sir. _

Q0 Was there ever any discussion:of any kind of
self-defense defense? S

A We talked about it fram the very beginning; but T
didn't think it was viable based on just the
circumstances surrounding what everyoody would say
happened, his physical stature, just the whole
thing. I thought, I mean, nommally in presenting
defenses I like to go one way, okay,. and tell the ..
jury sarething, you know, stick with it. . And-T
thought we need to- go with the idea that, yes Mr. .

- GaJ_ney is gu11ty of an assault, but it oerta_mly .
| wasn't an assault with intent to klll and that's’

what we ended up doing. -

Q So if you — so your strategywas 1fwe could
convince them to care back with an ABHAN which is a
misdemeanor, correct —_— |

A Yes, sir, it was. Yes, sir.

71
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felony so he would get life without parole?
A Tt would keep him out of IWOP, ves, sir.
Q .Thank you. |
~ MR. BEIDING: No further questions, Your
Honor . o ' AR
THE CDURT Mr. Co'mey'.-"”"" .
~ MR. CORNEY: I'll be brief.
.- -CROSS- EXAMINATION -
BY MR. COCRNEY:
0 Mr. Cooper, did you ever have any concems with
his campetency when having thése pretrial |
discussions with him?
A I did nct. _
Q Ckay. So your testimony today is that he was

- able to part101pate in your dlSCLlSSlons and
_ccnprehend your discussions?* AR

o g s i oy Fbetia
May 30th of- 2007 Yyou were served with the State's: - | -
notice of mtent,lon to seek llfe wu:hout palt&e7 i
A That' sourds right. ‘ < _

Q Okay. So it was a couple of months prior to the
trial, correct? ’

A I don't know which attormey was served with it,
put that sounds right.

12

541



542

10

11
12
13
14
15
16
17
18
19
20

21

22

23

24
25

PW - J. COOPER — CROSS

O = W NN

© @©® 3 o

Q Mr. Gainey was aware that he'd be facing life
without parole if convicted at trial?

;A Yes.

Q0 2nd it was your testimony there were no other

plea offers so he didn't have much of a choice other:

than to plead quilty and get life without parole, or

9 to trial and face llfe without parole’?

A After that after they served that that was it.
Q Okay. Based on the discovery and the testimony
that c‘ame out at trial there's no real question as
to the fact that Mr. Gainey walked around the side

of the house with the victim, correct?. -

‘A Idon't believe there is. |
Q OCkay. And that shewas screanungamnent after -f
. that and the nelghbor ran over there when he fourd

her on the gmund correct?.

'A Yes, sir.

Q Now much of:a - not too much that he could ple
apart that there was same assault that occurred,

-correct?

A No, sir.

' Q Ard she at that point in time had pretty severe
_mjurles, would you -agree with that?

A Yes, sir.
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were pu]led out fram within her stomach, correct,
and —— '

-A That was the testimony.

0 --—pulled cut?
A Yes.
Q Along those-lines I pelieve youtestifiéd a

minute ago as to the cuts, the incisions that were

made by the surgeon may have made the wournds look a

little bit longer than what 'actljally occurred to
her. That was — the pictures of those were

- sarething you dbjected to at trial?

A Yes, sir. ,
QO Okay. 2Znd you were able to cross=examine the
surgeon or Mr. O'Neil may have done it, to '

cross—examiné the - ‘surgeon to bring that out. Those
cuts may have looked longer in the plctures ‘because’
:f"of the incisions, correct? Lo
A T'm Certain that T think Mr. O'Neil dldthat
I'm sure he did. |
Q. Ckay.. The v1cl:Jm in this case testifie’d;»- L
| correct? |

A Yes. , A
Q And she was able to 1dentlfy Mr. GaJﬂey as the
person that had done this to her, correct?

A Yes.

74
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Q And it was her testimony he had done it, and she
believed it was a screwdriver and' other witnesses
testified that she had said in the moment that it

was a screwdriver, correct?

A Yes. . |
Q Did you ever hear about this theory about her

having a nail file on the porch and using that
against him in any way? R

A I think that Mr. Gainey did mention a nail file.
I think at sare point, yes, he did mention a nail
file. | - .

Q Did you ever advise him not to testify at that
trial and say don't mention a nail file.

A I.don't think I ever said — I don't recall |

clearly, okay, exactly what that discussion was and

I want to be as exact about this as I can. T just

remerber the main prablem I had was whether he said
hail file, no nail file, blackout, no blackout, he

had to be — I wasn't happy with how.clear he was
being. I remerber feeling like he was going back
and forth between details and no details, and my
concern was that you've got to be clearer than that

with a‘ Jjury. I thought that was a bad part of his |
testimony, and that's what I intended to get across
to him. I certainly wouldn't instruct him to lie in
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any way; but I thought — I remamber thinking that .
we've got, you know, Louis, we've got to clear up
that part. And that's my recollection. '

| 0 Ckay. So his — essentially what he had told you
along the way it sounds like wasn't ever quite very |

clear. - He never gave you one distinct story and
stuck with that. It kind of sourds like scmetimes

| he said he blacked out and saretimes he said other

things, correct?

A I ramarber being concerned about that prior to
his testimony; and I think from my memory that's -
what T intended to get across to him was that, 'you
know, you've got to clear that part uwp.

0 And would you say it's fair, a faJ_r s‘taténent to
say the majority of the trial defense was gorma have
to be mitigating his actions for the most part? He

wasn't going to be"arguing that he didn't do it. -
That wasn't. the trial”?-stratégy at the getgo, -rather
“than mltlgatmg how thlS oocurred correct?

1A T mean; mystrategywas to give ‘the Juty-a -

careback believing this was an assault and fot an
assault with an intent to kill, keep him out of
life. That was basically the mission.

Q0 Okay. 2nd would you agree that her, her J'_njljries
were as the surgeon testified, were potentially
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' fatal. I mean,. they were pretty serious injuries,

is that correct? _ _

A I — based cn his testimony I'd have to believe
that, yeah. A

0 And T just want to meke sure — I don't want to
re-hash this too much, but just — your testimony is
that based on your meetings with Mr. Gainey your

interaction with him you didn:'t» see the need to have

him evaluated a second time, correct?

A I did not. _ .

Q"_ As far as the shackles, that was sarething you
dbjected to at trial; do you recall that?

A Yes, sir, we did.

Q And that was scmethang you cbjected to at the
very outset of the trial, oorrect’> .

A Yes,. sir.

0 And then you re—ralsed that motlon jUSt before
Mr. Gainey took the stand?

A I just looked at 1t in the transcrlpt yes, sir,
we did.

Q0 And that was obmously to avoid the jury seemg
the shackles that were on there at that point in

tlme’P

| A Yes. You know, most times the judges won't let

17

~you do it. They defer to security or they say, you
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know, ‘we'll have him sit up here before the jury
cares in. I never like that but that's m&wat they
want“to do so. | ' '

Q Right. And that was what happened in this case.

| He took the stand and: ——4 :

| & Yes, sit.

Q —out of the presence of the jury? I want to -

| ask you about “— I think you were asked a toment . | -
.about inference; 'pertnissible"inferehc'e d_f malice,

and how that applies to Belcher. 2And I know that

- you don't have the case right in frort of you, but

is it your reading of Belcher and what you can
understand fram that, that that only applies in
situations where there's same evidence to mitigate.
the actions of the defendant? - "

A That sounds familiar.

Q And such~a self-deferise case, somethmg aiong
v:those lines, where heat of: passmn ‘is” self—defense

f "Ihose are'the only tlmes that Belcher would apply,

'-" oorrect” s . -
A Ithﬂﬂ{thatlspartofBelcher,butIcant—I

don't have it right in front of me. I Just — what
I got out of it was that the main part was that the,
you know, the idea, not just in cases like this but
the idea that any inference should ever lie outside
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the province of the jury but. I trust you if that's
what it says, but I can't recall it specifically.

| O The pemmissible inference on malice is still

allowed in certain situations, I mean, in your
experience as a public defender? |

A I think it is, ves.

Q Okay. And at the time, just to be clear, at the
tme of this case Belcher wasn't de01ded correct? .
A That's right.

Q Beg the Court's indulgence just one mament, Your

Honor. Just to make it very clear and on the record J

and just to make sure I've got, Mr. Cooper, is it

your testimony today that you wouldn't tell a client

how to testify on the stand essentially? You would
tell them —- . -
A T tell clients thens look you know, a demeanor to

effect or, you know, don't lose your temper; things
like that: But I've never instructed samebody to.. .|

tell a lie; T just wouldn't do that. Of course, T
tell them things like don't argue with the
sollcltor, you know, keep you answer short, things
like that be clear in your testnmony I —vyes, I
talk to them about those things, but, I don't — I
never would tell sozfebody to tell a lié.

19

0 Okay.' Ard there was'a — there'was an o_fficer '
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very nuch.

WHEREUECN, 7

that saw Mr. Gainey run behind his car directly out
of the bushes fram where this incident occurred,
correct? '

1 A I think so.

Q OCkay. Ard at trial he was able to, I quess not
identify but say that at least Mr. GaJ_ney fit the
description.of the person he saw rn by his car at
the scene, correct?
A I think that's correct.
| MR. CORNEY: I believe that's all the
questions I have, Your Honor. Thank you very much.
THE COURT: Redirect?
MR. BELDING: No redirect, Your Honor.
THE COURT: You may came down. Thank you

- THE WITNESS: Thank you.

. MR.~BELDING: - *-Your Honor, T'd-also lJ.ke to |
. call Mr. monONell s ‘

IHECDURT Ocmearomd Mr ONell
- | ‘*»:-m'o'm,
having been duly sworn by the Court, testified as
follows:

THE QOURT: Hawve a seat in the witness

box. State your full name for the record.
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THE WITNESS: Deon O'Neil.
. MR. BELDING: May it please the Court.
DIRECTEXAMINATION

BY MR. BELDING:

Is your full name Ermest Deon O'Neil?

Yes, sir. - '

And where are you employed at this time?

I'm currently a solo practitioner.

Did you at same point work for the Richland -

County Public Defender's. Office?

Q
A

Q

I did. )
How long were you with them?
Fram Noveroer 2006 until July of 2010.

All right. Now since July 2010 have you been cn

your own?

Yeah, I've been in priva_t"e practice?
Do you do prjnxarily-'crjnlinal defense?

Criminal defense, family law, personal injury. -

Ckay. You recall the case Louis Gainey, Jr.?-
Were you essentially second chair on that trial?
Okay. Mr. — was Mr. Cooper the primary lead
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0 Okay. How lon(j were you involved, do you recall?
A T think I actually might have been involved
befdré Mr. Cooper was involved whén Ms. Gripp was
involved. Ms. Gripp was perary counsel. She has
asked me to be second chair. ‘Then Ms. Gripp left
our office and then the case was assigned to Mr.
Cooper. | |

Q Okay. DidMr. Cooper at that time in September

| of 2009 have more experience than you did or more
| time at the Public Defender's Office?

A Ith_mk Mr. Cooper started six months after I

 did.

‘Ckay.

So we ——

I'm soh:y? _

He was saw six months later than T did. |

Why — is'there ahy reason that you‘can, that

- relevantds -to why you would be seoond chair in'stead* |
"of lead counsel? | o -

‘A It had more to do with Ms. Gripp's cases being:

" réassigned to Mr. Coopér. Tt just happehed to be
that Ms. Gripp's cases got reassigned to Mr. Cooper,.

and I was already- kind of associated with the case -
and Ms. Cooper just kept me on as second seat.
0 And I think we can just cut right through a

82
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| coupie of quick things, Mr. O'Neil. Have you

heard — did you hear the tes,t.ﬁrbny this morming of
Mr. Gainey? L

'A Most of it. T stepped out for a few minutes.

Q Okay. 2nd did you hear the testimony of -

Mr. Cooper, the lead counsel? '

A Idid.

Q Okay Is thereanythmg in Mr. Cooper's
test:lmony that you disagree with or that. you recall
differently?

A No.

Q Okayl. Iet me ask you, when I first met

| Mr. Gainey I'll just represent to you that he told

me “that he thought you were the cne that told him
that the story he was telling wouldn't w‘ork'. Do you
Yecall meeting with him downstairs in the holdjng
area here at: the. courl:house and talk:mg w1th him -
about his testJmony”

A I do: . |
Q Okay. - Do you recall. what you said to him about

what he needed to say’>
A I don't recall my premse words I reCall the
gist of what I was trying to relate to Mr. Gainey

- was that his version of what happened that night

' probably would not be believed by the jury.
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Q Ckay. When you met with Mr. Gainey at the
detention center did he-tell you that the — and

-1'11 put quotes on it, "weapon was a nail file"?

A His story when T talked to him was always the
same, that all he remenbered was that him having,
him having a nail file in his hand ‘and then orice-
this altercation between him and the victim occurred

 he blacked: out, he didn't remember what happened
{Q Okay. 2And I suppose it doesntnakenuchsense
| forpeople to justwalkamundandhappentohavea
- screwdriver with them, does it? |

A That's correct.
Q Okay. So the fact that she may have had'a nail
file on and he end up getting a hold of that in the

| course of an altercation actually makes save sense;
doesn't it? A SRR R
‘A That part of the story was'not'what T was telhng =
| Mr. Gainey didn't make sense: T R

Q Okay.

JA What T’ ‘was telling Mr ‘Gainey didn't make sense
"is that there's no way the wounds victim had in this |

case was caused by a nail file. That's the point I
was trying to get across to him, that —nothjng — the
wourds that she had, the injuries she had in this
case. could not have been caused by a nail file.'
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That's the point — when T told him that didn't make

sense that's what I was — that's the part I was:

saying didn't make sense. That's what I was telling
him. And the whole blacking out part didn't make
sense either. '

Q Okay Now' you and Mr. Cooper were Mr. Gainey's

, attomeys, correct?

A - Correct, o o
0 He trusted you and your advice; didn't he? .
A Correct.

Q Is it possﬂole that he mlsmterpreted what your = |

advice was when you said that's not believable?

A It's pos_siblé; CI've had'—-’ I always have what I
term a came to Jesus talking to my clierit. I don't
call my clients a liar. I don't detect their.
version of what happened. My job with them is to

- tell them whether or not I think the case that they
want to present to a jury is gorna be believed or

ultimately will be winnable fram their perspective.

Ard that's the kind.:~ that's thepomthastrylng

to re_late to Mr. Gainey. Now .I. can't testify to how

he took what I told him. I can guarantee you that I |-

never told Mr. Gainey you can't say this, or I never
said you're not allowed to say that. I would have

85
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what he was saying.
Q Did you actually provide him with testimony to

-say?

A No. .
Q Okay. Were you all discussing this with

| Mr. Gainey with view toward decidirg whether he

should take the stand at all?

A Yes. And the way conversations came up when we
talked to Mr. Gainey, we explained to him he was
chargea with assault and battery with intent to -
kill. If we could convince the jury that this
happened in a heat of passion and there wasn't any
malice, then maybe we could convinee the jury that

| it was ABHEN. But there was no way for us to

- convince the jury there was a ABHAN- if he couldn't
* ramarber what happened. Heneededtorenemberwhat
happened m"*order‘“to o’onmce‘the-' jury that-',’*look" T o
' didn't mean to kill this lady, I got upset here as’
. to what was. going on ard thlS happened qulckly
before! T &ven think about ity That's what e tere |

trylng to relate to Mr. Gainey. "
Q Okay. Thank you. I apprec1ate you staying here
today.

MR. BEIDING: No further questions, Your

Honor .
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THE GOURT: Mr. Comey.

- MR. QORNEY: Very briefly, Your Hornor.

CROSS-EXAMINATION
BY MR. CORNEY: | |
Q Mr. O'Neil, there's testimony provided by the
State's witnesses that Mr. Gainey kept his tool box-
essentially under his kitchen sink, correct?
A . Correct.

| Q Ard he had been in the house dlrectly before he

came out to confront the victim in this case, -
oorrect’> 4

A If I rematber correct, yes. o

Q So the fact there may have been a screwdriver
isn't that farfetched, correct? I mean, that's just
not mbelievable there's no tools 'in the house at
all ,anything along those lines?: -

A There was evidence in the recordthatthe Jury.
) oould have inferred that he had .a screwdriver.-
-Q Exactly my point is that what I'm gettmg to,

it's not that farfetched I mean, 1t's what the

_State s w1tnesses testified to and it was a .

potential believable testimony the State — the jury
could have inferred, correct?

A Correct. :

Q Ckay. And would you agree with the testjmony
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Mr. Cooper gave a mament ago that the only real
defense was to mitigate this in this case based on
the evidence and timeline pointed out, correct?.

A When me and Mr. Cooper discussed strategy it was
our goal to try to only get Louis convicted of

‘assdult and kattery with intént to kill vhich was a

ten year misdemeanor and would not dispose him to
life without parole. We didn't feel as though a not
guilty verdict on any, on all charges, was a viable

- possibility. »
- Q Would you agree then that in your meetings with
Mr. Gainey that he was able to participate and

camprehend your conversations?
A Yes, sir.

Q Did you have any questions about his campetency

‘| at any point?

A No. _ : ,

| 0 Did you feel any need to have him evaluated a -
" second time? | o P

A No.¥ "

.Q Okay.

‘MR. OORNEY:. I think that's all the
questions I have, Yqur Honor. Thank you.

THE COURT: Any redirect?

MR. BEIDING: No redirect.
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THE COURT: Mr. O'Neil, what was the

State's positicn with regard to the life without

parole? In other words, were no éffers for a plea
ever- negotlated or dlscussed

THE WITNESS:  Not that I reIIEmbGr I
guess if:it would have been discussed it would have

been discussed with Mr. Cooper, but I don't remember .

any -offers being made to Mr. Gainey. .

THE COURT: Just flat out. LHOP? -

THE WITNESS: Yes, sir. -

THE COURT: All right. Thank you very
ruch. You may cave down. -

Mr. Belding? |

MR. BEIDING: Thank you, Your Honor. We
ha\}e — that would be the Applicant's case. I did,
following up on your question to Mr. O'Neil, that's
why I asked Mr. Gooper, as I understard his

testnmony that once: they 1ssued the  INOP notice that |

there would — I think he testified there were
other, no other plea negotiations .in the case which
is sarething that I was interested in myself. But

based on the evidence before the Oourt we would move

for post—oonmctlon relief and remand this case to
the Court of General Sessions in the Fifth Circuit.
THE COURT: All right. Mr. Comney?
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 MR. CORMEY: No witnesses on behalf of the
State; Your Honor, - just to put that on.the record.

| The State would just ask the IApplicant's case be -

denied based on credible evidence before this Court.
Mr. Gainey:got up there and readlly admitted that he

| denied = that he lied during his trial testimony:
He didn't say one word about a fmgernall file h_'LS .

entire time up there. He said he blacked out and
didn't remember ariything. He's in here today to
tell a whole new story. I just“ask the Court to .
look at the record and based on credible testimony
to deny the application of post-conviction relief.

THE COURT: All right.

MR. CORNEY: Thank you very much.

-THE QOURT: I'll review the record, let

you know. - ‘Let me vget"’pro'po"sed orders’" oY w1thm 15 -

* * % END.OF REQUESTED TRANSCRIPT OF RECORD * * *

30

booo T MRV CORNEY: Yes, sir, Your Honor Thank
?.youverymuch o L
‘ SR BELDING CI'm sorry, you ‘Want proposed o
orders? . S
THE COURT: ~Yes, sir. Thank you very
much. |
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available at the time the form and final order are subrnitted to the Judge may be provided to the’ clerk. Note: Title abstractors and resenrchers
should refer to the official court order for ]udgment detaxls. .

Circuit Court Judge V - ' . Judge Code Date
- |  For Clerk of Court Office Use-Only = '
~ This judgment-was entered on the day of - , 20 and a copy mailed first class or placed in the appropmte -

attorney’s box onr this 11 March 2013 to attorneys of record or to parties (when appearing pro se) as follows:

Louis #185519 Gainey Jr David Edward Belding : Robert Daniel Corney .
Louis #185519 Gainey Jr
ATTORNEY(S) FOR THE PLAINTIFFE(S) ATTORNEY(S) FOR THE DEFENDANT(S) -
Court Reporter - "Clerk of Court
SCRCP Form 4C (10/2011)
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STATE OF SOUTH CAROLINA

. _ ) INTHE COURT OF COMMON PLEAS"
. COUNTY OF RICHLAND ) e .FORTHEFIPTH JUDICIAL CIRCUIT :
" Louis Gainey, #185519, ) 2012 CP 49- 04670
- Applicant, )
A ) . ORDER OF DISMISSAL
"State-..of South Carolina, g | - fci‘ U __2
Respondent. ' ;’:. = ..“.,‘-:2 :
i § om B AL
B om L E
PROCEDURAL HISTORY PR 5 Mo
oz 2 g
wIer
This matter comes before the Court by way of an apphcatron for Post’-C‘é‘ﬁvrcﬁ%’n Relxei" ‘
&

(P'CR) filed July 6, 2012 An‘evidentiary hearing into the matter was convengd on Tuesday, -

1 anuary 15, 2013 at the thhlaud County Courthouse Apphcant was present at the hearmg with

>counsel David Beldrng Esqurre Respondent was represented by Robert D. C_orney of the South _

Carohna Attorney General s-Office.

AT the’ heanng, Apphcant testified on hlS own' behalf. - Also testrfymg was Apphcant s '
former trral attorneys Deon O’Netl Esqurre and James “Jay Cooper Esqurre Thrs Court also
had before it'a copy of the nanscrrpt of the ’proceedrnvs agamst Apphcant “the records of the" L
chhland County Clerk of Court and Apphcant S records from the South Carohna Department of |
Corrections. . o | L

..T_he records beforethis Court indicate that Applicant is *preeently' confined in 'the South
Carolina Department of Corrections pursuant to orders of commitrnentinof the Richland County
Clerk of Court. Apphcant was true bill indicted at the October 2007 term of the Rlchland County
Grand Jury for Assault and Battery w1th Intent to Kill (2007 GS-40-03131). He was represented '

by Rlchland County Ass1stant Pubhc Defenders Deon O’Neil, Esquire, and James “Jay™ Cooper

gii i - . Pagelofls
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Equire, on the charges. On’ September 1, 2009, Applicant proceeded to Jury trial before the

'Honorable L Casey Manmng, where was found gullty as mdlcted and sentenced to. hfe

1mpr1sonment w1thout the possibility of parole pursuant to S.C. Code § 17 25-45:

A notice of appeal was ﬁIed and an Anders bnef was subrmtted on Apphcant’s behalf by

Kat Hudgms Esquue of the South Carolina Office" of -Appellate’ Defense By ‘order ﬁled ‘
February 1, 2012 the South Carolina Court of Appeals granted appellate counsel s request to-be

reheved and the appeal was dismissed. Apphcant s subsequent Petmon for Writ of Certtoran to

/

the South Carolina Supreme Court was demed on June 1, 2012, The remittitur was 1ssued June- '

) 26, 2012;

In the current application for post-conviotion relief, Appticant alleges he is bein'gih'eld'“m ‘

. custody unlawfully for the followmg Teasons:

T oeen \n Soondc e M,
. LA\\X'\\ 5‘\‘;’%\&5 m\ﬁ !!: « :é ;S-M‘*
2 prepdice Ab o Laa &—%X—be»ﬁ__

N\em‘oe,f of Z'Sut?ﬂs_

—wu Mamiec TS

Q‘ e - Page2of 15
w3 A

563



564

~
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Fm\rns do_obrecis. o _Mnp_malce. - SrosRe
N oo Gty Momémank-

—

o.ounse\ pre'\qu:Ce -L\&e %

.+o oEiec:k- uJ\nen -\—Ir\g_ : '_T"‘-""“:—"—:ﬁ h T

_-}—\\e. Séen s-\v.\:-\-e& -x—‘wﬁr = rnﬁ \:N\\r-\ 4
cb.ck SD g:s*—

FINDINGS OF FACT AND CONCLUSIONS OF LAW
- This Court has ‘had the opportumty to review the record. in its entlrety and has heard thc
testimony at the post-convmtlon relief hearing. .Th1s Court has furthe’r had _t%zc opportumty tc_>
observe the witnesses presented at the hearing; close]y pasé upon their crcdibility' and weigh their -
testxrnony accordmgly Set forth below are the relevant findings of facts and conclusions of law

as reqmred pursuant to S C. Code Ann, §17-27 80 (1985)

QZ‘ _ Page 3 of 15
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Ina post-conviction relief dction, the Applicant has the-burden- of proving the allegations- . -

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441,334 SE.2d 813 (1985).
‘Where ineffective as.si.stance of counsel 1s alleged as a ground for_relief, the -Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon'as having produced a just result." Strickland v. Washington,

466 US. 668, 104 S.Ct. 2052, 2064, 80 L'EA3d 674, 692 (1984); Butler, 286 SC. 441, 334
SE24813.(1985) .

The proper measure of performance is whether . the attorney prov1ded representatlon

within the range . of competence required in criminal - cases. -Courts presume that counsel

. rendered adequate assistance and made all sxgmﬁcant dec1srons in the exercise of reasonable

professmnal Judgment Butler, 286 S.C. 441, 334 S E2d 813 (1985). The Apphcant must

overcome this presumptxon to receive: rehef Cherrv v. State, 300 S C. 115, 386 S.E.2d 624

(1989).

—— et et e - PR

Courts use a; twooronged test in~ evaluatmg allegatrons ‘of- meffectrve assrstance of
counsel rF-lrst the Apphcant st prove ‘that coifisel's performance was. deﬁc1ent Under this".
- prong, attomey performance 1s measured by 1ts reasonableness under professronal norms."
Cherry, 300 S. C at 117 385, S E2d at 625 (c1t1ng tncklggd) _Second, counsel’s deﬁcrent :
performance must h;ave-p.re]udlced the App}rcant sucl_l thet '_fthere isa reasonable probabrhty that,
but for counsel's unprofessional errors, the result of the proceeding would haye been different.”

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

@& ,_L . Pege4of1o



266.

_ ) Failure to Have Second Mental Evaluation Conduc'ted- :
".Applicant first contends- counsel was ineffective for failing to have-lhim_ mentaily'

evaluated prior to the start of his trial.

~ Applicant, testified at the PCR hearing he suffers from Post-Traumatic Stress Disorder -
((“PTSD”) and is cuirently on “anti-psychotic” medication at the Departmeént of Corrections-for

séhizdphreni_a. He noted he was not on that medication at the time of trial. Applit:an; stated a. -

lady c_anre by the-jail from “a.private plaoef’ once prior to his trial to speak with him- about his

~

mental health issues, but ultimately said nothing was wrong with Applicant. Applicant said he

" asked counsel to get a second evaluation done, but counsel did not do so. Applicant noted he was

in a psychiatric ward once prior in 1983 for roughly thrrty (30) days and said he had drscussed. .

this wrth counsel in their pretnal meetings.

James “Jay” Cooper, Esquire, (hereafter “Cooper”) testified he took over represent’ation

.of Apphcant in late 2008 or early 2009 from-former assistant publrc defender Carolyn Gripp,

whom had- onomally represcnted Apphcant He sard hc met‘wrth Applrcant four or ﬁye trrnos at o

the Jarl prior to trial, with! each méeting lastmg at'least ﬁfteen to twenty minites'and some 1astmg

much longer. Cooper said he was aware of Apphcant s mental health hrstory prror to taking over:
~ the case as he had discussed it .in depth with anp before the case was. transferred to hrm )

| Cooper stated Applicant underwent a mental evaluatron by Dr. Crawford prior to Cooper takmo

over the.case, from which Applicant was found competent to stand trial.

Cooper went on.to say he did not recall ever drscussrng having a second evaluation

conducted with Applicant, and plainly testified he did not behevc one was necessary based upon
~ his review of Dr. Crawford’s evaluation report and Cooper’s personal interaction with Applicant.

- He also noted he never had any concerns with Applicant’s ability to comprehend and participate

( )Z o ‘ Page 5 of 15
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in thelr discussions, nor did he ever have a concern with Apphcant s competency Cooper noted
Apphcant did have a tustory of substance abus¢ and distress dlSOrdCrS but’ had no history of .

. anything that would affect his competency to stand trial.

Thereafter, Applicant’s second-chair " attorney, Deon - O’Neil, Esqﬁre, (hereafter

“O’Neil”) testified as well. Liké Cooper, O'Neil testified he never had zny concefns with

Applicant’s ability-to comprehend and/or participate in their pretrial-discussions about the
chargés Applicantiwas facing; and he did not believe a second mental evaluation was necessary .

on Applicant.

" This Court finds this allegation of ineffectiveneés to be wholly without merit. O°Neil and

" Cooper .(collectively referred to as “counsel”™) 'reasonably relied on théir perceptiori's -and

interactions with Apphcant durmg the several months pnor to, trial to decide a second mental

evaluatmn was not necessary See e.g. Jeter v.- State 308 S. C 230, 417 S E.2d 594 (1992)

(finding counsel’s performance not outside the range of reasonable -professional assistance in

falhng to seek psychlatnc evaiuanon of chent where counsel reasonably rehed on his own

pe’r’c’e'pmns).'* Counsel’s testirnony-‘"as 6 *his” perceptlonjthat‘ 'Apphcant'-.-had no- dlfﬁculty

" comprehending “and lpzi'rtiéip'at_i;{g;' in the =di§cus5i'oos ie"cfediblei"AéjSlicéﬁt’s teSﬁrﬁon;i to'the =
. cont'réry"_is not cee_dibie. Accordin_gly,ftfﬁg .Court ﬁnd-’s counsel- was ,‘hot“deﬁcient in his
 pérformaice ih optiag notto have Appliciat evaldated a second time. ¢

Furthef; Applicant has failed to establisﬁ the required resulting prejudice: Applicaﬁt did ; '

not produce'.the results of a second evaluation, or the testimony of a'medic_'al expert, nor any

other evidence to show that had a second evaluation been sought, the resuits would have differed

from those given by Dr. Crawford in the first evaluation. “Under the second prong of Sir@ck]and

the 'petitionef need only demonstrate a ‘reasonable probability’ that he was either insane at the

' a . Page6of15
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' .time of the »[incidqnt] or incompetent at the time of [trial].” Lq.at 234.'Applicant, has set f'orth_'no
: e.viden,ce, to prove either. ’threfo_r,e,'Appl’icéﬂt has an met hxs b;‘l.fdeil‘-in p_r_o:\}irig there is.a_ -.
“reasonable likelihood” the butcome. -W.(,)uld have differed Badf App}_i;:ant requested a second
' evaluation. 'Accordingly, this .allegatioﬁ is wholly without meri.t and .thé request for relief
therefrom must be denied.
F dilure t‘o Object tovShackles
Applicant: next contends counsel was ineffective for f_ailir'ig to- object to:»thg use of .
.Shackle's during the course of the trial in front of the jury. Applicant testiﬁed he believed the - :
restraints prejudiced him in front of the _]ury as they “kept [him] from being who [he’ is]”: a;nd
prevented him from writing or taking notes during trial. Applicant noted he felt he couldn’t

aefend himself at trial while in the restréil}ts.

This Court finds this allegation to be: without.merit as well. The record reflects counsel,

on more than one -occasion during the course of the trial, objected to‘the restraints and. the '

possible prejudice that could result from the jury seeing Applicant in such restraints. At the start .~

of trial, counsel requested to have the metal §hack]cs;eplacéd with 'plastic restraints to avoid any
_poise as he “[knew] sécu:ity wzint[ed] [App>licant] shackled”. (T.rial_ Tf.»vin. 12, 1. 5). The judge,
'_deferrmg_ to securi{y persoimel in tt'x_,e_ courtroom, ul,tir%xately concluded. the j_ﬁry Coﬁld not see the
shackles and denied fhe request. AAfter;t,hg:‘-sta'te restqd 1ts case in chief _a_pdib_efore _t'h,eA ,defe:ri‘se‘
called Applicant to the st‘and, counsel requested outside the presence of the jury that Applicam be
allowed to take the stand beforc the jury entered the courtroom to continue to block the sha‘ck_les
| from f't)eir sight. (Triai Tr. p. 286, 1L 19 —23). The trial judge granted the reques._t and Applicant .

"took the wifness stand prior to the jury’s entry to the courtroom, thereby avoiding the jury seeing

@A : Page 7 of 15
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_.the leg restraints, Based on the record, if is clear counsel undertook.diligent and objectively
reasonable precautions to -avoid'the ju:ry etzer seeinghthat Applican:t';vas v&earin;g sHacidt:s. .
| Ulti_matel.y,the trial judge ruled that the shackles were necessary for courtroom safety and -
"allowed ‘certain precautions to avoid the jury seeing‘them. “Whether‘a-defendant is r'estrai'n'ed .
] during trial is w1thm the trial judge’s discretion.” State v. Tuoker, 320‘ S.C. 206,'209‘, 464 -S‘-.EiZd _
105, 107 (also ﬁndmg trial court not in error in reqmrmg defendant fo wear restramts when court |
‘took precautions to- rrumm1ze any prejudice that may be caused by the defendant being shackled) )
It is-clear the judge and security personnel agreed there was a need for Applicant to remm\n in his-
' restraints’ during tne'»'COurse of the trial, but undertook all'requested precautions to avoid any
imprOper inferences by the jury. Applicant has failed to show the restraints were-ever seen by the -

Jury or othermse resulted in prejudice to hlS case. Accordingly, this alleganon is denied.

: F ailure to Investigate

 Applicant alleges counsel was ineffective for failing to properly investigate hiis case prior

. _.._...-.—-—-‘-——. ——— -
—— e e

10 proceedmg to tnal e matter Spemﬁcally Apphcant contends counsel falled to 1nterv1ew
B 'several w1tnesses who could-nav-e -tesnﬁed on hi§’ behalf at tnal as'well s failed to'conduct a
- suﬁ'xcxent pretnal 1nvest1gat10n to “challenge’ the state’s theory that Applicant tntentlonally
| " stabbed v1ct1.m with'a screwdnver
= Applicant testtﬁed he kriew the Victim about one (1) year and was eventually engaged to
be married to her after being in a relationship for a while and hvmg together. Apphcant testified
he remembered the entire incident on the night in question “from beginning to end” and stated it
all began with -hi'm getting off of work and visiting his-sister with victim. Upon returning home,
Applioani'sfated' he noticed a truck parked at the side of his house that belonged. to a man he had

_ previously had an altercation with. Victim went over .to the neighbor’s house where that man

C;Z‘ . - Page 8 of 15
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was, where she sat on the porch filing her fingernails. Applicant stated he-went over to téll victim

td‘come horne at which time she. embarrassed him by telling the oihers? on the porch Applicant

accused her of cheatmg on h1m Apphcant went on to say he grabbed victim on the sxde of the

house as she walked away, at which- time ‘she-pulled out the fingernail file and “tried to resist”

i bim.'Appﬁcant eaid‘. they “got into a;scgfﬂe.’.’ during which-she hit him several times and he hit.

her in remm _several times. Applicant noted he took the fingernail ﬁle from victim and hit her
with it several fimes_,. Applicant said when the fight was over, he noticed the na'ilffﬂe was bent-out
of sbape so he ran away frord the scene “te protect himself”. He contended there was never a
screwdriver involved in-the alteréation, and said no scrcwdriver (or nail fﬂ'e) wad.e%zer produeed
as the wbapon at trial. | |

o Apphcadt_ te_st:ée—cl—l-)e—lo;'ed victim and he ;QJ& ba—d.a;].y—ﬁtentlon of hurtmg her durmg

the altercation, but it all happened °* ‘spur of thé paomcnt”. Applicant stated he “wanted to go

home” with victim “that night”, and reiterated he had no hatred for victim when the incident

occurred. Apphcant conceded he- had testified at trial he. d1d not recall the mcndent as hé had

Ak TN - b o o

‘blacked out”, as well as that his PCR'_-'apphc_ano,n reflects the same loss of memory about the - .

. ﬁ'ght.‘ However,»-'Applicant alleged, thjngs"‘started_'coming back” to-him after he was placed on.

medlcatmn at the Department of. Correctlons Applicant said he changed his- story during his

of trial the jury wouldn’t believe his “nail file story”. Applicant-acknowledged he was under oath
fo tell the truth when he took the stand at trial and that the testimony he ga\}e was not the same as

what be was testifying-to under oath at the PCR hearing.

testimony at trial to say he did not remember anything because counsel told h1rn before the start -

Also called- at ‘the” hearing by Applicant was Gregory Gainey, Applicant"-s-’young'er, '

brother (hereafter “Gainey”). Gainey tesfified he was never approached by counsel pricr to trial

y :7§2 : ' : Page 9 of 15
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about testifyiog. for Apolicant,-but that he would have testified had counsel asked him to. Gainey

said he had- the opportunity, to obse'rveApblica‘nt- and victim’s relationship many times and said .

. they “got along well” and had a “typical relationship”.. Gainey- noted he sometimes believed

= knowledge of the incident*from which these charges stem-and was not at thé scene’ When'the

incident occurred. -

. Coolpert testified he did‘recail-Appi_icant providi,og' the names of several family members

S \_X/hom Cooper considered calling as witnesses at trial, but said he ultimately-did not call them as

" he'did not believe their testimony would be “productive™ to the case as none of them coﬁld'offer

- Applicant may have been “too smitten™ with: victim. He readily admitted he had no personal .

any testimony about the incident itself. He explicit]y noted it was his particular trial strate'gy not.

——— e e e e e ver —————— cm—— - - e s — it ——

o to call those or any other thnessas Cooper saxd 'he ' wanted to .be careful about what he

mtroduced at tnal as he did not want the jury to think he was “victim bashing”, but noted there

was no doubt Applicant loved victim very much. Counsel said that much was clear throughout

~thécourse-of the tr1a1 afid he did ot think t that would ever be questxoned at “atitrial

Regardmg 'Apphcant'strtal testimony, Cooper. said Applicant was never clear with him

as to what his story would be on the w1tness stand SO he dlscussed his: concern in that régard

with Apphcant in the holdmg cell at thc courthouse prior to trial. Cooper noted he did riot ever

tell: Apphcant what to tesnfy to on the; stand besides tellmg the truth, but dxd telk Apphcant he

had to be “more clear” in his testunony as his re_cxtatlon of the night to counsel- was’ confusing

and implausibie. Cooper stated he could pot recall whether Applicant ever mentioned the so-

called “fingernail file” theory to him pretrial, but may have. Cooper also. agreed the \_VOuods

. .victim suffered were severe ard Certainly life threatening based on the surgeon’s trial testimony.

@Z& A " Page 10 of 15
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. - ’ . ONell testified thereafter regarding his_ pretrial discusgions With 'Ap’p.lican.tj in which he .
told Appl'ican’& his ‘-‘ﬁng-email.ﬁle”. theor} Would probably not be.beli_e._v'ed-by ‘the jury as the
wounds inflicted were far too severe to have been ;:aused by a file. O"Neil noted Applicant
. z'a.Iwa-)'l.s .r-;laint;r;‘;sd—i.n' theiri :i.isc;s'siic.ms-he h;d “blacked out” during the incident and did n:ot.
remember what happened. O’Neil went on to say he never tolc-i‘Appl.ica'nt whatto testify to or not
'testify to, nor did h;a insinuate in any way Applicant should ao anything but'tell'.the truth in his
testixilony. Cn f:xoss-examinatipn, O’Neil recalled Applic_an‘c kept his tools under -thé sink in tile '
idtchen .wh.ere he had .been just .pr.ior to the incident, so it was not a'fzirfetch'ed-théo'ry he-
committed the.stabbing with a screwdriver.
. After a thorough teview of the record and testimony pre"sented at fhe,_PCR hearing, this
“Court finds Applicant has fﬁle’gl‘to}r&é?:duﬁsél ‘was ineffective in this regard. First, this Court
' .ﬁnds_ the testimonies of Cooper and O’Neil (cpllecti\/'ely “counsel”) to be crediblg, whﬂe

conversely ﬁnding Applicant’s testimony, especially related to his recollection of the incident, to

= —benoteredibler T o T R
.. -~ With regards to the failure to investigate and/or ca'lllwitm;:sses c_l'ai'm, Applicant has failed -

. . ¢ ’ 4 - o . .
to, prove counsel was objectively unreasonable in his investigation and/or tactics at trial in that

regard. In fact, counsel’s credible testimony was he/s;.:eciﬁcél_ly made the strategic choice not to -

. call the wimesées;__'at..uial. that Applicant had _provided as he, did not think it would be

-advantageous to Applicant’s defense. See Undérwood vl"State. 309 S.C. 560; 563, 425 SZE.Zd  20,

22 (1992) (“Where counsel articulates a valid —reason fpr. employiné a certain strategy, .su.ch '

conduct will not be deem;ed inéfféctive.”j. Further, Applicant failed to produce ‘the }'tcstimony of

- f"any'w.itnesses,_,other than his-brother, to carry his burden in i)roving resulting prejudice ﬁom that "

alleged ‘deficiency. See Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998)

' iné ' _ . Page1l0f15
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" (finding a PCR.applicant must produce the testimony of a witness to establish prejudice from

“their faifure to testify at trial). Addi-tionally; this Court finds the testimony of Applicant's brother

Gamey, to have been wholly umemarkable and of Iittle va]ue to Applicant’s defense as he had no

knowledge of the - 1n01dent and merely served as a character witness. Accordmgly, Apphcant has

- not Carried his burdé'rr'ih ‘thiS'r'é'gard.'

As to Applicant’s claim that counsel failed.to properly investigate the underlying facts‘of |

" merit. This Court would reiterate’ the previous credibility-finding-as-to Applicant’s rendition of
the incident. Applicanf’s story has changed numerous times and Applicant all-but admitted he
lied under oath in that regard, either at trial .or during his. PCR téstimody. This Court finds

Apphcant s rendition of fact to be wholly not credlble “The evidence set forth in the record from

the case to challenge the state’s theory, this Court likewise finds that allegation to be without |

trial is ¢lear in showing the wounds inflicted to'victimi’ s body were horrific and not the product

of.a nail file ds he now alleges. Further, the trial record is.completely void of‘any-rnention of a

ST e “naxl‘ﬁ'le"b)?“any WItnéss 'presented Cig tnal“’mcludmg Applicant’s -owi. testrmony Therefore,
Apphcant has failed tor prove counsel was’ defic1ent i his performance_ fr)r 'faﬂ'lr—rclr to conduct
' 'some ‘furthet 1nvest1gat10n. S | |
The instrament actually 'us-"e'd to in_ﬂict'thé. injuriég to victim is of little consequence to the
uiltiniét’e‘éﬁaiys'ié by this Cdﬁrt, espééiallxyiin:ii’g'ht of Applicant’s trial testirﬁd"ri'y”'\'mtrless'ed-' by the
jl;\ry that he “blacked out” and did rxot recall what ‘actually occurred. Applicant seems to allege

his unwavering love for victim changes the analysis of his- guilt to Assault and Bat;ccry :with

- Intent to Kill .(“ABIK’.’)‘ba'sed upon a lack of express malice. “ABIK is defined as an’unlawful

-act of a violent naturc to the person of another with malice a.forcthought either. express or )

implied.” State v. Wilds, 355 S.C. 269, 275, 584 S.E.2d 138, 141 (Ct. App 2003). “Imphed

: o o '.Pagelzofls
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malice is \'vhen the circunlstainces.demonstrdte...‘a rcasonabl;' prudent man would have known :
that accordmg to common. cxpenence there was a plain and strong hkehhood that death would
A. follow the contemplated act.” Id. at 275 - 276."“Although malice must be aforethought there is
no requtrent;rl—t tnat lt-rnnsjt exist for any apia-recmble length—df tmn;t)efore the commission of the
act”.and “[i]t may be conccivable at the very monient the assault occurs.” ]d. at 277 L
- Itis clear Appli;cant’s _stab‘ning of victim_ repeatedly wtth such éitremc force that sne was
disemboweled wouldreas{onabl)" lead to a strong likelihood .o'f death. The tranrna center surgeon
Vtcstiﬁcd at t_ria'l. that victirn’s injuries weze_.in fact life-threatening. Therc_:fore,.it \nés ;eztsonable ‘
for the jury to infer implied malice existed, regardless of Applicant-’s contention that-he “didn’t

-5 .

intend to hurt” victim. Additionally, because Applicant’s case was heard pridr to thc Octobe: 12,

- 2009, decmon in Belcher , the jury was perxmtted to draw an. mference e of malice simply from )
Apphcant s alle ged use of a deadly weapon, which the testunony pomted to being a screwdnver
Accordingly, this allcgation is without merit as any furt_h_er investigation __.Apphcant a}]eges

~~——————-counsgl-shoul d-have-.donc-into-his- rendition‘of'thefinci'dent‘WQu'l'd‘not:have'c_re‘atq’d‘ a-“reasonable

probabﬂlty ofa dlﬁcrent outcome at trial. -
Failure to Object Jury Charge on Permzsszble Inference of Malice
Fmally, Apphcant contends counsel was meffectwe for faﬂmg to obJect to the tnal
Judge s.jury mstructxon on the perrmSSLble inference of mahce from the use of a dcadly weapon.

This Court ﬁnds this contention to be erroneous and unproperly raised in the current action.

The case of State v. Belcher. 385 S.C. 597, 685 S.E.2d 802 (2009), was de_cided by the
South Carolina Supreme-Court on October 12, 2009, roughly one full month after Applicant was

-— ---  convicted of the-current-charges. Belcher “represents a clear break :from our modern precedent”

" " State v. Belcher, 385 S.C. 597, 685 S.E:2d 802 (2009).

@ . : Page 13 of 15
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. approving of the jury charge on'inference of maii(;,e from use of a deadly weapon, express.ly‘ .
- ox%ém‘xliné'son;é' twenty-six (26) cases;. decided over the course of more than-100 years; ranging
in daté from 1894 to 2006. 385'S.C. at 612, 685 SltE.Zd at 810. The charge given'iﬁ»Appl.icar.ift’s
R caéc"was, at the timé ofgls .tr'i;;l, the sanctioﬁéd~ cha:ée .o-n. ﬂw 1;w. BcCaus% tﬁe'm decisi;n
| posed a clear break-front Iong:established precedent and was not decided until after ApplibaﬁF’s- -
conv.ictic_m, counsel was not 6bjec£ively ﬁmeaﬁonéblc in failing to pbsc an objecti'c;p" to the bbarge

given. Gilmore v. State, 314 S.C. 453, 445 S.E.2d 454 (1994) (attorney is not"'requifed"'tc_)’ be

" clairvoyant “or -anticipate changes in’ the law which were not in existence at time' of trial) .

(bvc;,rruled on other grounds by Brightman v. State, 336 S.C. 348, 520 S.E.’.Zd.614. (199'9)).7 '
Further, ‘the South Carolina .Supreme Couft expréssly noted in"-the opinion that the
-——— - -~~“ruling; howéver, will ot apply t‘o"conv'ict'ic_if-is'éhﬁlleﬁ'géd’ on pos;—'cgnvicﬁoﬁ relief.” 1d. at 613,
| 685 S.E.2d at 810. A'ccordingfy; this issue is not proper grousids for .relicf through'-thisPCﬁ
) action.’.'It;, i therefore denied aﬁgl__disﬁﬁssed. - | o | | |
I .._‘..:-5-2'.:‘i;L;Hévigg—fognd:t-hé'—a-l-le:gat-iOn,s.--ra-iSed_-bY}:—Appliéant_"«a%t—h’e—P’GR*:hearih‘g-—yoQbe:'whol'ly o -
without merit, this Court finds the -current -apblicé.tioﬁ for .p;.ost;co_li\./ictioh'rel‘ief must be denied |
and‘dismis.sed with prejudice. -+ 1 < oo R
| : CC;NCLUSION
Based on all the fofeéqiqg, uﬁé co{ut finds and concludés that the -Applicint has not
e,stabiished any constitutional violat?qns or deprivations that would fequire this court to grant h1s :
‘application. Therefore, this app.lic.:ation for post conviction relief must be dénied and with
prejudice. |
| Except as discussed above, this Court finds that the Applicant failed to raise all additional -

_allegations set forth in his application at the heaﬁhg and has, thereby, waived them. A-waiverdis

| ? .. Pageldofls
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a voluntary and intentional abandonment or relinqu'ishment of a known right. Janasik v. Fairway

Oaks Vlllas Horizontal Property Remme 307 S.C. 339, 413 S.E.2d 384 (1992) A waiver may'

‘be express or 1mphcd "An implied waiver results from acts and conduct of the party against ©

whom thc doctrme is. mvoked from whlch an mtentmnal rehnqulshment of a nght is reasonably :

1r;ferab1e.“ Lyles v. ‘BMI, Inc., 292 S.C. 153, 158-.59,"3;55 S.E.'Zd_282 (Ct. App.- 1987). The
App-licant's.failur.e to‘ address these issues a£ the hégdng indicates a voluntary and intentional -
Ar_elioqﬁis__hment of his right to do so. Therefore, any qnd'ajll_-.rcmaining allegations are denied gnd o
: disrhissed:. |
Th‘.is Court.notes Applicant must file and serve a notice of appeal within thirty (30)-days .
from the rocéipt- by counsel of written notice of entry of judgment -t_o_ secure the appropriate
: appellate review. Seg 'Rul’d‘ZO3fS(iAi’CR.“ Pursuant to Austin '.iz'.'S’t'dié;f.?;'QS :SffC.’453 (1'591), an
Applicant has a ﬁght fo an gppellato counsel’s assistance in seeking review of the denial 'of P.CR.
Rule 71.1(g), SCROP, provides that if the applicant wisheo_ to _seek.aopellote 'reyiew, ‘PCR
,.; __“-_——counsel-must~servc-and file: a—Notlce-of Appeal*on-thc ~Applicant” s*behalf‘—Your attentxon is: - - -
dlrected to South Carolina Appellatc Court Rule 243 for appropnate procedures for appeal. .
ITIS TI—IEREFORE ORDERED:

- L That the Apphcatlon for Post- Convxctlon Rehef must be denied
and dlsmxssed wnth prejudice; and

a2 The Apphcant must be remanded to the custody of the Respoudent
_AND IT IS SO ORDERED this 2 da'y of U‘J.Zcu © 2013,

ez )

G. THOMAS COOPER;FX: :
Presiding Judge o
Fifth Judicial C1rc

u1t
Columbia, South Carolina.
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= DOGKET NO. 2007-GS-40-3131  lagai i, Theraby waive presentment
Lo WITNESSES : A A to the Grand Jury.
D e — The State of South Carolina -
A (S) McCracken CPD,/” : ) Defendant
- " County of Richland
! . ‘
. A i hereby appear in my own proper person and plei
: . N : qguilty to the within indictment or to
COURT OF GENERAL wmmw_O.,Zm _
October TERM. 2007
: : 102 . . = By
: .. . T © % Defendant
ARREST <<>33>Z,_‘ Zciwmﬁ . , THE STATE - : ‘Defendan
K196497 | . vs. . oo
o _Witness:
LOUIS Q>_Zm< g . ..“” . - C.C.C.pLs. >.ZU.®..m.
ACTION OF GRAND JURY
K \ \\S,\ &\M\N&&L :
“Foreperson o\ Grand ,\QO\ :
Date: 0CT 38 2007 o
T — Indictment for -
" VERDICT R

ASSAULT AND BATTERY
WITH INTENT TO KILL

SG Code: 16-3-620;"
CDR Code: 0014
Class FEL-C{V)

Foreperson of Petit Jury
Date:



578

"COUNTY OF RICHLAND )

STATE OF SOUTH CAROLINA) INDICTMENT
) . .

‘At a CoUr_t of Geneéral Sessions, convened 'on"October '17, éOO?, the Grand_

- Jurofs of Richland County 'pr'e'sent- upon their oath:

ASSAULT AND BATTERY WITH INTENT TO KILL

That LOUIS GAINEY did in Richland County on or about March 31, 2007, with
malice aforethought commit an assault-and battery upon one Detra Montgomery, ‘with
intent to kill the said victim; all in violation of §16-08-620 of the Code of Laws of South

Carolina, (1976, as amended)..

Against the peace and digqity of the State, and contrary to the statute in such

case made and provided. , ém

Warren B. Glese SOLICITOR




IN THE COURT OF GENERAL SESS!ONS

COUNTY OF _ o o
STATE NDicTMENTICAsE: 0T s. 40 . 13/
: ) AW K ‘/77
TAKA g . Lo, s / : ) Date of Offense: J-3/-07 :
Rece:(QZael sex @, Age: . ) S.C.Code§: _ /6-3-420
.pom:- ¥ - ssH ‘ - ) CDRCode #. - 0014
" Address: ) '
. City, State, Zip: ) SENTENCE SHEET
o ow . SiD# : )
'.ln dlsposmon of chald mdx&zﬁn@n 25 B Q‘E)ﬁ TED OF or E] PLEADS
in violation of § /& i b0 - " of the S.C. Code of Laws bearing COR Code P 2014
[] NON-VIOLENT ﬁLENT [1 SERIOUS B’ MOST SERIOUS [ Mandatory GPS mn 2545 -
: - (CSC wiminor 1 or Lewd Act) o
P The charge is: [Bﬁs lndlcted [___} Lesser lncluded Oﬁense D Defendant Waives Presentment to Grand Jury. (defendant iniﬁai)
- The blea is: D WrthoutNegotlatlons or Recommendatlon B Nego’uate? Sentence D Recommendatlo by the State . -

579

. ' daysimonths/years and/or payment
of $  Plus costs and assessments as applicable?; the balance is suspanded with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation,
which are mcorporated by reference.

[J CONCURRENT or [} CONSECUTIVE to sentence on:

[J The Defendant isto be given credit for time served pursuant to S.C. Code §24-13-40 fo be calculated and applied by the State
- Department of Corrections.
D The Defendant isto be placed on Cenfral Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

SPECIAL CONDITIONS:

‘ D RESTITUTION [0 Deferred [J Def. ‘Waives Hearing [ Ordered PTUP

Total .3 ' plus 20% fee: $ days/hours Public Service Employment
Payrnent Terms: ' . ' Obtain GED 0 -
[] set by SCDPPPS . Attend Voc. Rehab. or Job Corp.
- B ' 7 May serve WJE beginning
Recipient: - : : Subistance Abuse Counsefing []
© *Fine: $ Random Drug/Alcohal Testing O
§14-1-206 (Assessments 107.5%) . '$ Fine may be pd. in equal, consecutive weskly/manthly
§14-1-211(A)(1) (Conv. Surcharge) $100 s pmts. of § Beginning ’
§14-1-211(A)(2) (DUl Surcharge) $100 g $ paid to Public Defender Fund
§56-5-2985 (DUl Assessment) $12 s Other
§56-1-289 (DUI Breath Test) - $500 g S5 o
§35.13 (Public Def/Prob) $25 ¢
§73.3, 1B TP (Law Enforce. Fundlng) §25 3
§33.7, 1B TP (Drug Court Surcharge) 3100 s
§50-21-114(BUI Breath Test Fee) $50 g3
§56-5-2942(J) (Vehicie Assessment) $40/ea  § (O Appointed PD or ap
3% to Coupdy (if paid in instaliments) 3 O Regquires $500
90.11 T, 3
TOTAL $ PRESIDING JU

Judge Code: 26‘0 { 7‘3

Court®Reporter: " Sentence Date:

SCCA/217 (03/2009)

years ..

Attomey for Defendant ~SC Bar#



