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STATE OF S:OUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF LAURENS
IN THE PROBATE COURT CASE NO.: 2007ES3000208
I
i
IN THE MATTER OF

THE ESTATE OF MARION M. KAY

PLA[IN TIFF(S) DEFENDANT(S)

CHECK ONE:
{J JURY VERDICT. This action came before the court'for a trial by jury. The issues have been

,!tried and a verdict rendered.

l
DECISION BY THE COURT. This action came to trial or hearing before the Court. The
iissues have been tried or heard and a decision rendered.

X
[0 'ACTION DISMISSED. (CHECK REASONY: [] Rule 12(b), SCRCP; [] Rule 41(a),
ISCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [] Other -

O

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [_] Bankruptcy; []
Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;
] Other -

[:] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed; [ ] Reversed; [ ] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT,
TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN
THIS APPEAL.

|

IT IS ORDERED AND ADJUDGED: (X See attached order. (Formal order to follow)
! [] Statement of Judgment by the Court:
|

Dated at Lau;rens, South Carolina, this 24th day of May, 2011,
! Donald B. Hocker

PRESIDING JUDGE

This judgmept was entered on the 24th day of May, 2011, and a copy mailed first class this 24th day of May, 2011
to attorneys .cl)f record or to parties (when appearing pro se) as follows:
|

H)

i
John R. Ferguson, Esquire Daryl G. Hawkins, Esquire

|
|
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
A A 1
/Clerk of Court
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COPY |

STATE OFJSOUTH CAROLINA )

| )
COUNTY og LAURENS )

IN THE M}TTER OF MARION M. KAY

1
!

FINAL ORDER

This matter came before me on February 21 and 22, 2011 to

b

consider; Personal Representative Edward D. Sullivan's Petition for
!
Settlement of the estate and related issues. Those related issues

include determining PR commissions and costs, the parties' requests

for att#rney fees, the consideration of an offset pursuant to S.C.
|
Code § ﬁ2—3—903, PR expenses pursuant to S.C. Code § 62-3-715(16)

and (19), requested commissions for an unknown amount of PR work

1

prepariﬁg tax returns and closing the estate, the treatment of
exhibits! marked for identification and a Motion to Remove the
Personai Representative. Heirs Mary M. Moses and Martha M. Brown
(hereinéfter the Defendants) oppose the relief sought by the PR.

Thé Personal Representative has requested approval of the
followiﬁg:

a)|$ 93,775.00 total commissions already paid;
b)|$ 13,447.05 additional commissions not yet paid;
$ 12,195.93 paid to Collins and Lacey for attorney's fees
and costs; '
$ 5,000.00 paid to Paul Major for an appraisal;
'$ 1,303.65 paid to Collins and Lacey for additional
1 attorney fees and costs;
f)‘s 750.00 paid to Wilson Forestry for consultant work;
$ 7,714.57 billed by Collins and Lacey for attorney's fees
and costs but not yet paid;
$ 4,592.23 billed by Collins and Lacey for attorney's fees
and costs but not yet paid;
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13,447.05 to Daryl Hawkins for attorney's fees and costs;
1,695.00 for expert fees to Major and Co.;
350.00 for expert fees to Wilson Forestry;
285.00 court reporting fees to Shorb Court Reporting;
875.00 court reporting fees to Garber Court Reporting.
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Togéther these fees and costs total $ 157,179.00{ and the PR

|
is claim%ng an additional unspecified amount for preparation of tax

returns énd closing the estate. Of this amount, only $§ 7,714.57

(5% of tﬁe total) related to litigation outside of litigation costs
|

in conne%tion with approval of all of these fees and expenses in

the current action.

I m?ke the following findings of fact:
I ,
1. The twin flaws in the PR's position are his failure to

provide gdequate proof for the hours he claims and his failure to

prove a Pecessity for most of the hours he claims.

2. The PR unnecessarily complicated the Estate by insisting on

filing a partition action. This was a fairly basic estate which
| :

i

could hdve been easily, quickly and cheaply settled by a deed of

distribqtionl This would also have been in conformity with the

|

Testatrix's Will.

3.'The PR unnecessarily complicated the Estate by converting

an eigh% month option to purchase the Estate's one half interest in
its rea% estate into an indefinite right to purchase and by giving
the opt%on holder the right to buy only a portion of the property
contrar§ to the Will.

4.iThere was no necessity for a sale of the real estate. The

Court uﬁderstands that a sale of real property generates proceeds.

L

S.fThe Court does not understand why the PR began charging the
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Estate béfore the Testatrix died on May 3, 2007 and before he was
appointeé PR on May 16, 2007.

6. fﬁe PR did an excellent job in securing the sales price for
the real |estate, but this does not justify the commission sought.

7. :Although. the PR argued the existence of novel issues
regardiné the real estate, I do not find any.

8. The PR failed to provide any legitimate basis for the fees
he claim%d and instead testified that he had no method or formula
for dete%mining the amount for the four draws he gave himself other
than bygpulling a figure out of the air. Although the PR in
Memorand?m argued that he had 468.6 hours of time as PR, the proof
he provi?ed failed to 'support this. -

9. ﬁo explanation was offered to explain or excuse the PR's
failureito provide interim accountings until the latter part of
2010 whe%‘the final accounting was in the offing, about three and
a half‘jears after the estate was opened.

10.; The Supplemental Inventory reflects an Estate value,
includi&g real estate, of $ 513,491.00; however, the addition of
the per%onal property value of $ 122,491.00, real estate proceeds
of $ 365,012.00 and additional income to the Estate of $ 24,682.47
produceé a total Estate value of $§ 512,185.47.

113 The PR's total draws to date equal 18.3% of the estate

value. iAdding thé additional request of $ 13,447.05 would boost
the PR's share to 21.0% of the estate, and this percentage would go

even higher if additional compensation were allowed for preparation

of tax returns and closing of the estate. By contrast, the




statutory rate of 5% would produce a commission of § 25,650; and a

|
10% comm%ssion would be $ 51,300.
12.!The claimed $ 157,179.00 in commissions, attorney's fees
and expeﬁses would constitute 31% of the Estate's value. Although

litigatién can deplete an estate, that is not the situation here.
Most of éhe amount claimed is not related to litigation resulting
from theidemand for a hearing on the final accounting.

13.§The commissions sought by the PR are clearly excessive,
‘and he f?iled to provide the Court with an alternate proposal for
valuing kis services.

14.: I find that a PR fee of $ 51,300, which is about ten (10%)
percent Bf the Estate, is reasonable. The PR had previously paid
himself E 93,775.00 without prior court approval. The balance of
the com%ission draws previously taken ($ 42,475.00) must be
promptly% refunded to the Estate. This compromise takes into
account %hat not all of the heirs opposed the PR's final accounting
and thaé the PR may face difficulties in obtaining the necessary
funds tqimake the refund. The PR is not entitled to the additional
$ 13,44f.05 he has claimed.

lS.i Although the PR has exemp.lary credentlakinﬁagg% »
standing in the Bar, this in and of itself does notpajustify the
relief %equested.

16. I do not find bad faith on the part of the PR.

171 I approve the previous payment of $ 13,499.58 to Collins
and Lac?y and find that the Collins and Lacey is entitled to be

paid an additional $ 12,306.80. Although the Court questions the




necessity of 204.6 hours of paralegél time, they should be
compensaéed for their work.

18. The PR is entitled to have the Estate pay $ 5000 to Paul
Major for an appraisal and $ 750 to Wilson Forestry for consultant
work.

19. Although Daryl G. Hawkins represented the PR well, his
repzesen&ation was primarily of the PR in his individual capacity
seeking %pproval of the PR's commissions and expenses. I therefore
do mot éind that the Estate should pay Mr. Hawkins or the trial
expenses}for his three experts, Major, Wilson and Massey.

20. There were three exhibits marked for identification
(Plainti&f's L and Defendants' 4 and 14). All of these shall come
into evﬂdence and be made part of the record.

21. Defendants have sought attorney's fees for their attorney,
John R. Ferguson; and I find that this is warranted. Mr. Ferguson
has beeﬁ in practice for more than 30 years and enjoys a high
reputation. He is the author of a legal reference work. He
necessaﬁily devoted 99.3 hours to this case to date (all of which
appearsi related to the merits of the matter) and the usual
compensétion rate in such situations is $ 200 per hour. Through
his eféorts the Estate has benefitted substantially. Having
conside#ed all the Glasscock factors, I therefore find that he is
entitled to be paid $ 19,860.00 as his fee from the Estate.

I ﬁake the following_conclusions of law:

1., Inasmuch as the Testatrix was a resident of Laurens County,

jurisdibtion and venue are properly with this court.
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2. A personal representative has a duty to settle and
distribuﬁe the estate in accordance with the terms of the Will and
Ehe Codejas expeditiously and efficiently as is consistent with the
best interests of the Estate. S.C. Code § 62-3-703.

3. A personal representative is a fiduciary and in equity and
good coqscience is bound to act in good faith and with due regard
to the interests of the estate. Ex Parte Wheeler v. Estate of
Green, 3581 S.C. 548, 673 S.E.2d 838 (Ct. App. 2009).

4. Equity requires that all the heirs pay for the work of
Defendants' attorney, because his work preserved and protectéd a
commnon ﬁund, not just for the benefit of the Defendants, but for
éll the;heirs. Layman v. State, 376 S.C. 434, 452, 658 S.E.2d4d 320
(2008) . | ‘

5. While S.C. Code § 62-3-720 allows 1litigation expenses,
includiﬁg attorney's fees for the PR, I do not find this statute to
be applfcable to a situation where the representation was primarily
for the'benefit of the PR individually and not the Estate.

6. In light of the fact that this Estate is ready to be
closed,iDefendants' Motion for Removal of Personal Representative
is denied. If the PR is willing to finish wrapping up the Estate
(including filing the necessary tax forms), he shall be entitled to
an additional $ 2500 in commissions for this. See S.C. Code § 62-
3-715(16) and (19).

7. Offset pursuant to S.C. Code § 62-3-903 is denied, as the
PR did not present sufficient evidence to grant this relief.

8. In light of my other rulings, I do not reach the
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Defendants' contention that the PR is not entitled to enhanced
compensation for legal services rendered to himself. See Hopkins
v. Hopkins, 343 S.C. 301, 540 S.E.2d 545 (2000).

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that

a) the PR is granted the right to retain $ 51,300.00 in
commissions;

b) the PR must refund to the Estate within thirty (30) days of
this Order all other commissions he has taken. His request for
further:compensation is denied;

c) the previous payment of $ 13,499.58 to Collins and Lacey is
appzoved, and Collins and Lacey is entitled to an additional
] 12,30é.BO from the Estate;

d) the payment of $ 5000.00 to Paul Major for an appraisal and
the payment of § 750.00 to Wilson Forestry for consultant work by
the Estate are approved;

e) the Estate shall pay John R. Ferguson the sum of
$ 19,860.00 for his attorney fee pursuant to the common fund
doctrine;

f) attorney fees for Daryl Hawkins are denied, and these are
the resbonsibility of the PR and not the Estate;

g). costs pertaining to the Petition for Settlement and the
expert witness fees of Major, Wilson and Massey, must be borne by
the PR and not the Estate;

h) the exhibits marked for identification are admitted into
evidence; -

) the Motion for Removal of the Personal Representative is

e




denied. ' If Mr. Sullivan is willing to finish winding up the
affairs éf the Estate, he shall be entitled to an additional $ 2500
in commissions. If he is not willing to continue, then both sides
shall promptly submit the name of a possible successor who 1is
willing to serve so that the Court may select a successor; and

k) offset pursuant to S.C. Code § 62-3-903 is denied.

DONALD B. HOCKER
Associate Judge
Laurens County Probate Court

Laurens, SC

May |
1., 2011




