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State of South Corolina ) In the Supreme Court

County of Lrehland ) of Seuth Carolina
) Civil Action No;
Boboy £, Rke, 14310/ ) 8009-CP-40- 07237
: Petitioner Fro se .
Vs, - _John$on ProSe Brief

State of Sovth Carolina
| Respondent

N R P )

State ment of Issue

. The 1350 i5 Whether Rich(and County Ifil/eS('/yafo/j ‘
Kevin Isenhoward and the Richfand County Sherif#s Dep -
ariment were Quthorized to effectiate the arrest of
~ Petitioner autside of their jurisdiction in Kershaw County, fot-
(tioner argued at his post-Conviction felief (PeR) hear-
1ng that Investigator Tsenbhoward and hi's deputies, absent
Pursuvit Qursvan? o S.C. Code Ann. Section [7- [3-40 (#003),

did not have the avthority 1o enter Kershaw County and
e#ec%u_afe, an arrest. | |

S‘txfemén% of Facts

I According Ho the rfecord and testimony at the
PCR hearing, the Current Charges Stem from +wo Seperate
Tobberies Committed several days apart. 7he First Iobbery
occured on December d6, 4007, at a CVS Store located ot
14t Clemson Road in Richland! Coonty. Durring 4his incsdent
Q loman was robbed of fer Purse in the Store's fa/%,,zg
lot. The Second jobbery occured on December 30, boo7, it



Pops fontry Express Convenience Store located at 1054 Two
Notch Road in Richland County. Inv. Isenhoward clesCribes
in-the narritive Section of his ‘ACISS Investi gotive
followop Report "he retrived the Video of the robbery from
evidence and released images {o local media ovtlets, The
Photegraphs were also placed on display at the Store.
On Janvary 9 4008, Inv, Isenfoward rece/ved a Call from
the Store that two Latrons, Donna Bavkrigh? and Mark
Smith, had informed +he Clerk +hat, FPetitioner was m the
,Oﬁofoyl‘apbi Bw/%ﬂ{yéf and LS‘/%/%A /ﬂé/OO/”Zzec/ loef/f )0Nner
Was a [elative and lived wWi'th #hem ot /75 Shanmor
Wood Koad' in Kershaw County. Tnv. Tsenhoward leforted
he reseached Fetitioner and pulled his South Caroling Sex
offender Regi stration which Showed etitroners /O/tﬁ//e
and actlress. After presenting a photo line-up 4 one of
the Clerks from the Store, Tnv, Tsenboward reported he
dotained an arrest Warrant for Qrmed robbery from
_Richland County Magistrate G.A. Surles, ( Inv; Tsenho-
Ward's Narrative appears o misconstrue the actual
dates of Some of the events as Magistrate Surles
Signed an arrest Warrant for Betitioner as elated 4o
the Store robbery on Janvary 4, 3008, Iatber than Jan,
5, 3008.) Tnv, Isenhotard also entered #,'s arres ¢

Warrant into the National Crime Intormation Conter |
_(Nexe) database.,

- 2. That Same day, Tnv. Isenhoward Went to /48

- Shannonwood Kvad in an iattempt to locate Fets toner
and /5/30/46 to Petitioners Mother, Lavra &of/?/jﬁf. |
Retitioner wWas rot fome _buz‘ later 7hat a/ay ZnV.,
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Isenhoward and Qnother Richland Courty Officer returned 4o
138 Shannonwood Road 1 Kershaw County and Yound /¢ tioner
Sitting ma Vehicle on the properdy. Inv. Isenhoward Qrrested
~ fetitioner, advised him of fis (ights,end Retitioner Q/legedly
admitted he pad ‘tobbed the Store! Fetitioner wWas taken to
Richland County Sheri#fs Department Headpuarters lhere he
allegedly adm/tted 1o the [obbery at /0541 Two Notch Koad-
but denied Committing the robbery at 18/ Clemson Road.
~, 3. on Janwary 7, 3008, Inv; Isenhoward returmed to 128
Shannonwood Road in Kershaw Coonty. Ms. Lavra &w//?/jéf
Consented fo a Search of the home Where police found a Silver
Molti +ool bé/ongl‘ﬂg ‘o titoner, This Multi tool tas placed
into evidence and wes a//egeo/ by the State o have been .
displayed as the handle of a Sun-durring the 1054( Two
Notch Road obbery and as a #nife diiring the 131 Clem-
Son Road fobbery, Magistrate G.A. Surles then (ssved anot-
her arrest Warrant for fetitioner Criting Qrmed (vbbery
for the 13/ Clemson Koad (0hbbery.

4, Rtitjonel” Was Rzpresem[ed/ by p(ea Counsel throv-
ghout the duration of his Case. On October 13, 2008 Judge
Allison Lee denied plea Covnsel and Retitioners Separate
Wotions Iequesting Plea Counsel be relieved as Counsel,
Petitioner Crted n his Wotion," Defendant ro longer fas
any 4a/th in Ms. Davis. She has Continved 7o mi'slead Def-
endant and Shown a. Complete lack of intrest i [épresent-
ing him I Case Goes to trial.” Ietitioner plec! guitty to
both Counts of Qrmed (vbbery on March 30, Ao, in front
of Judge Michelle Childs and was Sentenced o twenty ()
vears' imprisonment. | |

| 5. Retitioner filed his PCR application on Qct-

ober §, 8009, allegeding meffective a5sistance of Counsel,

Retitioner's evidentiary hearing betore Juclge Casey L. Man -
3.



ning Was held on May 34, A0/&. At the hearing, Inv. Tsenhoward
Hestified that even if he had known Rtitioners yesidence
Wes focated n Kershaw Courtty, he Would not have egvestecl
a Kershaw County deputy be present 2o etfeotvate the arrest
or have had o Kershaw ourrfy Magisffafe jUdg& CO-Sigqn
Judge Surles Qrrest Waryant, Tnv, Tsenhgward testrHed
he May have given the Kershaw County SheriFFs Department
o Courtesy Call,” but Nothing more. He further testifred
that When operating m any other County, (t /s merely a_Courtesy
to nform that Courtys Sheriffs department of his presence in
their County, When pressed on the issue, Tnv. Tsenhoword festi-
fied he Could etfectiate an arrest in any County Withovt the
assistance of that Countys officers or having @ Magistrate in
- that Caunty CO-Sign an arrest larrent vie a Warrants entry
into NCIC or pursuit of the arrest of a Suspect. He test Fied
NCIC put other Counties on notice of an mtention 4o effec-

tuate an arrest: |
~ 6. Inv. Isenhowarcl Qlso testified +hat S,C. Code Ann.
Section 17-13-40 (L003), Permitted he and his officers tp arrest
Fetitioner.in Kershaw County because. they Were..in'Qursuit”
of Retitioner. Isenhowarel festitied that he Wes in Pursvit”
of [etitioners_arrest So he believed the Statve agoliect, reg-
ardless of Whether they were directly pursving Retitioner
in a_Chase_or effectuating an arrest w7 the Seme man-
“ner as this Case. Inv. Isenhoward also testifred that S.C.
Code_Ann. Section 17-(3-40(3003) permitted he and fu5 off-
icers to arrest fetitioner in Kershaw County becavse they
were i pursvit” of Petitioner. Tsenhoward testifred +hat
he Was m pursvit” of Fetitioners arrest 80 he belreved
the Statve applied, regardless of whether they iere directly
Qursving Retrtioner i a Chase or effectuating an_arrest
N the Same manner A5 7415 Case. Inv. Tsenhowerd also
testified fe believed fi's Serzure. of 1he Mults tool was not
affected by any jurisdictional issve becavse officers from

L*Q



"di%fem'ng Counties Youtinely Concluct Searches out of their oun
County when Valid Consent is Given by an owner:

LEGAL STANDARD
I, Effective Yepresentation of Counsel is a requisite
of due process and the Sixth Amendment; the ollegation of den-
1ol of Such representation Sets forth a. prima facie Violation
of Constitutional rights that requires an eviclentiary hearing,
Rogers v. State, 3¢/ S C. 488,199 S.E.8d 61 (1973). Courts evalvate
allegations of eneffective assistance of Counsel Using o +wo-
prong test. Cherry V. State, 300 SC. 15,117,386 SE. &nd 634,6AS
(1989) (Citing Strickland v, Washinglan, 466 0.5. 668 (1954)), First,
the Petitioner must demonstrate Counsel’s I epresentation wWas
deficient,Which is measvred by an okjective Standard of
feasonableness, Strickland, 466 US. at ¢87-88.“Under '
this prong, (he proper measure of Gttorney /Derformance o
fetainis Simply feasonableness onder prevailing professional
norms.” Cherty, 300 S.C. at [17, 386 S.£. dd at é45 (quoting Strick-
lond,) 466 US. at ¢88).Second, the Petitioner must c/emon~
Strate he Was prejudiced by Covnsel’s Performance m such
a manner that, bot For C’oo/zse/ 5 error, fhefe (s a feasoneble
Droboab;lity the sulés of the proceedings (ouvld fave.
been drfferent, Strickland, %6 US. ot 694, A reasonable.
Probabi (; {'y /S a Pfoba/O/ lity sufficient fo undermine Conf-
idence in +the outcome. _Zd |
& Agquilty plea defendant is also.entitled fo the
effective assistance of Counsel. Hill v. Lockbhar?, 474 US. 53 (1985)
In order to receive relief, & quilty plea defendant must estabh-
lish there is a feasonable probability that, but for Counsels
error’s he Weuld Aot have ,O/eac/ uilty and woo/a’ fiave insi5-
__%ec/ on going to frial. Id. o
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3 A deferdant who pleads quilty on the advice
of Counsel May Collaterally attack the plea only by showing
that (1) Counsel’s Performance was deficient and (2) there
IS a reasonable probability that but for Counsels éerrors, -
the defendant (Would not fave plead guitty, e
336 SC. 354,580 SE. 4d 617 (1999): lolfe v, State , 336 SC. 158,495
SE.ad 367 (1997); Satterwhite V. State, 345 SC. A54 481 SE. 3d
709 (1997). Where there is o evidence Contradicting or Conflict-
g With an Qupl'Can?s testimony that he wWould 1ot have
plead Guilty but for Counsels deficient performance, Fots tioner

1S entitled o reliet Jackson v, State, 344 SC. 95,535 SE. Jd
9326 (Aoco),

South Carolina Code Section 43-1-15(4) (3007) States:

In the event of a Crime Where Mylti ple jurisdictions,
eithe County or Municipal, are involved, law enforce~
Ment officers are authorized 4o excercise joris-
diction Within other Counties or Monicipalities for
the purpose of Criminal invest;gation only if a
Written agreement between or among the. law enf-,
orcement agencies involvec! has been executed, This
limitation on law enforcement activity shall not ap-
ply to any activity Quthorized by Section 17-13-4o.

(Emphasis added).

Sovth Carolina Code Section [7-13-40 (003)
States the following:

(A) UWhen the police authorities of o town or City are
in pursuit of an offender for a Violation of & Mun-
icipal ordinance or Statve of this State Committed
Wwithin the Corporate limits, the Quthorities May
arrest the offender, With or Without,at a place
Within the Corvorate limits,at a place Within the

b-



‘County in Which the town or City IS located,or ot a
place Within a radys of three Miles of +the Coro-
orate limits,

(B) When the folice authorities of a county are in
Pursvit of an offender for a. Violation of a County
ordinance or statve of this State Committec!
Within the County, e Quthorities May Qrrest
the offender, With or Without @ Warrant, at a
place Within the County,or at a place Within an
adyacent County.

() When o law enforcement officers Jurisdietion
'S expanded pursvant to this Section, the auth-
ority, rights; privileges, ancl immonities, inelyd-
ing Coverage under the lorkers’ Compensation
laws, ancl Zort liabrl;?y Coverage obtained por-
Suvant to the provisions of Chapter 78, Title /5,
that are apolicable 4o an officer within the
Jorisdiction in Which he is emploved are exten-
ded 4o and inclucle the expanded areas of juris-
diction granted pursvant to this Section. -

- LEGAL ARGUMENT

. Petitioner_Submits he Was vnlawfully arrested becayse

Tnv. Tsenhoward and the Richland County Sheriffs Department
Were outside of their jurisdiction and lacked the. am%of;?

to effectuate his arrest. Inv. Tsenhoward testified at the
PCR hearing he did not frow Retitioners residence was. loc-

ated in Kershaw County 5 however, in fis ACLSS

report. he

Stated he looked at fetitoners South Caroliva. Sex Offender
Registration which Clearly States Retitioner’s residence as
188 Shannontood Road, £ lgin, South Carolina as being .'/OCQfec/

7



in Kershaw County.

A. Further, (¥ this Court Were to Consider Tnv Tsenh-
ouard’s definition of ursut and Guoly the States argu-
Ment /“igart'//hg Police Quthority ovtsidle of jurisdictional
limits for County (aw entorcement officers, 7hern, in a /ﬁrac-
tical Sense, Mo boundaries would, exist to prevent any
Coonty faw enforcement officer from effectvating arrest
or Conducting Police fuctions in another Coun ty. Inv, Isen-
howards explametion and tnderstanding of hi's depart--
Mens  furisdictional Qutherity Wovld, in furn, Provide the
Kichland County Sher/ s Department With as Much quthor'ty
and jurisdictional privi/eges as Sovth Carolina law Enforce-
ment Division (SLED) officers, This is Completely Contra-
dictory to Section A3-1-4l5 and the function and designa -
tion of law enforcement units as County departments, and.
the State cannot present any legisleation or Code (2w that
supports Inv, Isenhoward5 position or his arrest of
fetitioner in Kershaw County. |

3. Petitioner Submits the State olso misConstrues
Section I7-13-40 Known as the pursuit Statute, Inv. Igeﬁ{?oaf&fc'zj
and the State arque this Statute lacks the iord hot er fresh
to describe the type of pursuit an officer must be éngeged
n and, theretore, this statute allows an officer attempting
to effectuate the arrest of a suspect that Qlleged!ly Comm-

(Hed a Crime. in their Countty to travel fo any jorisdiction |

{0 perdorm the arrest. This nterpretation has clearly been
‘rejected by the South Carolina Supreme Court, In State V.
Boswell, 391 SC.594, 707 S.E. &d 865 (3010, the Lexington
County Sheriff5 Department (‘LCSD"), responding to_a robbery
in Lexington County, recejved informotion that Some of the
[tems Stolen from the Lexington Covnty residence may have
been depostec! in an Qbandoried fhovse located of f “a

3.



‘)Cfonfc:je road on I-d6 right inside of Calhoun County, r | ght
outsidle of Lexington County.” LCSD notified the éva/hourz
County Sheriff’s Department (CCSD) prior to entering Calhoun
- County regarding the Qlleged Stolen property, LCSD jnvest-
I9ated. ouvtside of the house and, affer Seeing-Some of the
items they believed 7o fave belonged 7o the Lexingor2
County \uctim, procured a Search tarrant for the fovse.
LCSD Conducted Surveillance of the abancloned house, ihich
the department Stated it Cleared wWith CCSD, ond eventya /ly
arrested_defendant as he unloaded /tems at the property.
Atter they arrested defendant, LLSD Searched his vehicle
and found burglary tools.” [ CSD Calledd CCSD OFficers
and 7hree CCSD officers arrived on Scene and spoke With
- LCSD officers, LLSD then transported defendant 4o the
LCSD headguarters. The Supreme held LCSD's arrest of
defendant was vntawtol. The Coort: found LCSD ofFrcers -
arrested defendant outs/de of their jurisdiction and
Were 1ot “in pursurt’ of defendant from Lexington Chnty
nto_Calhoon Coenty. The Cour? specifically held "thus,
Section 17-13-40 of the South Carolina Code s rot relevant
o our determination of +he i/ssve.” Boswell, 3% S.C. at
600, 707 S.E.8d ot J69. In Qnother decision, Otate v. MeAteer,
340 S.C. 644,533 S.E. 2d 365 (R000), the Sovth Carolina Supreme Court
analyzed the application of Section I7-13-40(A) o municipal
officers’ jurisdiction, Qiving further insight into the apolication
of the term pursvit” The Court held @ Municipal polce offizer
that was wutside his MuruCipality’s City /imits When fe first
_Observed defendant, Whom officer’s Suspected of driving thder
the influence, had no police Quthority o detarn defendant,even
though his Unit had been tlerted 1o defendent’s possible breach
of the law, McAteer, Supra | |
Y, Tt i5 Clear from Poswell that Contrary to Inv.
- Isenhoward’s Understanding of z"/ze« law, Neither he nor +he

4




Richland County Sheriffs Department had the Quthordty o
effectuate Fetitioner’s Qrrest in Kershaw County, The South
Carolina_Supreme Courts fuling in Roswell Specifically
rejects. Inv. Isenhoward and the State’s definition of pursvit;
* thereby dismissing the arqument that they had the cuthority
Pursvant to Section_7-13-40.1o arrest Petitioner in Kershaw
County. Further, the LCSD in Boswell Went to great (engths
to try and involve the CCSD in their operation and arrest
ncluding having officers arrive on scene after the arrest
and the Supreme Court Still held LCSD officers acted with-
out Quthority outsicle of their jurisdiction. In this Case,
Inv. Isenhowarc Made ro attempt 4o alert or involve Kers-
naw County Sheriff's Department officers and further fest-
ified any Communication Would be a Mere “Courtesy” and
Mot required. Moreover, the State also +failed to present
~any Sauth.Carvlina._jurisprodence or Statvtory law in its
brief o prove that an arrest Warrant for a Suspect establshes
Pursuit of that (ndividval and grants arrest authority under
- Section I7-13-40, Petitioner Contends the arguments presepted
by the State and Inv. Isenhowerd fo;( and the Riehland
County .Sher i ff’s Department officers Were outside of their
Jurisdiction When effectuating the arrest, thereby render-
ing Petitioners arrest unlawsul. o |
| 5 The State does argue in s brief,that “On
tnformation and belief,” a “Memorandum of Understanding”
Or Multijorisdictional agreement with bordering Counties
Was in place at the time of Petitioner’s arrest in Kershaw
County. The Svpreme Court in Bosuell, supra., al=0 Address-
~ed the issue. of Multijurisdictional agreements entered
between Counties, The State argued in Boswell that def-
endant’s arrest Was lawful pecavse Lexington Count
and_Calhoun County had entered into o multijurisdictional
agreement pursvant 4o the Law Enforcement Assistance and
Scpport Act. Baswel(, sopr. The Court applied S.C.Code Ann,

(0.



Section 23-20- 50(A)(2003), uwhich requires the govering body of each
Jurisdiction to Aporove the agreements, and found the agreement
- Was Never fatifred by Lexington County becavse (¢ was “not votad
on by the County Councii”as regucrec by Section A3-0-50 (4)

b, Here, not only has the State failed to show proof
that the Richland County Council and the Kershau County Council
Voted on and agproved the alleged dgreement; but it has also
Hailed 1o produce any proof that such an agreement actually
existed. Therefore, /etitioner Contends he State’s arqument
fails and Richlanc! County Sheri 15 Department did flot pos-
sess the avthority to arvest Retitioner in Rershaw Courrty
Pursvant to any multjurisdictional agreement or “Memo-
Fandum of Understanding.” : .

7. Petitioner further assert any argument by e
State regarding the Qood faith exceptrion shovld also fa;l
becavse the research and documents Inv. Tsenhoward fevie-
wWed prior to visiting Petitioners residence Clearly showed
Fetitioners as Kershaw Count,. |
g Add('z‘forla//y, é/e&zuse Inv. Zsenhowarc!

and the Richland Coonty Sheriffs Depariment dlid not
have the Quthority 1o arrest fetitioner or search his
howie in Kershaw County, Qny nevitable discovery exception
argument that the Statements {eceived and the evidence
Collected Would have been discovered by these officers
Would ot have applred e:ther.

| . Whitle an htawto! drrest does rot equate
to Petitioners arrest or Charges being dismissed, ¢t dould
Qllow 1he Suppression of Certamn evidence, soch as State-
Ments and hard evidence gathered and seized pursvant
70 Such an Untawho! arrest or Search Warrant, See State
V. Copeland, 331 5.C. 318, 323, 468 S.E. 4d &40, 6d4(199%6)( The +ruit
of the poisonouvs tree’ doctrine Provices that evidence must
be exCluded if 1t Wouvld not have come o fight but for the

[l



(llegal actions of the police,ond the evidence has been obtxined
by exploctation of that (llegality,” (citing Wong Sun v, United
States, 37( U, 5. 47/ (1963). Petitioner Contends that, upon review
of the record and #he evidence in this Case, including Plea Courisel’s
ile, no evidence exists Showing pPlea Counsel attempd to have the
Court scheduvle a hearing date for Retitioner’s mipotion to dismi'ss
- or lack of unlawful arrest, Additionally, Petitioner asserts
there (Jas uncertainty as <o Whether this Mstion Would even pe
Neard durring pre-trial motions. Petitioner further argues that
had #his Motion been heard, or scheduled 1o be heard whetber
pre-trial or otherusise, he Would not fave plead Quilty, Forsvant
o plea Counsels ineffective assistance of Counsel in purs -
1ng tis Meritorious Motion, Petitioner was uncertan as 1o
iTs availability 4o be feard avrring Pre-irial Motions and
Was forced 1o Plead Guiltty, eti tioner also argues that the
Suppression of W's statemernts, his family’s statements, and
the Mult? tool, Al which were procured after 2ttoner’s
unlawfol arrest by Inv. Tsenhoward, (ovle fead! 2o diffe-
rent resolts at rial or in plea flegotiations, Retitioner
Sobmits the suppression of the Mults tool wWowld Particolarly
Charge the Circomstances of Retitioner’s 4rial or plea
Negotiations as there Wookd be nto theory that Fet, ioner
possessed a Weapon durring the Qlleged fobberies
e Commi'tted and reduce the charges +rom armed
tobbery to a lesser o Ffense,

jo. Finally, Petrtioner argues that, avrring

1he plea Collogwy, he never wasved his right 4o Chellenge
The jurisdictional avthority of Richland Coonty Sheri ¥
Officers in effectvating his arrest or the svbject Matter
Jurisdiction of the Court 40 accept fis plea. Futher,
Subject Watter jurisdiction May be raised at any Trme, mclud-
Ing for the #irst time on appeal. State v. Pussmore, 363 S.0.
568,01l S.E.3d 473 (ct. App. doos),

1.




CONCLUSION

For fhe foregoing reasons, Petit ioner submits plea
Counsel provided ineffective assistance in fa/lingto nMove

to dismyss Petitioners arrest as unlawful andsor fa'ling
1o Mmove to dismiiss (et tioners Statements, fetrtioners.
fami lys Statements, and the svbmisttal of the Multi too!
info evidence as being fruits of Fetitioner’s vnlawtv! arest,
Petition Contends had plea Covnsel Made these Motions
Orior to the day of tri'al, he Wovld Aot have pled gulty.
Petrtioner respectfully request this Court o gront his Orief
and remand s Case back to the Kiehland County Circuit
Court While suppressing the frvits of the untawtvl arrest,.

October |, 013 By: Ll & 7% ' ,
Bobby E. Py ke 430l
Petitioner, Pro se
Lieber Correctional Institution
R0. Pox 405
Ridgeville,SC 49474




- STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

CERTIFICATE OF SERVICE

Bobby E. Rrke #143101, Petitioner, Pro se, /’aSpecz‘Fu//
Submits his thﬂbOﬂ Pro se Brzef to the SUPREME COURT OF
SOUTH CAROLINA, by mailing from the Malroom of Lieber Cort-
ectional Institvtion 20: Daniel E. Shearouse, Clerk of Court,
by Ma:/ling Same, Postage prepard m the United State mas/
dddfeSSed o ﬂ?e following ;

RECEIVED

-Damel E. Shearouse, Clerk of Court 0CT 25 203 ,

P.O. Box 11330 : -

Columbia, SC.494/1 S.C. SUPREME COURT
Bobby E.Ryke #4301, Petrtioner
FPro se
Lieber Correctiona! Insti fuz‘on
PO, Box 205
Ridgeville, SC 89473

OWORN To BEFORE ME

this__day of October, 3013

Notary Poblic for South Carolina
My Commission Expires:
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