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STATEMENT OF ISSUE ON APPEAL
Did the trial court err in refusing to grant a directed 'verdict of acquittal where the
State failed to prove the Persephone-Moultrie Community Center constituted a’school or |

" park under S.C. Code Ann. § 44-53-445 (Supp. 2010)?



STATEMENT OF THE CASE

On October 3, 2011, the Charleston County Grand Jury indicted Appellant J effr'ey‘
. Simmons for: '(l)pdiistribution of marijuana; (2) distribution of marijuana within/proxirnity '
of a school; (3) possession with intent to distribute (PWID) cocaine base; and (4) PWID
- cocaine base within proximity of a school R. 27l - 276 |
On Apr1l l9~20 2012 Appellant proceeded to trral before the Honorable
- Stephanie McDonald and a jury. R. 1. Charles Cochran and-Luke Mallow represented
Appellant, while ‘Assis't’ant Solicitors  E. Spencer Compton and Burns - Wetmore -
’represented the State. The jury found Appellant guilty of the marijuana chlarges and the
| lesser-included offense of possessron of cocaine base. R. 258 ll 16-25; R. 277 — 278
- The trial court sentenced Appellant to (l) ten years 1mprlsonment on the distribution of
marljuana convrctron‘ (2) eight years ,1mpnsonment on the drstrrbutlon ‘of marijuana -
‘'within the proxrmrty of a school conv1ct10n and (3) eight- years 1mpr1sonment on the
‘possess1on of cocaine base conv1ct1on R. 268 L21 - 269, 1 3; R. 279 — 281. The trial |

court ordered that the sentences were to run concurrently. R. 269, IL. 3-5.



ARGUMENT
The trial court erred in refusing to grant a directed verdict of acquittal because the .-
State failed to prove the Persephone-Moultric Community Center constrtuted a school
" or park under S.C. Code Ann. § 44-53-445 (Supp 2010).
- Relevant Facts® i
Ofﬁcer Kerth Elmore formerly of the North Charleston Police Department stated

: thatvhe observed O_ff:rcer Deangelo Dean, as an undercover polrce officer, conduct a drug

transaction with Appellant at “the Persephone Moultrie Community Center[.]” R. 82,1. 4 —

4 86, l.. 10.- Assistant Solicitor Wetmore asked Officer Elmore, “Was . . . that park, I’'m not -
Jreal familiar with it. But-it’s -- obyiously, it’s public.‘ It’s open. to anybody, right?’? Officer
‘Elmore replied, “Correct ”? R 87, ll 1-4. A551stant Solicitor Wetmore then asked Ofﬁcer .
Elmore ‘ “Was there anybody out there usmg the park playground‘?” In response Officer
Elmore recalled | |

| It was seVeralchildren out:'there playing basketball. And I'm
" not [one] hundred percent sure. There may be even some -
type of little daycare there because I remember some parents
‘commg to pick their kids up. But it was definitely .being
occupred by children and some adults at the time.
R.87,1L5-12.

.Furthermore, Officer Dean claimed that Appellant referred to the Commumty Center
as a park. R. l4l,'ll. 12-15; Tr. 150, 11. 4-8. Assistant Solicitor Compton then asked Officer -
Dean, “I think you’ve already testified about this. But this [Community Center] is open to
the public, correct?” and Officer Dean responded, “Yes, Ma’am.” R. 141, 1l. 16-18. The
trial ‘court admitted an aerial photograph of the Community Center into evidence after

‘Ofﬁcer Dean 1ndrcated that the photograph farrly and accurately deplcted the Communlty

Center at the tlme of the drug transaction. R. 141,1.22 -142, 1. 20.



At the close of the State’s case, defense counsel moved for a directed verdict of
| acquittal on the distribution of marijuana within the proximity of a school charge. R. 200, 11.
*12-14. Speciﬁcally, defense\counsel argued ‘;[T]here is no evidence . . . that the Moultrie
‘ Community Center is somethlng that ﬁts wrthin the proximity statute. ” R. 200 1. 14- 17

‘The trral court 1nquired “What about Elmore’s testimony that there were parents cormng
there to pick kids up. from the daycare‘? Would you submit'that’s not enough? Defense
. counsel replied, “[Officer Elmore] said, I thinl< ... there mi‘ght have he_en a daycare there. | "

- don’t think that . . . would arise to the level of sorne evidence.” R. 201, 11. 8-9. The State

noted that Appellant‘ referred to the.' Community Center as a park and that‘ the aerial

photograph “shows basketball courts, playing ﬁelds ” R. 201, 11. 20- 22 The trial court then

denied defense counsel’s mot1on for a dlrect Verdict “I'm gorng to deny the motion

o respectfully, But it’ sagood argument R. 201, 1L 23 25

During deliberations, the j Jury sent out a- note askrng, “Does the)community center
-meéet the crlterla to be cons1dered a school or park‘7” R 283 The trial court decrded torre--
: charge the jury on the ¢ prox1m1ty statute”and to 1nform the jury “that as the Judge of the
_' law, [he].,cannotcomment on the facts, that the jury is the fact-finder and [is] limited to the
evidence that was p‘resented‘ from the witness stand and the documents that they have in |
eyidence.” R. _254, 1. 7-19. Assistant Solicitor Wetrnore essentially ‘conceded that the
Comrnunity Center does not satisfy the school requirement by stating, “Judge, one thought I
“had, do you think we’need to read through all the stuff about the schools?” R. 255, \H' 2-4.
: In contrast, defense counsel requested “that the entire charge be read” and the trial court
| agreed. R. 255, 1. 13-17. Without objection, the trial court re-charged the jury on the

proximity statute and told the jury, “I’m not allowed to answer the question for you, but you -



reach your factual finding based on what you heard héfe from the witne-Ssés.” R.256,1.1— .
257,1.3; R. 284 - 294. |
- Discussion |
~ The accused is entitléd to a directed verdict When the State fails to preéent ,
'evidenqe to support"'evef)-f elémeht of the charged offense. See In re "Winshlp, 397 U.S. _ |
358, 364, 90 S.Ct. '1068;‘ ‘1973  (19'7~0) (“Lest there remain any doubt about the
constitutional stature of the ~reasonab4le-doul')“c‘ ,standavrd, we lexplicjtly hoi'd'thét the Due
‘Process Clause protec’gs the accuéed against (‘:onvicti.on.except upon proof beyond a
reasonable: doubt of every faét neé_ess‘érfy.‘l to“(;,(.)nst.itute the crime With which he Vis"
. charged.”); 'see -also Stqte v. Brown,”366 S.C. 581, 586,‘,_602 S.E;2d_392, 395 ‘(2004)]
~ When c'onsidéring & motion fof directéa verdicﬁ of acquittal, “the trial ,coi}tf[ is concerned
‘with thé existence or ﬁ’on-éxistence o’f. évidéﬁce; not its ..\yeig‘ht.’i iBii‘VOWI’{,"’3_6’0 STC: a-t 5_86,
602 S.E2dat395. - - | .
o In thi's case;. the Staye alleged. in 'Appellaﬁt’s distribuﬁdn of marijuana -within
* proximity of e; échéol indictment that the> ‘zf;ersephone Moultrie Cli'ommuni/ty Center”
satisfied the(school or‘ park requirement ﬁnéier S.C. Code Ann. § 44-53-445 (Supp. 2010).
R.273— 274, The statute criminalizing the distribution of a controlled substance within the
proximity of a school or park providés, in pertinent part:
It is a separate criminal offense for a person to distribu;[e
- or unlawfully possess with intent to distribute, a controlled
substance while in, on, or within a one-half mile radius -of
the grounds of a public or private elementary, middle, or
secondary school; a public playground or park; a public
vocational or trade school or technical educational center;

or a public or private college or university.

§ 44-53-445(A).



At trial, the State failed to prove that the Persephone-Moultrie Community Center
constituted a school or park under § 44-53-445 for two reasons. First, the State failed to
prov1de substantlal circumstantial ev1dence that the Commumty .Center is a primary school ,
(i.e., first grade through twelfth grade) a Vocatlonal school/techmcal educational center, or a
college/unrversrty. See § 44-53-445(A); see also State v Brown, 343 S.C. 342 349 540
"S.E.2d 846 850 (2001) (“Looking at the clear and unambiguous terms of sectron 44- 53-
445 day care centers are not covered by the statute . We hold that section 44-53-445‘
: does not apply to day care centers. ),, overrul'ed on other\ grounds b%/‘ State v. Gentry, 363
S.C. 93, 6lOSE2d494 (2005) | | |

Second the ofﬁcers unsupported belief that the Commumty Center constrtutes a

”pubhc park is nothmg more than mere speculation and does not’ satisfy the pubhc park
requirement R. 87 ll 1-4; R 141 1L 16- 18: :In Brown 343 S.C. at 349 540 SE2d at
i ~ 850, overruled on other grounds by Gentry, 363 S C. 93, 610 S. E Zd 494, our Supreme
, Court held, “We are s1m11ar1y unpersuaded by the State s argument that day care centers "

KX)

. qnclude a playground or park. L1kew1se,,the community center ‘is- not a pubiic park ‘ _4
simply because it has “basketball courts” and “playing fields.”. R. 201, 1. 20-22. If the

South Carolina 'General, Assembly had" intended community centers togbe covered under $

44-53. 445, it would have amended the statute to include such facilities. See Wzllzams v. -

State, 306 S.C. 89 91 410 S.E.2d 563, 564 (1991) (notmg penal statutes are construed

- - strictly agarnst the State and in favor of the defendant) (citations omrtted)

~ The jury note-illustrates that the _1"ury had “focused cr1t1cal attention” on whether the
Community Center qualified as a school or park under § 44-‘53-445(A),‘ and the trial court’s

erroneous decision to deny defense counsel’s motion for a direct verdict on the proximity



charges left the jury to. rely solely on the unsupported statements that the Community

| Center was a public park. R. 283; See State v. Blasszngame 271 S.C. 44, 46,244 S.E.2d

528, 529 (1978) (“[T]he jury requested add1t1onal instructions on the deﬁmtlons of

murder and manslaughter . . . It is reasonable to assume that the j jury had, at thls point,
focused critical attention on the meaning of these two offenses ... The additiottal words
- -which the trial judgew’oiﬂd'relaly to the jurSz would be given special ‘eons'i'defatten 'by'the
©jury sinee they. were in response to its own inquiry.”). This gave undue credence to the
4ofﬁcer‘s’ testimony. Accordingty, the trial cotlrt erred in refusing to gtant a difected verdict

» of acquittal'because'the State failed to prove the ‘Persephone-Metlltrie Cornmunity’"Center ‘

<const1tuted a school or park under S. C Code Ann. §44 -53-445 (Supp 2010) R 201, 1. 23- - l

25; See Inre Wznsth, 397 U S at 364, 90 S.Ct. at 1073



CONCLUSION

o Based_.on the foregoing reaséns,‘Appellant Jeffrey Simmons respectfully requests
. that this Court issue"'an Order of Acquittal on his distribution of marijuana within proximity
of a school conviction.

~ Respectfully submitted,

" ATTORNEY FOR APPELLANT

This 21st day of March, 2013.
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for J effrey Leroy Simmons states:

1. ‘He is Appellate Defender for- the South Carohna Ofﬁce of Appellate,

' Defense, and was appornted to represent appellant
" 2. : He has rev1ewed the record of appellant s trial | before Judge Stephanie P. .
McDonald, whlch was held on Apnl 20 2012 and in his op1n1on “the appeal is wrthout legal"

'merrt sufﬁcrent to warrant anew tr1al

3. 'He has, pursuant to Anders V. Cal1forma 386 U.S. 738, 87 S.Ct. 1396
' (1967), briefed an arguable legal issue whrch arose durrng the course of the tnal.

- WHEREFORE, he asks the Court to relieve him as counsel for 'Je‘ffrey Leroy

Simmons.

Respectfully submitted; "o

Appellate Befender
ATTORNEY FOR APPELLANT

This 21st day of March, 2013.
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DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Pursuant to ‘the new Anders procedure set “forth by ‘the Court, Appellant proposes the '

followmg be included in the Record on Appeal:

(l) . True-billed indictments;
(2) - Sentencing sheets;
) Entire transcript of proceeding;
(4)  State’s Exhibit #-1 (Photograph);
%) Court’s Exhibit # 1 (Note from Jury);
(6)  Court’s Exhibit # 2 (Jury Charge).

I certify that this designation contains no matter that is irrelevant to this appeal.

March 21st, 2013
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