
mbe ~upreme <!Court of~outb <!Carolina 

The State, ResPO'ndent, 

v. 

Serria DawsO'n, Appellant. 

Appellate Case NO'. 2011-193926 

ORDER 

Pursuant to Rufe 204(b) of the South Carolina Appellate Court'Rules, this 

appeal is hereby certified for review by the South Carolina Suprem'e Court. 

Upon receipt of this order, the Court of Appeals is hereby. directed to forward 

the case file, all records and briefs andany exhibits on file to this Court. 

. . . . 

IT IS SO ORDERED. 
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CO'l~.l1nbia, SO'uth CarO'lina 
. ,. 

July' 25, 2012' 
~.. "I 
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cc: 
Salley W. Elliott 
Scarlett Anne Wilson 
Mark Reynolds Farthing 
Robert M. Pachak 
The Honorable Jenny Kitchings .. 
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mbe ~out6 QCaroIina QCourt of ~ppeals 

The State, 

Serria Dawson, 

Respondent, 

v. 

Appellant. 

The Honorable Roger M. Young 
Charleston County 

Trial Court Case No. 2010-GS-10-03567 

ORDER 

The request for an extension to serve and file Respondent's Initial Brief and Designation of 

Matter is granted until May 2,2012. Pursuant to the Supreme Court's order dated March 

18,2009, any further extension request must be based on a showing of good cause. 

JOHN CANNON FEW, CHIEF JUDGE 

BY Q. K.ftdv ~CLERK' h[2 

Columbia, South Carolina 

cc: Chief Appellate Defender Robert M. Dudek 
Assistant Attorney General Mark R. Farthing ,:" ',I, 

(; 



White, Della 

From: 
Sent: 
To: 
Subject: 

eOA Extensions 
Tuesday, April 03, 2012 7:23 AM 
White, Della 
FW: State v, Serria Dawson 

J ' 

~\j3 
\<} 

},\a-

~~~~~~~~~~~')' I~ 
From: Ellen DuBois [mailto:EDuBois@scag.gov] 
Sent: Monday, April 02, 2012 2:43 PM 
To: COA Extensions 
Cc: Mark Farthing; FBerry@sccid.sc.gov; rpachak@sccid.sc.gov 
Subject: State v. Serria Dawson 

Clerk's Office 
South Carolina Court of Appeals 

RE: State v. Serria Dawson 

The Initial Brief of Respondent and Designation of Matter in the above appeal are due to be served April 2, 
2012. However, due to a heavy workload, I am requesting a 30 day extension. 

This is the first extension request in this case, and it is not intended for the purpose of delay. - By copy of this email, I 
am asking that counsel for Appellant, Robe~ M. Pachak, Esquire, consent to this extension request. 

Sincerely, 
Mark R. Farthing 
Assistant Attorney General 

MRF/erd 
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White, Della 

From: eOA Extensions 
Sent: 
To: 

Wednesday, April 04, 2012 1 :34 PM 
White, Della 

Subject: FW: State v. Serria Dawson 

From: Felicia K. Berry [mailto:FBerry@sccid.sc.gov] 
Sent: Wednesday, April 04, 2012 10:41 AM 
To: Ellen DuBois; eOA Extensions 
Cc: Mark Farthing; Robert M. Pachak 
Subject: RE: State v. Serria Dawson 

We consent 

D'hanks; 

South Carolina Commission on Indigent Defense 

Division of Appellate Defense 

Post Office Box 11589 

Columbia, SC 29211-1589 

(803) 734-1330 

fax: (803) 734-1397 

From: Ellen DuBois [mailto:EDuBois@scag.gov] 
Sent: Monday, April 02, 20122:43 PM 
To: coaextensions@sccourts.org 
Cc: Mark Farthing; Felicia K. Berry; Robert M. Pachak 
Subject: State v. Serria Dawson 
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.,~I·Clerk's Office . 

South Carolina Court of Appeals 

RE: State V. Serria Dawson 

The Initial Brief of Respondent and Designation of Matter in the above appeal are due to be served April 2, 
2012. However, due to a heavy workload, I am requesting a 30 day extension .. 

This is the first extension request in this case, and it is not intended for the purpose of delay. By copy of this email, I 
am asking that counsel for Appellant, Robert M. Pachak, Esquire, consent to this extension request. 

Sincerely, 
Mark R. Farthing 
Assistant Attorney General 

MRF/erd 

J 

'\ 
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STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal from Charleston County 
Roger M. Young, Circuit Court Judge 

THE STATE, 

RESPONDENT, 

v. 

SERRIA DAWSON, 

APPELLANT 

DESIGNATION OF MATTER TO BE 
INCLUDED IN RECORD ON APPEAL 

Appellant proposes the following be included in the Record on Appeal: 

(1) True-billed indictment( s); 
(2) June 2, 2011 transcript 
(3) Memorandum in support of defendant's motion to be 

sentenced pursuant to the Omnibus Crime Reduction and 
Sentencing Reform Act of 20 1 0 

(4) Arrest Warrant attached affidavit. 

I certify that this designation contains no matter which is irrelevant to this appeal. 
February 17th, 2012 

Robert M. Pachak ~ 

Appellate Defender 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1343 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Charleston County 

Roger M. Young, Circuit Court Judge 

THE STATE, 

RESPONDENT, 

V. 

SERRIA DAWSON, 

APPELLANT 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that a true copy of the Initial Brief of Appellant 

and Designation of Matter in the above referenced case has been served upon Salley W. Elliott, 

Esquire, at Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC 29201; 

17th day of February, 2012. 

SUBSCRIBED AND SWORN TO before me 

otary Public for South Caroli 
My Commission Expires: ---,J:..===-=..;:...>..==,-

Robert M. Pachak 
Appellate Defender 

ATTORNEY FOR APPELLANT 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Charleston County 

Roger M. Young, Circuit Court Judge 

THE STATE, 

v. 

SERRIA DAWSON, 

INITIAL BRIEF OF APPELLANT 

ROBERT M. PACHAK 
Appellate Defender 

DORIGINAL 

RESPONDENT, 

APPELLANT 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1343 

ATTORNEY FOR APPELLANT 
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STATEMENT OF ISSUES ON APPEAL 

Whether the plea court erred in denying defense counsel's motion to sentence 

appellant under the newly enacted Omnibus Crime Reduction and Sentencing Reform Act 

of201O? 

3 



STATEMENT OF THE CASE 

On June 2, 2011, appellant appeared before the Honorable Roger M. Young in 

Charleston County and pled guilty to breach of trust between $1,000 and $5,000. She was 

sentenced under the Youthful Offender Act to a suspended sentence with five (5) years 

probation plus restitution. 

This appeal follows. 

4 



ARGUMENT 

The plea court erred in denying defense counsel's motion to sentence appellant 

under the newly enacted Omnibus Crime Reduction and Sentencing Reform Act of2010. 

Appellant was accused of taking from her employer, W ai-Mart, $1,171. 5 5 between 

the dates of October 9,2009 to October 29,2009. On June 2, 2010, the Breach of Trust law 

penalties changed in South Carolina under the "Omnibus Crime Reduction and Sentencing 

Reform Act of 2010" ("the Act,,).l Under the Act sentences were mitigated and appellanfs 

dollar amount since it was under $2,000 would only subject her up to a 30 day sentence. 

S.c. Code Ann. §16-13-230 (B) (1) (2010). Under the Act in effect at the time the crimes 

were committed she would face up to 5 years of incarceration. S.c. Code Ann §16-13-230 

(B) (2) (2009). The question becomes is whether defendants with pending charges should 

receive the benefit of the mitigated penalty under the Act passed in 2010. 

In State v. Baucom, 340 S.c. 339, 531 S.E.2d 922 (2000) the Court noted the 

following: 

The cardinal rule of statutory construction is to ascertain and 
effectuate the legislative intent whenever possible. Strother 
v. Lexington County Recreation Comm'n, 332 S.C. 54,504 
S.E.2d 117 (1998). "All rules of statutory construction are 
subservient to the one that the legislative intent must prevail 
if it can be reasonably discovered in the language used, and 
that language must be construed in the light of the intended 
purpose of· the statute." Kiriakides v. United Artists 
Communications, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 
366 (1994). 

340 S. C. at 923, 531 S.E.2d at 342; 

1 The bulk of this argument comes from appellant's Memorandum that was submitted to 
the lower court prior to sentencing. 

5 



In that same case, the Court further noted that "penal statutes are to be strictly 

construed against the State and in favor of the defendant. 340 S.c. at 344, 531 S.E.2d at 

924, citing, State v. Blackmon, 304 S.c. 270,273,403 S.E. 2d 660, 662 (1991). 

Legislative intent in this case is not difficult to determine. The Act notes its purpose 

in Section 1 as follows: 

This bill may be cited as the "Omnibus Crime Reduction and 
Sentencing Reform Act of 2010." It is the intent of the 
General Assembly to preserve public safety, reduce crime, 
and use correctional resources most effectively. Currently, 
the South Carolina correctional system incarcerates people 
whose time in, prison does not result in improved behavior 
and who often return to South Carolina communities and 
commit new crimes, or are returned to prison for violations of 
supervision requirements. It is, therefore, the purpose of this 
act to reduce recidivism, provide fair and effective sentencing 
options, employ evidence-based practices for smarter use of 
correctional funding, and improve public safety. 

It is clear that the legislative intent is to reduce the amount of time some prisoners are 

incarcerated when less serious crimes are involved. 

The Act in this case does have a savings clause in Section 65 which reads as follows: 

The repeal or amendment by the proviSIons of this act or any 
law, whether temporary or permanent or civil or criminal, 
does not affect pending actions, rights, duties, or liabilities 
founded thereon, or alter, discharge, release, or extinguish 
any penalty, forfeiture, or liability incurred under the 
repealed or amended law, unless the repealed or amended 
provision shall so expressly provide. After the effective date 
of this act, all laws repealed or amended by this act must be 
taken and treated as remaining in full force and effect for the 
purpose of sustaining any pending or vested right, civil 
action, special proceeding, criminal prosecution, or appeal 
existing as of the effective dated of this act, and for the 
enforcement of rights, duties, penalties, forfeitures, and 
liabilities as they stood under the repealed or amended laws. 

6 



It is not clear from the savings clause if it applies to an amendment that only 

substitutes one penalty for another as that is not a substantive change. Also, as stated 

previously the legislature's clear intent behind the Act is to save money in the criminal 

justice system with respect to sentencing alternatives and reductions. A change in 

sentencing does not impair the State's power to prosecute. In fact, when a new statue 

changes punishment a savings clause is not necessary. State v. Gilliam, 208 S.C. 126,37 

S.E. 2d 299 (1946). Case law is in accord with the view that appellant should be sentenced 

under the Act's less onerous sentencing scheme. In State v. Varner, 310 S.C. 264, 423 S.E . 

. 2d 133 (1992) the Court held that "a criminal defendant receives the benefit of punishment 

mitigated by legislative amendment ... when the amendment becomes effective before 

sentence is pronounced." (emphasis supplied). The Act in this case became effective a full 

year before appellant was sentenced. The Act also became effective before appellant was 

even indicted. 

7 



CONCLUSION 

In light of the legislature's clear intent, the maxim that criminal laws are to be 

construed in favor of defendant, and prior case law, appellant should have the benefit of 

sentencing under the Act. 

Respectfully submitted, 

Robert M. Pachak "-
Appellate Defender 

ATTORNEY FOR APPELLANT 

This 17th day of February, 2012. 
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ALAN WILSON 

AnORNEY GENERAL 

Robert M. Pachak, Esquire 

February 25,2012 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
Post Office Box 11589 
Columbia, South Carolina 29201-1589 

Re: The State v. Serria Dawson 

Dear Mr. Pachak: 

This letter is to confirm that our office received Appellant's Initial Brief and Designation of 
Matter in the above-referenced case and to advise you that I will be representing the State in this 
appeal. Please forward all future corre~pondence regarding this matter directly to me. 

I look forward to working with you on this case. 

~:r:lY:a mg 
Assistant Attorney General 

MRF/erd 

cc: c..Tne::Jto:n~o:r:.ab:I:e~Tany.a.A._GeeJ 

Victim Services RJECF'V>·~O 
FEB 2 9 2012 

Be Court OJ !~v.fjeafS 

REMBERT C. DENNIS BUILDING • POST OFFICE Box ll549 • COLUtl'IRIA, SC 292ll-l549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



.sOllTH Ci\ROI.IN,\ COMMI.I\SION ON INOICi[NT DEf[N~f. 

Division of Appellate Defense 
1330 Lady Street, Suite 401· 
Columbia, South Carolina 29201-3332 

Post Office Box 11589 
Columbia, South Carolina 29211-1589 
Telephone: (803) 734-1343 
Facsimile: (803) 734-1397 

The Honorable Tanya A. Gee 
Clerk, S.c. Court of Appeals 
PO Box 11629 
Columbia, SC 29211 

Dear Ms. Gee: 

Robert M. Dudek, Chief Appellate Defender 
Wanda H. Carter, Deputy Chief Appellate Defender 

lECE1VED 
DEC 2 S 20" 

December 28, 2011 50 Court 0\ APPea\S 

The following case falls under the 60 day rule for appeals, and the date we received the 
transcript is listed to the side. 

The State v. Serria Dawson 12/22/2011 

I would appreciate you beginning our time limits from the above date, and if you need 
additional information, or have any questions please contact me. 

Thank you for your assistance in this matter. 

Sincerely, 

~:n:~~ 
Legal Services Coordinator 



--~~--

<" 

sou rtt CAROLINA COMMIIj'iION ON INDIGlNT OH[N'tF 

Division of Appellate Defense 
1330 Lady Street, Suite 401 
Columbia, South Carolina 29201-3332 
Post Office Box 11589 
Columbia, South Carolina 29211-1589 
Telephone: (803) 734·1330 
Facsimile: (803) 734·1397 

Ms. Anne Bouley Meyer 
Circuit Court Reporter 
POBox 12093 
Charleston, SC 29422 

Dear Ms. Meyer: 

Robert M. Dudek, Chief Appellate Defender 
Wanda H. Carter, Deputy Chief Appellate Defender 

October 19, 201t/iltCl!; 
OCr 1 . lJil!:jJ 

BeG 920
11 

OlJrtot A 
. 'lJpea/S 

Please provide us with the following transcript: 

The State v. Serria Dawson Case #: 1 0-GS-1 0-03567. 

County: Charleston Date of Trial: June 2, 2011 

Presiding Judge: Roger M. Young 

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and 
include the original criminal case number (Indictment number) where the space is provided. 

Please number the lines on the paper from 1-25, and include any and all recorded motions, 
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense 
counsel's opening and closing arguments. 

If you are aware of any co-defendants or if the Attorney General's Office has already 
requested a transcript, please let us know. 

cc: S.C. Court of ADoeals 
Attorney General's Office 

Sincerely, 

~~ 
Legal Services Coordinator 
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{[be ~outb <!Carolina (!Court of ~ppeaI5" 
TANYA A. GEE 

CLERK 

V. CLAIRE ALLEN 
DEPUTYCLE~ 

October 12,2011 

Chief Appellate Defender Robert M. Dudek 
South Carolina Commission 

on Indigent Defense 
POBox 11589 
Columbia, SC 29211 

Re: The State v. Dawson, Serria 
2011193926 

Dear Counsel: 

POST OFFICE BOX 11629 
COLUMBIA. SOUTH CAROLINA 2921 I 

1015 SUMTER STREET 
COLUMBIA. SOUTH CAROLINA 29201 

. TELEPHONE: (803) 734-1890 
.. FAX (803) 734-1839 

WWw,sccourts.org 

Please be advised this is an appeal from a guilty plea and will be allowed to go forward. 
The transcript must be ordered on or before November 11, 2011. 

You must provide this Court, opposing counsel, and the Office of Court Administration 
with all correspondence regarding the transcript. It is also Appellant's responsibility to make 
satisfactory arrangements (including agreement regarding payment for the transcript) with the 
Court Reporter for furnishing the.transcript. You are reminded of the notification requirements 
of Rule 207( e), SCACR, also, please advise the Court in writing upon receipt of the transcript. 

Very truly yours, 

V.~~~e.". 
DEPUTY CLERK 

VCA/dw 

cc: Mary Alison Ford, Esquire 
Assistant Deputy Attorney General Salley W. Elliott 
Natasha D. Chisolm, Esquire 

r , 

./ 



NINTH CIRCUIT PUBLIC DEl. ~JDER 
BERKELEY & CHARLESTON COUNTY 

O.T. WALLACE COUNTY OFFICE BUILDING 

August 24: 2011 

Serria Dawson 
1137 Coakley Road 
MT. Pleasant, SC 29466 

101 MEETING STREET, 5th FLOOR 
CHARLESTON, SC 29401-2214 

(843) 958-1850 
(843) 958-1860 (fax) 

publicdefender@charlestoncounty.org 

RE: State vs. Serria Dawson 
Indictment No.: 201OGSI003567 

Dear Ms. Dawson: 

Please find enclosed a copy of the Rule 203(d)(1)(B)(iv) Explanation that was filed in connection 
with the Notice of Appeal in your case. As instructed by the South Carolina Court of Appeals, 
please provide a written statement within twenty (20) days of the date of this letter with regard to 
any arguable basis of the issues preserved for the aforementioned appeal. 

Please mail your written statement to the South Carolina Court of Appeals at the following 
address: 

PO Box 11629, 
Columbia, South Carolina 29211 

Should you have any questions; please do not hesitate to call me. 

Sincerely, 

Mary A Ford 
Assistant Public Defender 

~anya A. Gee, Clerk 
South Carolina Court of Appeals 

D. Ashley Pennington, Esquire 
Ninth Cira/it Public Defender 

Lorelle D. Proctor, Esquire 
Deputy Public Defellder 



STATE OF SOUTH CAROLINA ) 
) 

IN THE COURT OF APPEALS ) 
) 
) 

State of South Carolina, ) 
) 

-vs- ) 
) 

Serria Dawson, ) 
) 

Defendant. ) 
) 

L 

Indictment No.: 20IOGS 1 003567 

NOTICE OF APPEAL 

RULE 203(d)(1)(B)(iv) EXPLANATION 

Appellant pled guilty to Breach of Trust, Value More Than $1000 But Less Than $5000, 

on June 2, 2011. However, she is appealing the sentence received as a result of this guilty plea. 

The Appellant wants to appeal the decision of the judge, The Honorable Roger Young, 

denying her motion to sentence her under ,the Omnibus Crime Reduction and Sentencing Reform 

. ' 
Act ("Act"). Although Appellant was charged before the Act went into effect, her plea occurred 

after the Act's passing. While the Act includes a savings clause, Appellant argued that said 

savings clause did not cover amendments to laws merely affecting sentencing .. Had the Act's' 

sentencing ranges been applied to Appellant, she could not have received a sentence of more 

than 30 days in jail. However, instead she received a sentence of a Youthful Offender Act, 

suspended upon probation for five years . 

. Appellant submitted a memo detailing the reasons why the Act should apply to her case; 

However, the judge denied Appellant's motion during her guilty plea: 



Charleston, South Carolina 

June 13,2011 

Respectfully submitted, 

Mary A. Ford 
101 Meeting Street 
Fifth Floor 
Charleston, SC 29401 

.' (843)958-1850 

ATTORNEY FOR SERRIA DA WSON 
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moe ~outo <!Carolina ([ourt of >tippeaIs -. 
TANYA A. GEE 

CLERK 

V. CLAIRE ALLEN 
DEPUTY CLERK 

Mary Alison Ford, Esquire 

August 16,2011 . 

Charleston County Public Defender's Ofc. 
101 Meeting St., 5th Floor 

, Charleston, SC 29401 

Re: The State v. Dawson, Serria 
2011193926 

Dear Ms. Ford: 

This is our second request. 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 29211 

lois SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE: (803) 734-1890 
FAX (803) 734-1839 

WWW.SCcourts.org 

Please forward your Rule 203(d)(1)(B)(iv) letter to your client, along with a state~ent that he has 
twenty (20) days from the' date of your transmittal letter to inform this Court in writing of any 
arguable basis that there are issues preserved for appeal. Please provide him with the Court's 
address: 

. South Caroliha Court of Appeals 
P.O. Box 11629 
Columbia, SC 29211 

Please send your letter to your client within ten (10) days, with a <;opy to this office. Thank you 
very much. 

verytrWyyou)~ 

TAG/dw 

cc: Chief Appellate Defender Robert M. Dudek 
Assistant Deputy Attorney General Salley W. Elliott 
Natasha D. Chisohn, Esquire 



'([be ~outb <!Carolina <!Court of §ppeals 
TANYA A. GEE 

CLERK 

V. CLAIRE ALLEN 
DEPUTY CLERK 

Mary Alison Ford, Esquire _ 

lune21,2011 

Charleston County Public Defender's Ofc, 
101 Meeting St., 5th Floor 
Charleston, SC 29401 

Re: The State v, Dawson, Serria 
2011193926 

. Dear Ms, Ford: 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 29211 

1015 SUMTER STREET " 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803) 734-1890 
FAX. (803) 734-1839 

. www.sccourts.org 

We have received your Notice of Appeal in the case noted above. This case will be 
docketed in the Court of Appeals arid all communications concerning this case, including 
motions and petitions, initial and final briefs, and the Record on Appeal, should be directed to 
and filed in this Court. For all filings, please note the requirements of Rule 267(a) of the South 
Carolina Appellate Court Rules, and be further advised that Court of Appeals policy requires the 
firm name of any counsel shown must be included in his or her address. 

Please be advised that pursuant to Rule 602, SCACR and the order of the 
Chief Justice dated December 12,1997, .if you expect the Office of Indigent Defense to 
pursue this appeal, you must provide that office with all information required to proceed· 
with this appeal, failing which, this office will consider you counsel of record. 

Since this is an appeal from a guilty plea the timelines for ordering the transcript 
are held in abeyance .. 

We suggest that large parcels such as copies of final briefs and the Record On Appeal be 
sent directly to the Court via the street address: 1015 Sumter Street, Columbia, S.C. 29201. 
Thank you for :10ur attention to this. Failure to file in the proper court may result in the 
dismissal of your appeal. 

PLEASE BE ADVISED that, pursuant to Rule 207 of the South Carolina Appellate 
Court Rules, the transcript must be ordered within thirty (30) days ofthe proof of service of the 
Notice of Appeal and you must provide this Court, opposing counsel, and the Office of Court 



,Administration with a., respondence regarding the transcript "S also Appellant's 
responsibility to make satisfactory arrangements (including agreement regarding payment for the 
transcript) with the Court Reporter for furnishing the transcript You are reminded of the 
notification 'requirements of Rule 207(a)(5). SCACR, also, please advise the Court in writing 
upon receipt of the transcript. 

-,NOTE: If you believe this case has been improperly filed in the Court of Appeals, 
r' 

by reason of the limitations set forth in S.C. Code Ann. Section 14-8-200(b )(1998), as 
amended June 1, 1999, notify the Clerk's office of the Court of Appeals immediately. The 
cited Code Sectioh prohibits the Court of Appeals from hearing appeals in seven classes of cases: 

1) any final judgment from the circuit court which includes a sentence of death; 

2) any final judgment from the circuit court setting public utility rates pursuant to Title 
I . 

58; 

3) any final judgment involving a challenge on state or federal grounds to the, 
constitutionality of a state law or county or municipal ordinance where the principal issue is the 
constitutionality of the law or ordinance; 

4) any final judgment from the circuit court involving the authorization, issuance, or 
proposed issuance of general obligation debt, revenue, institutional, industrial, or hospital bonds 
ofthe state, its agencies, political subdivisions, public service districts, counties, and 
municipalities or any other indebtedness now or hereafter authorized by Article X of the 
Constitution of this state; 

5) any final judgment from the circuit court pertaining to elections and election 
procedure; 

6) any order limiting an investigation by a State Grand Jury under S.C. Code Ann. 
Section 14-7-1630; 

7) any order of the family court relating to an abortion by a minor under S.C. Code Ann. 
Section 44-41-33. 

VCA/dw 

Very truly yours, 

y,~~ 
V. Claire Allen 
DEPUTY CLERK 

r 

cc: Chief Appellate Defender Robert M. Dudek 
Assistant Deputy Attorney General Salley W. Elliott 
Natasha D. Chisolm, Esquire 
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~be ~outb QCaroIinaQCourt of ~ppeaIs 
TANYA A. GEE 

CLERK 

V. CLAIRE ALLEN 
DEPUTY CLERK 

Mary Alison Ford, Esquire 

June 21,-2011 

Charleston, County Public Defender's Ofc. 
101 Meeting St., 5th Floor 
Charleston, SC 29401 

Re: The State v. Dawson, Serria 
'2011193926 

Dear Ms. Ford: 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 29211 

\0 15 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803) 734-1890 
FAX: (803) 734-1839 

WWW.SCcollrts.org 

This office has received your Notice of Appeal in the above matter. It has been assigned the 
Case Tracking Number that appears above. Please use this number on all future correspondence 
relating to this matter. 

I do wish to call the attention of the parties to the attached order relating to the inclusion of 
personal data identifiers and other sensitive information in documents filed with the Supreme 
Court of South Carolina and the South Carolina Court of Appeals. Please' note that,.the 
responsibility for insuring that information is redacted or sealed. as required by this order rests 
with counsel and the parties. This office will not review filings for redaction or to determine if 
materials should be sealed. 

Very truly- yours, 

J/.~~. 
DEPUTY CLERK 

VCA/dw 

cc: Chief Appellate Defender Robert~. Dudek 
Assistant Deputy Attorney General Salley W. Elliott 
Natasha D. Chisolm, Esquire - . 



STATE OF SOUTH CAROLINA Indictment No.: 201 OGSI 003567 

IN THE COURT OF APPEALS 

RECRIVED 
State of South Carolina, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF APPEAL JUN 1 4·2011 

-vs- SC Court of Appeals 
Serria Dawson, 

Defendant. 

RULE 203(d)(1)(B)(iv) EXPLANATION 

Appellant pled guilty to Breach of Trust, Value More Than $1000 But Less Than $5000, 

on June 2, 2011. However, she is appealing the sentence received as a result of this guilty plea. 

The Appellant wants to appeal the decision ofthe judge, The Honorable Roger Young, 

denying her motion to sentence her under the Omnibus Crime Reduction and Sentencing Reform 

Act ("Act"). Although Appellant was charged before the Act went into effect, her plea occurred 

after the Act's passing. While the Act includes a savings clause, Appellant argued that said 

savings clause did not cover amendments to laws merely affecting sentencing. Had the Act's 

sentencing ranges been applied to Appellant, she could not have received a sentence of more 

than 30 days in jail. However, instead she received a sentence of a Youthful Offender Act, 

suspended upon probation for five years. 

Appellant submitted a memo detailing the reasons why the Act should apply to her case. 

However, the judge denied Appellant's motion during her guilty plea. 
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Charleston, South Carolina 

June 13,2011 . 
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Respectfully submitted, 

. Mary A. Ford 
101 Meeting Street 
Fifth Floor 
Charleston, SC 29401 
(843) 958-1850 

ATTORNEY FOR SERRIA DAWSON 



THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

APPEAL FROM CHARLESTON COUNTY 
Court of General Sessions 

The Honorable Roger Young, Presiding Judge 

.. INDICTMENT NO.: 20 lOGS 1 003567 
WARRANT NO.: 1111652 

STATE OF SOUTH CAROLINA, RESPONDENT 

vs. 

SERRIADA WSON,AP.PELLANT 

NOTICE OF APPEAL 

Defendant appeals the sentence of the Honorable Roger Young, Presiding Judge, Ninth 

Judicial Circuit, dated June 2, 2011 .. As a result of the defendant's plea, she was sentenced to a 

Youthful Offender Act, suspended upon probation. Defendant had moved to be sentenced according 

to the law in effect at the time of her sentencing, but this motion was denied. 

After consultation, the·defendant has requested an appeal of her sentencing. 

Other counsel of record are: 
Natasha Chisolm, Assistant SolicitOr 

Mary . Ford 
Attorney for Serria awson 
Charleston County Public Defender's Office 
101 Meeting Street, Suite 500 
Charleston, SC 29401 

Office of the Solicitor, Ninth Judicial Circuit 
O.T. Wallace County Office Building 
101 Meeting Street 
Charleston, SC 29401 
(843) 958-1900 



THE STATE ot SOUTH CAROLINA RE.('~' ~l ~;') 
IN THE COURT OF APPEALS JUN 1 4 2011 

/ 

Be COurt Of A.; ijJt:i:t'~ 
APPEAL FROM CHARLESTON COUNTY . 

Court ofGelieral Sessions 

The Honorable Roger Young, Presiding Judge 

INDICTMENT NO.: 2010GS1003567 

WARRANT NO.: I111652 

STATE OF SOUTH CAROLINA, RESPONDENT 

vs. 

SERRIA DAWSON, APPELLANT 

PROOF OF SERVICE 

I certify that I have se0'ed the Notice of Appeal on the Charleston County Clerk of 
Court, by hand delivering a copy of it to the Charleston County Clerk of Court located at 
100 Broad Street, Charleston, South Carolina 29401, on June 13,2011 . 

.. 

Dated: C4r?? /(, ,2011. 
I 

. iJ /l~ 
~nn 

Paralegal to Attorney Mary A. Ford 
Charleston County Public Defender 
O. T. Wallace County Office Building 
101 Meeting Street 
Charleston, SC 29401 
(843) 958-1850 

; . 
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THE STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

. APPEAL FROM CHARLESTON COUNTY 
Court of General Sessions 

The Honorable Roger Young, Presiding Judge 

INDICTMENT NO.: 20100S1003567 

WARRANT NO.: 1111652 

ST ATE OF SOUTH CAROLINA, RESPONDENT 

vs. 

SERRIA DAWSON, APPELLANT 

PROOF OF SERVICE 

RErJ? I \/ ~~rl 
JUN 1 4 2011 

SC COurt Of AnUttatf 

I certify that I have served the Notice of Appeal on Natasha Chisolm, Assistant 
Solicitor for Charleston County, by hand delivering a copy of it t6 the Charleston County 
Solicitor's Office at 101 Meeting Street, Charleston, South Carolina 29401, on June 13, 
2011. ' 

Dated: ~ \ (j ,2011. 

Paralegal to Attorney Mary A. Ford 
Charleston County Public Defender 
O. T. Wallace County Office Building 
101 Meeting Street 
Charleston, SC 29401-
(843) 958-1850 





CHARLESTON COUNTY PUBLIC DEFENDER 
O. T. WALLACE COUNTY OFFICE BUILDING 

101 MEETING STREET 
CHARLESTON, SOUTH CAROLINA 29401 

(843) 958-1850 

June 13,2011 

The Honorabie Keilneth A. Richstad 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South Carolina 29211 

Re: State of South Carolina vs. Serria Dawson 
CaseNo.: 20100S1003567 
WaJTant No.: 1111652 
Charge: Breach of Trust> $1000 

Dear Mr. Richstad: 

FAX (84~) 958-1860 

RECRIVED 
\ JUN 1 4 2011 

SC Court of Appeals 

Enclosed is the Notice of Intent to Appeal in the above-referenced case, together with 
appropriate Proof of Service upon the Circuit Solicitor and Proof of Filing with the local 
Clerk of Court. 'The Defendant-Appellant was represented by our office as an indigent, 
pursuant to the Defense of Indigents Act. By copy of this letter, I am forwarding a duplicate 
set of these documents to the South Carolina Commission of Appellate Defense. 

As proof of filing for my records, I would appreciate it if one of your Clerks would clock. the 
enclosed copy of this letter and return it to me in the envelope I have provided. Thank you. 

Sincerely, 

!~w 
Attorney for Serria Dawson 
Charleston County Public Defender's Office 
101 Meeting Street, Suite 500 
Charleston, SC 29401 

Enclosure(s): As stated above 

cc: South Carolina Commission of Appellate Defense 
OJ. ° 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

. Appeal from Charleston County 
Honorable Roger M. Young, Sr., Circuit Court Judge 

THE STATE, 

Respondent, 

vs. 

SERRIA DAWSON, 

Appellant. 

. . n'ESIGNATION OF MATTER 
TO BE INCLUDED IN THE RECORD ON APPEAL 

In addition to the matter designated by Appellant, Respondent proposes the 

following to be included in the Record on Appeal: 

(1) Sentencing Sheet; and 

(2) Arrest Warrant. 

To facilitate the. preparation. of the Final Brief, Respondent requests that counsel 

for Appellant retain the page numbers of the trial transcript in the Record on Appeal, in 

addition to the new page numbers. 

The undersigned hereby certifies this Designation contains no matter which is 

irrelevant to this appeal. 

ALAN WILSON 
..•. . Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 
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c:<, 
t.., ... -'. 

April 4, 2012 

SALLEY W. ELLIOTT 
Senior Assistant Deputy Attorney General 

MARKR. FARTHING 
.. Assistant Attorney General 

SCARLETT A. WILSON 
Solicitor, Ninth Judicial Circuit 

By:~(2e-MarkR.Fa~ 
Office of the Attorney General 
Post Office Box 11549 
Columbia, SC 29211 
(803) 734-3727 

ATTORNEYS FOR RESPONDENT 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Charleston County 
Honorable Roger M. Young, Sr., Circuit Court Judge 

THE STATE, 

Respondent, 

vs. 

SERRIA DAWSON, 

Appellant. 

PROOF OF SERVICE 

I, Ellen R. DuBois, certify that I have served the within Initial Brief of 
Respondent and Designation of Matter on Appellant by depositing two copies of the 
same in the United S~ates mail;J?ostage prepaid, addressed to: 

Robert M. Pachak, Esquire 
s.c. Commission on Indigent Defense 
Division of Appellate Defense 
Post Office Box 11589 
Columbia, SC 29211 

I further certify that all parties required by Rule to be served have been served. 
This 4th day of April, 2012. 

lECElvtD .. 
~PR 0 4: 20\2 .... 

_.art at A.nMa\S .. . 9,C r,UUU "til-" ... . 

ELLEN R. DuBOIS 
Legal Assistant 

Office of the Attorney General 
Post Office Box 11549 
Columbia, SC 29211 

. (803) 734-3727 



ALAN WILSON 

ATTORNEY GEi'!ERAL 

Robert M. Pachak, Esquire 
S.C. Commission on Indigent Defense 
Division of Appellate Defense 
Post Office Box 11589 
Columbia, SC 29211 

RE: State v. Serria Dawson 

Dear Mr. Pachak: 

April 4. 2012 

I am enclosing two (2) copies of the Initial Brief of Respondent and Designation of 
Matter in the above-referenced case. 

MRF/erd 
Enclosures 

Sincerely, 

~~~ 
Mark R. Farthing . 
Assistant Attorney General 

cc: Honorable Jenny A. Kitchings (original and one enclosed) 
Victim Services 

RECElV~D 
APR 0 4 2012 

SC Court Of Appeals 
REMBERT C DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-253-6283 



STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Charleston County 
Honorable Roger M. Young, Sr., Circuit Court Judge 

THE STATE, 

Respondent, 

vs. 

SERRIA DAWSON, 

Appellant. 

INITIAL BRIEF OF RESPONDENT 

RECEIVED. 
APR 0 4 ~012 

SO Court of Appeals 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOTT 
Senior Assistant Deputy Attorney General 

MARKR. FARTHING 
Assistant Attorney General 

Post Office Box 11549 
Columbia, SC 29211 
(803) 734-3727 

SCARLETT A. WILSON 
Solicitor, Ninth Judicial Circuit 

O.T. Wallace Building 
101 Meeting Street, Suite 400 
Charleston, SC 29401 
(843) 958-1900 

ATTORNEYS FOR RESPONDENT 
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STATEMENT OF ISSUE ON APPEAL 

The plea judge properly declined to sentence Appellant under the Omnibus Crime / 
Reduction and Sentencing Reform Act of2010 because Appellant's underlying criminal 
offense was committed before the effective date of the act and the act contained a savings 
clause, which precluded retroactive application of the enacted changes and required the· 
plea judge to sentence Appellant under the statute in effect at the time of her crime. 



.', 

STATEMENT OF THE CASE 

In January of2010, Appellant Serria Dawson was arrested following an 

investigation into false refunds made at her place of employment. On June 8, 2010, the 

Charleston County grand jury indicted Appellant for one counts of breach of trust in an 

amount between $1,000 and $5,000. On June 2,2011, Appellant entered a guilty plea to 

the indicted offense in the Charleston County court of general sessions before the 

Honorable Roger M. Young, Sr., circuit court judge. The plea judge accepted 

Appellant's guilty plea and sentenced her to a sentence under the Youthful Offender Act, 

which was suspended upon completion of five years of probation, while ordering her to 

pay restitution to her victim. Additionally, the plea judge ordered Appellant's probation 

to be terminated upon payment of restitution. Appellant then filed a timely notice of 

appeal. 
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STATEMENT OF FACTS 

On June 2,2011, Appellant Serria Dawson appeared in the Charleston County 

court of general sessions to plead guilty to a charge of breach of trust in an amount 

between $1,000 and $5,000 .. (Tr. p. 2). During the plea colloquy, Appellant indicated 

she understood she was facing a maximum potential sentence of a five-year term of 

imprisonment for the offense. (Tr. p. 2). Appellant further confirmed she understood her 

rights, wished to waive those rights, and wanted to plead guilty to the indicted offense 

because she was actually guilty. (Tr. p. 2). Following Appellant's admission of guilt, the 

plea judge accepted the guilty plea. (Tr. pp. 3-4). 

After the plea was accepted, the solicitor recounted the facts related to the 

indicted charge. (Tr. p. 4).' On October 26,2009, Appellant was observed making false 

refunds to an accorriplice at her place of employment, and the transaction was recorded 

on surveillance footage. (Tr~ p. 4). Thereafter, on November 5,2009, Appellant gave a 

written confession to her employer and also confessed to a police officer after waiving 

her rights. (Tr. p. 4). In her confession, Appellant admitted to using false receipts to 

facilitate false refunds of merchandise approximately two to three times a week over the 

course oftwo to three months. '(Tr. p. 4). Appellant admitted approximately $5,000 was 

illegally misappropnated dtiring the scheme, and she identified an accomplice who 

, ~ .. 

participated in the crime. (Tr. p'. 4). The solicitor stated Appellant's employer was 

requesting $1,698 in restitution and $300 in restitution had already been paid. (Tr. p 4). 

Following the recitation of the facts of the crime by the solicitor, defense counsel 

asked that Appellant be sentenced under the Youthful Offender Act and asserted: 

Just for the record, you know, because she has no record I just feel like we 
needed to ask that she be sentenced under the new law based on what my 
memo said. I don't believe - there is a savings clause, but I don't think it 
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clearly saves every single part of the whole act. There are many different 
parts of the act with different start dates and everything. And I don't 
believe the langUage is ch:iar as stated. 

(Tr. p. 5). Prior to the plea hearing,' defense counsel filed a motion argUing Appellant 

should be sentenced under the Omnibus Crime Reduction and Sentencing Reform Act of 

2010. (Memorandum in Support of Motion, filed June 2,2011). In the motion, defense 
. . 

counsel conceded Appellant committed the charged offense prior to the effective date of 

the new act while furthercoric~ding the act expressly contained a savings clause. 

(Memorandum in Support of Motion, filed June 2,2011). However, defense counsel 

asserted the savings clause didnot apply to sentencing amendments enacted by the new 

legislation because those changes were allegedly not substantive in nature and did not 

impair prosecution and because the langUage of the savings clause was allegedly 
~., . 

ambigUous as to its intended efficacy. (Memorandum in Support of Motion, filed June 2, 

. 2011). Defense counsel furiherargued Appellant should be sentenced under the new act 

because the intent of the ~ct: wa~to save money. (Memorandum in Support of Motion, 

filed June 2,2011). Fot thos((reas~ns, defense counsel argUed Appellant should be 

sentenced under the new act and should only be facing a maximum sentence of a thirty-

day term of incarceratj~n. (Memorandum in Support of Motion, filed June 2, 2011). 
". '. 

As the conclusio~or'thepl~a: hearing, the plea judge sentenced Appellant to a 

sentence under the Youthful Offender Act, which was suspended upon the completion of 

five years of probation. (Tr.p· .S). Furthermore, the plea judge ordered the probation to 

be terminated upon Appellant's payment of restitution to the victim. (Tr. p. 5). The plea 

judge also specifically <le~iedAppellant's motion to be sentenced under the new act. (Tr. 

p.5). 
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ARGUMENT 

The plea judge 'properly declined to sentence AppellaQ.t under the Omnibus 
, . 

Crime Reduction aridSenteiiCing Reform Act of 2010 because Appellant's 
underlying criminal offense 'was committed before the effective date of the act and 
the act contained a savings clause,which precluded retroactive application of the 
enacted changes and required the plea judge to sentence Appellant under the statute 
in effect at the time of her crime. 

Appellant contends the plea judge erred in refusing to sentence her under the 

statute in effect at the time 'shepled guilty. Appellant maintains she was entitled to be 

sentenced to the reduced penalty authorized by the Omnibus Crime Reduction and 

Sentencing Reform Act of 20 10 ("the Act"), which took effect after Appellant 

committed her crime, despite the fact the Act specifically contained a savings clause 

precluding retroactive application of the amendments. Contrary to Appellant's 

contentions, the plea judge properly declined to sentence Appellant under the newly­

amended statute in effect. at ih~tiirie she pled gUilty.' 'Based on the plain language of the 

savings clause contained ill the ,~ct, the General Assembly expressed a clear intent that 

any amendments enacted by the legislation be applied prospectively unless otherwise 

expressly stated. Accordingiy,beca~se the Act's provision amending the statute violated 

by Appellant did not contain express language requiring retroactive application of the 

amendments, the amendments to the statute did not apply retroactively to Appellant's 

case. Appellant's conviction i;tnd sentence should be affirmed. 

The crime'ofbr~ach of trust with fraudulent ihtent is a statutory offense. See s.c. 

Code Ann. § 16-13-230(A) (2003) ("A person committing a breach oftrust with a 

fraudulent intention o~ a person \\Tho hires or counsels another person to commit a breach 

of trust with a fraudule~t intention is guilty oflarceny."). A breach of trust is committed 

when a person unlawfuily misappropriates the lawfully-obtained property of another with 
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the fraudulent intent to deprive that person of their property. State v. Scott, 330 S.C. 125, 

130, 497 S.E.2d 735, 738 (CLApp. 1998). The penalty a defendant is faced with upon 

conviction for a bteach'of trust is dependent upon the amount of property stolen during 

the crime. S.C. Code Ami. § 16-13-230(B) (2003). At the time Appellant committed the 

underlying offense, a bieach.6ftrust involving property valued at "more than one 

thousand dollars but less thanfive thousand dollars",was classified as a felony and was 

punishable by a term of imprisonment of not more than five years or a fine. S.C. Code 

Ann. § 16-13-230(B)(2) (2003). However, prior to Appellant's guilty plea, the legislature 

amended Section 16-13-230 and altered the property values required to trigger the 

various levels of the offense along with the potential sentences that could be imposed 

~' upon conviction forthose differ~ht levels. See Act No. 273, § 16.N, 2010 S.c. Acts & 

Joint Resolutions (arne~ding S'~C~ Code Ann. § 16-13-230(B». Accordingly, at the time 
. . . 

Appellant entered her ghilty plea, Ii breach of trust involving property valued at "two 

thousand dollars or less" was cia~sified as a misdemeanor and was punishable by a fine 
, . 

not exceeding $1,000 and it:' tein)"ofimprisonrnent not exceeding thirty days. S.C. Code 

Ann. § 16,.13-230(B)(1)·(Sup~. 2010). 

Following a conviCtioi1;:the"common law requires a sentencing judge to punish 

the convicted individual under :the statute in effect anhe time of sentencing, unless the 

punishment is greater than the pu~ishment provided for when the offense was committed 

or, most critically, unless 'a controliing statute directs otherwise. State v. Varner, 310 

S.C. 264, 265, 423 S.E.2d 1:33, 133 (1992); see alsoPierce v. State, 338 S.c. 139, 148, 

526 S.E.2d 222,226 (2000) ("[A] prosecution for an offense occurring prior to the 

effective date of [an act amending an earlier statute] should proceed under the former 

statute."). For this reason; a cnminal defendant receives the benefit of punishment 
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mitigated by legislative amendment only when the amendment becomes effective before 

sentence is pronounced and a controlling statute does not prohibit retroactive application 

of the amendment. 'SeeVartier;31 0 S.C. at 265,423 S.E.2d at 133 ("In the absence of a 
) 

controlling statute, theccimmori law requires that a convicted criminal receive the 

punishment in effect at the time he is_sentenced, unless it is greater than the punishment 

provided for when the offerisewas committed." (emphasis added)) 

In State v. Varner, Varher was convicted ofkidmipping and sentenced to life, 

imprisonment. Id. at 2~5, 423' S.E.2d at 133. Following Varner's conviction and while 

his appeal was pending, the kidnapping statute was amended to reduce the maximum 

possible penalty for kidnapping. Id.; see Act No. 273, § 1, 1991 S.c. Acts & Joint 

Resolutions (amending "the kidnapping statue by reducing the maximum' potential 
, . 

sentencing range). On appeaC Varrier contend~d he was entitled to resentencing under 

the new version of the ~tatute:' Varner, 310 S.c. at 265,423 S.E.2d at 133. The Supreme 

Court disagreed and affirmed Varner's sentence. Id. The Court found that, in the 

absence of a controiling'stafute, a convicted defendant should receive the punishment in 

, :' ,: .. "I" . " 
effect at the time ofsentencirig.' Id. However, because the pre-amendment kidnapping 

, . 

statute was in effect at the time of Varner's sentencing, the Court found Varner w~s 
. , 

properly punished under 'the former statute and was not entitled to any relief on appeal. 

Id. at 266, 423 S.E.2dat i'34:.'· 

. ,:, " 

1 Notably, the controlling st~tut~,inVa.mer's case did not include a savings clause or any other language to 
preclude retroactive application ofthereduced sentencing limits to defendants who committed the offense 
before the effective date of the legislat~on. See Act No. 117, § 1, 1991 S.c. Acts & Joint Resolutions 
(containing no savings Clause ~o preclude retroactive application of the reduced penalties for kidnapping). 
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Thereafter, in State v. Gay, 343 S.C. 543, 541 S.E.2d 541 (2001), Gay committed 

a murder at a time when the punishment for the crime was life imprisonment or death.2
, 

: .; 

On the day after Gay committed the murder, the murder statute was amended to allow for 
'. 

a defendant convicted of murder to be sentenced to a minimum thirty-year term of 

imprisonment in addition to death or life imprisonment. Id. at 552, 541 S.E.2d at 546. 

Gay was convicted after the ,effective date of the amending legislation, and the trial judge 

sentenced him to a life senterice, which the trial judge determined was mandatory. Id. at 

~ 552-553, 541 S.E.2d at .546: Qay appealed, arguing the trial judge should have 

considered the new statute in effect at the time of sentencing in light of the Supreme 

Court's decision in State v. Varner. Id. On appeal, the Supreme Court instructed: "[T]he 

V amer Court indicated that the Legislature could state its intent for new, lesser penalties 

to take effect based on the date of the crime rather than the date of sentencing." Id. at 

553,541 S.E.2d at :S46.Bas~d~m the legislature's inclusion oflanguage stating the 

statute amending the pemiltiesfor murder was to be applied prospectively after its 

effective date, the Court concluded the general rule articulated in Varner was inapplicable , 

to Gay's case. Id. AccordinglY, the Court affirmed Gay's life sentence. Id. 
. .', . 

In the legislative act amending Section 16~13-230 along with numerous other 
, .' , . ~ ~. . 

criminal offenses, the G~b'e;al'Asseinbly expressly included a savings clause to restrict' 
, , 

the effect that theamel1dment~would have on any pending cases. Critically, the 

legislature specifically included the following statutory language in the Act: 

Savings clause, 

SECTION' 65 .. The' repeal or amendment by the provisions ofthis act or 
any law, whether temporary or permanent or civil or criminal, does not 

2 The decision in State v. Gayw~s subsequently abrogated on other grounds by the United States Supreme 
Court's decision in Holmes v. South Carolina, 547 U.S. 319 (2001). 
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affect pending actions, rights, duties, or liabilities founded thereon, or 
alter, discharge, release, or extinguish any penalty, forfeiture, or liability 
incurred under the repealed or amended law, unless the repealed or 
amended provision shall so expressly provide. After the effective date of 
this act, all laws repealed or amended by this act must be taken and treated 
as remaining in full force and effect for the purpose of sustaining any 
pending or vested right, civil action, criminal prosecution, or appeal 
existing as ofthe effective date of this act, and for the enforcement of 
rights, duties, penalties, forfeitures, and liabilities as they stood under the 
repealed or amended laws. 

Act No. 273, §65, 2010 S.C. Acts & Joint Resolutions; see also Act No. 273, § 66,2010 

S.c. Acts & Joint Resolutions ("Cases and appeals arising or pending under the law as it 

existed prior to the effective date of this act are saved."). 

"Generally, a savings clause is intended to be 'a restriction in a repealing act, 

which is intended to save rights, pending prosecutions, penalties, etc., from the 

annihilation which would resultfrom an unrestricted appeal.'" State v. Bryant, 382 S.C. 

505,509,675 S.E.2d 816; 817 (Ct. App. 2009) (emphasis added and citations omitted). 

Thus, by including the savings clause in the Act, the General Assembly clearly 

manifested its intent to preserve the statutes and penalties in effect prior to the statutory 

amendments and for the amendments to apply prospectively and not retroactively. See, 

~ Warden v. Marrero, 417 U.S. 653, 661 (1974) (referring to general federal savings 

clause codified under lU.S.C." § 109, which contains highly similar language to the" 

savings clause included in the Act,and instructing: "[T]he savings clause has been held 

to bar application of ameiiorative criminal sentencing laws repealing harsher ones in 

force at the time of the commission of an offense. "). 

In the case sub judice, Appellant pled guilty to breach of trust after the legislature 

amended Section 16-13~230~ However, based on the plain language of the savings clause 

contai~ed in the Act, the am~ndments to Section 16-13-230 did not apply to Appellant's 
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crime because the crime was committed before the amendments to the statute took effect. 

Looking to the plain language of the savings clause, the legislature clearly and 

unambiguously stated: "The repeal or amendment by the provisions ofthis act ... does 

not ... alter, discharge, release, or extinguish any penalty, forfeiture, or liability incurred 

under the repealed or amen~ed law, unless the repealed or amended provision shall s6 ... , . 

expressly provide." AC,tNo; 273, § 65, 2010 S.c. Acts & Joint Resolutions. Thus, in the 
. . . . . 

, absence of langUage in an amended provision expressly providing for retroactive 
' .. ".. '. . . 

application, the legislature manifested its clear intention that the amendments be applied 

only to cases arising after the amendments took effect. 
, , 

Turning to. the statute amended in Appellant's case, the amended provision did 

not include any hmguage; e~ptess or otherwise, providing that the amendment to the 

statute should apply retroacti~ely~ See Act No. 273, § 16.N, 2010 S.C. Acts & Joint 

Resolutions (amending S.C Cbde Ann. § 16-13:'230(B) and containing no language 

expressly providing that the'c;hanges should be applied retroactively). If the General 

Assembly had intendedf~r the:~tatute to be applied retroactively, it would have included 

such language in the amended'provision in light of the language it used in the savings 

clause.3 See, e.g., United Statesv. Fisher, 635 F.3d 336,.339-340 (7th Cir. 2011) ("[I]f 

Congress wanted retroaCtive application ofthe [Fair Sentencing Act], it would have said 

so. Given the absence Of ariy direct statement or necessary implication to the contrary, 

we reaffirm our finding thatthe FSA does not apply retroactively, and further find that 

3 Tellingly, the section ofth~ Act amending Section 24-21-645 did include an express provision requiring 
retroactive application of the amended provisions in certain circumstances, See Act No, 273, § 58,2010 
S.C. Acts & Joint Resolutions (amending S.C. Code Ann. § 24-21-645 and including the following 
language: "This subsection applies 'retroactively to a prisoner who has had a parole hearing pursuant to 
Section 16-25-90 prior to the effective date ofthis act." (emphasis added»; see also Hodges v. Rainey, 
341 S.c. 79, 86, 533 S.E.2d 578,582 (2000) ("The canon of construction 'expressio unius est exclusio 
alterius' or 'inclusio unius est exclu~io alterius' holds that 'to express or include one thing implies the 
exclusion of another, ,or of the alternative.' :'). 

10 
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the relevant date for a detennlnatiori of retroactivity is the date of the underlying criminal 
, , , , 

conduct, not the date ofse~tencil1g."); United States V. Sidney, 648 F.3d 904,908 (8th 

Cir. 2011) ("In the end, the fact remains that Congress could easily have included a single 

~sentence in the, FSAt6 'giveitfefroactive effect, but for whatever reason, it did not do so. 

It is beyond the provinceofthisCourt to do so now."). However, no such language wa~ 

included by the legislature. See State v. White, 338 S.C. 56, 58, 525 S.E.2d 261,263 (Ct. 

App. 1999) ("We, of course, must take the statute as we find it, giving effect to the 

legislative intent as 'expr~ssed ill. its language. We cannot under our power of 
. , 

construCtion supply an omissi,?ri in the statute."). Accordingly, the amendments to the 

statute did not apply retroactively to Appellant's case. 
, " ' 

Additionally, in the Act's savings clause, the legislature further stated: "After the 
, , 

effective date of this act; all laws repealed or amended by this act must be taken and 

treated as remaining irilull force and effect for ... the enforcement of rights, duties, 

penalties, forfeitur~s, 'and liabilIties as they stood under the repealed or amended laws." 
. , 

Act No. 273, § 65, 2010'SJ:;Acts & Joint Resolutions (emphasis added). Thus, the 

General Assembly clearly and~.riambiguously expressed its intention that the penalties 

existing under the statute priodo any amendments be enforced in cases arising before the 

effective date of the Act. Accordingly, the statute in effect at the time of Appellant's 

crime remained in full f6rce' and effect throughout Appellant's criminal prosecution, 

including for the purposes of sentencing. 
" ,:" 

Just as in Gay, the plea judge properly sentenced Appellant under the statute in 

effect at the time Appellant committed her offense because the legislature expressed a 

clear intention for any amendments to the statute to apply prospectively as opposed to 
~ " 

retroactively through the ~nambiguous language used in the Act. See State v. Landis, 

11 
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.. 

362 S.C. 97, 102,606 S.E.2d503, 505 (Ct. App. 2004) ("The legislature's intent should 

be ascertained primarily 'from the plain language ofthe statute. ... This Court must 

apply clear and unambiguous terms,of a statute according to their literal meaning." 

(citations omitted)). Appellant contends she should have been sentenced under the 

amended statute b,ecause penal statutes must be strictly construed against the State. 

Appellant further maint~ins the savings clause was ambiguous while asserting the clear 

legislative intent of the Act was to reduce the length of sentences for certain crimes. 

Howev.er, Appellant's' cont~ntions ,ignore the clear and unambiguous language of the 

savings clause, which prohibited retroactive application of any amendments without an 

express provision directing otherwise. See State v. Mills, 360 S.c. 621, 624, 602 S.E.2d 

750, 752 (2004) ("Although a'penal statute must be strictly construed against the State, 

when the terms of the statUt~are clear and unambiguous, [the court] is constrained to give 

them their literal nieariing.")~ ,'I~ased on the plain language of the savings clause, the plea 

judge was required tos~Iitehce Appellant under the statute in effect at the time of her 

crime. See State v.:Morg~,352 S.c. 359, 366-367,574 S.E.2d 203,206-207 (Ct. App. 

2002) ("If a statute's larigtiage is plain and unambigti~us, and conveys a clear and 

definite meaning, there'j'sno: need to employ rules of statutory interpretation and the court 

has no right to'look for 'or ith~6~e another meaning."). Therefore, the plea judge d,id not 

err in denying Appell~t's ~dtl0n to be sentenced under the amended statute that took 

effect after Appellant c~mmitted her crime.4 Appellant's conviction and sentence should 

be affirmed. 

4 Notably, in Appellant'~ case;Ap'p~'limt was not explicitly sentenced under the breach of trust statute in 
effect at the time of her crime or in effect at the time of her guilty plea and, instead, was sentenced under 
the provisions of the Youthful Offender Act. See S.C. Code Ann. § 24-19-50 (providing a trial judge with 
the discretionary to sentence c'ertain'ddendants as youthful offenders instead of sentencing them under 
another applicable penalty provision). Therefore, even if the trial judge erred in determining he could not 
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CONCLUSION \ 

For all the foregoing reasons, it is respectfully submitted that the judgment and 

conviction of the lower couft;be aJfinned. 
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