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PETITION FOR REHEARING
Pursuant to Rule 221, SCACR(a), the Applicant moves this Court to grant a rehearing.
Applicant respectfully submits that this Court's Opinion overlooked or misperceived facts and

law relevant to the Applicant's case as follows:

I COUNSEL’S FAILURE TO EFFECTIVELY ADVOCATE FOR HIS CLIENT
CONSTITUTED DEFICIENT PERFORMANCE.

"The right . . . to testify or not to testify is fundamental." Rivera, 402 S.C. at 241, 741
S.E.2d at 702. "Representation of a criminal defendant entails certain basic duties. Counsel's
function is to assist the defendant . . . ." Strickland, 466 U.S. at 688. "From counsel's function as
assistant to the defendant derive[s] the overarching duty to advocate the defendant's cause and the
more particular duties to consult with the defendant on important decisions and to keep the
defendant informed of important developments in the course of the prosecution." /d. "Counsel
also has a duty to bring to bear such skill and knowledge as will render the trial a reliable
adversarial testing process." Id. "[T]he performance inquiry must be whether counsel's assistance
was reasonable considering all the circumstances." Id. "The purpose [of the effective assistance
guarantee] is simply to ensure that criminal defendants receive a fair trial." /d. at 689. "When
evaluating the reasonableness of counsel's conduct, 'the court should keep in mind that counsel's
function, as elaborated in prevailing professional norms, is to make the adversarial testing
process work in the particular case." Ard v. Catoe, 372 S.C. 318, 331, 642 S.E.2d 590, 597
(2007) (quoting Strickland, 466 U.S. at 690).

In the Applicant’s case counsel failed to make a timely motion to reopen the defense case

to allow his client to testify. Counsel's actions must be judged in light of the fundamental nature





of the Applicant's right to testify. While the court has wide discretion in ruling on a motion to
reopen, a finding of error does not necessarily turn on whether the court could deny the motion.
Error rests in counsel’s failure to bring to bear such skill and knowledge and advocate for his
client so as to render the trial a reliable adversarial testing process. In Stone v. State, 419 S.C.
370 (S.C. 2017), the attorney was found deficient for failing to act to protect his client’s rights
even though, given the wide discretion of the trial court, the court may not have granted the relief
sought. "Without an objection, however, there can be no debate[,] and the trial court has no
opportunity to exercise its discretion.” Id. at 386, 798 S.E.2d at 570. In_Stone the supreme court
explained, “If [trial counsel] had objected in those instances, the trial court may have sustained
the objection. But in any event, counsel would have at least tested the trial court's discretion." /d.
(Emphasis added). The supreme court noted, "The fact the trial court has such wide discretion
does not justify the decision not to object. Rather, the debate that precedes the exercise of that

discretion is part of the adversarial process Ard and Strickland require trial counsel to test.” In

the Applicant’s case counsel clearly failed to advocate effectively as required under both Ard and
Strickland.

To take appropriate action counsel has to understand and apply law and procedure to the
particulars of the case to effectively advocate for his client. In the present case counsel’s failure
to effectively advocate to protect the Applicant’s right to testify was clearly based on his lack of
knowledge or understanding of the law applicable once the Applicant informed counsel that he
wanted to exercise his right to testify. The record shows clearly that when the Applicant informed
Counsel that he wanted to testify counsel was of the opinion that there was nothing he could do

at that point. Counsel’s opinion was clearly very wrong on points of law and procedure that any





reasonable criminal attorney would have been aware of and acted on. As a result, counsel’s
failure to advocate for the Applicant was not based on a reasoned decision weighing options and
choosing a course based on a valid trial strategy.

Counsel clearly lacked understanding that procedurally he was entitled to move to reopen
the defense case to allow the Applicant to testify. Given the fundamental right to testify any
reasonable attorney would have understood that the available remedy and acted immediately,
making the motion to reopen regardless of any prediction of what the outcome would be. If
counsel’s failure to advocate for his client was based on a belief that the court would deny the
motion, that only further shows that counsel was unaware of the law relevant to situation. At the
time Applicant informed counsel of his desire to exercise his right to testify the potential for
success of a motion to reopen was substantial and well supported by case law. “A motion to
reopen the evidentiary record and to allow additional evidence is addressed to the sound
discretion of the trial judge. His ruling will not be reversed absent an abuse of discretion. A trial
is a search for the truth; concomitantly, liberality is the linchpin of the rule.” State v. Wren, 470
S.E.2d 111, 322 S.C. 103 (S.C. App. 1996), 113. “The trial court has the discretion ‘to grant or
refuse an application for the reopening of a case and the introduction of additional evidence by a
litigant who has rested, even after the commencement of arguments to the jury and later. See the

South Carolina cases in point in 32 S.E.Dig., Trial, k65-72.” Daniel v. Tower Trucking Co., 205

S.C. 333,32 S.E.2d 5 (S.C. 1944), 351.
While there is wide discretion in deciding to grant a motion, there is less so in denying

one. In United States v. Walker the court reversed the defendant’s conviction finding that the trial

court abused its discretion in denying a motion to reopen to allow the defendant to testify. The





court in Walker applied a framework for considering factors relevant to a court’s consideration of
the motion: “In passing on the motion a court should consider a number of pertinent factors: the
timeliness of the motion; the character of the additional testimony; and the effect of granting the

motion.” U.S. v. Walker, 772 F.2d 1172 (5th Cir. 1985), 1177, see also United States v. Larson,

596 F.2d 759, 778 (8th Cir.1979). On facts similar to those in the Applicant’s case the court in
Walker concluded that the trial court erred in denying the defendant’s motion to reopen the
defense case to allow the defendant to testify.

The Timeliness of the Motion.

In Walker the defendant made no definite indication that he wished to testify and no
request was made of the district court to reopen the evidence. Walker informed the court that he
did not feel that he could to testify. After changing his mind overnight, informing the judge the
next day. At the commencement of the very next day of the trial, however, the defense made its
motion to reopen the case in order for Walker to take the stand. While the court in Walker said
that delay in making the motion to reopen weighed against Walker’s position on appeal, it
considered the delay to be minor under all the circumstances. The Walker court said: “the timing
of the defense motion to reopen amounted to little more delay than would have been caused by

Walker taking the stand on [the preceding day]. U.S. v. Walker, 772 F.2d 1172 (5th Cir. 1985),

1178U.S. v. Walker, 772 F.2d 1172 (5th Cir. 1985). As in Walker, any delay that would be
caused by allowing the Applicant to testify would have been minimal.
Character of the Testimony:

The court in Walker said:

The nature of the evidence the defense wished to present, therefore, was the





testimony of the defendant, who had not previously taken the stand, in his own
criminal trial and addressed to his own alleged activities that were the subject of
the prosecution. As a factor in determining whether the district court abused its
discretion, the character of the testimony offered by the defense weighs very
heavily in favor of Walker.”

Without regard to whether there is a constitutional right to testify and the extent to
which it might apply we find that Walker's testimony in his own defense is of such
inherent significance that the district court, as a matter of fairness, should have
permitted him to testify. Walker had not testified at all, and his testimony would
be of particular interest to the fact finder because he would be testifying as the
alleged active participant in the activities which were the focus of the trial. Where
the very point of a trial is to determine whether an individual was involved in
criminal activity, the testimony of the individual himself must be considered of
prime importance.

U.S. v. Walker, 772 F.2d 1172 (5th Cir. 1985). (Footnote omitted).

Effect of Granting the Motion

In Walker the court said: “A third factor which the district court must consider is ‘the
effect of the granting of the motion’ to reopen the evidence. Thetford, 676 F.2d at 182; see also
Larson, 596 F.2d at 778. Here, there is no indication that the effect of granting the motion to

reopen would have prejudiced the government's case.” U.S. v. Walker, 772 F.2d 1172 (5th Cir.

1985), 1183. The court noted that the jury had not been charged and closing arguments had not
begun. As in Walker, the jury had not been charged or closing arguments begun. Granting the
motion would not have posed prejudice to the government’s case.
Reasonableness of Excuse for Request to Reopen

In Walker the defendant had initially given some indication that he might want to testify.
In the present case while the Applicant initially indicated that he would not testify, but this was in
response to the court’s question after the Applicant was advised by the court that he was not

bound by his response. The court’s question can only be interpreted as what are you thinking





right now combined with you can think about it and change your mind, which is exactly what the
Applicant did. This puts his answer more in line with Walker’s equivocal response.
The court in Walker said:

Moreover, we by no means rest our decision that the district court abused its
discretion on the character of appellant's excuse, which at least in most instances
would not alone suffice to carry the day. Weighing his excuse together with the
seriousness of the crimes with which appellant was charged, the nature and
potential scope of his testimony, the fact that he had not testified at all, the
absence of any prejudice to the government or hardship to the court if reopening
were allowed, and the timing of the motion, we find that the district court, on
balance, clearly should have allowed the defense to put Walker on the stand on
Monday, May 21, and exceeded its discretion in refusing to do so.

U.S. v. Walker, 772 F.2d 1172 (5th Cir. 1985), 1184.

In Applicant’s case, had counsel understood the applicable law and procedure he
would have immediately made a motion to reopen and argued the applicable law as any
reasonable attorney would have. Given the similarities in facts if the court in the
Applicant’s case had applied in Walker it would have granted the motion. Counsel’s
belief that there was nothing he could do led to his failure to advocate for the Applicant.
Counsel’s representation was therefore constitutionally deficient under any standard.

I1. IN ITS APPLICATION OF WEAVER THIS COURT’S OPINION FAILS
TO PROPERLY APPLY THE ANALYSIS IN McCOY.

A proper application of the application of the analysis and decisions in McCoy v.

Louisiana and Weaver v. Massachusetts require the reversal of the PCR court’s decision

denying Applicant relief.
The complete denial of the Applicant’s right to testify places the Applicant’s case

within Weaver’s third category, and therefore, not subject to





ineffective-assistance-of-counsel jurisprudence, Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), or United States v. Cronic, 466 U.S. 648, 104

S.Ct. 2039, 80 L.Ed.2d 657 (1984).

In Weaver the Court addressed the issue of whether, in a collateral action, an
applicant is entitled to a new trial without further inquiry or, entitled to relief only upon a
showing of prejudice, where counsel unreasonably failed to object to a violation of a
defendant’s rights that result in structural error. Based on a finding that a violation of a
defendant’s right to public-trial was not the type of error that always resulted in an unfair
trial the court in Weaver held that the violation was subject to a Strickland analyis. The
Court in Weaver expressly limited its holding to the denial of a defendant’s right to
public-trial during jury selection. As a result, the holding in Weaver does not control the
issue of whether the complete denial of a defendant’s right to testify is a violation that
always results in fundamental unfairness.

While Weaver’s holding is strictly limited, Weaver’s analysis of structural errors
can be applied more broadly. Weaver identified three categories of reasons for which
errors have historically been deemed as structural and identified three categories that a

structural error could fall into. The Court in Weaver noted that errors could fall into more

than one of the three categories.

First, an error has been deemed structural in some instances if the right at issue is
not designed to protect the defendant from erroneous conviction but instead
protects some other interest. This is true of the defendant's right to conduct his
own defense, which, when exercised, "usually increases the likelihood of a trial
outcome unfavorable to the defendant." McKaskle v. Wiggins, 465 U.S. 168, 177,
n. 8, 104 S.Ct. 944, 79 L.Ed.2d 122 (1984). That right is based on the fundamental
legal principle that a defendant must be allowed to make his own choices about






the proper way to protect his own liberty. See Faretta v. California, 422 U.S. 806,
834, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975). Because harm is irrelevant to the basis
underlying the right, the Court has deemed a violation of that right structural error.
See United States v. Gonzalez—Lopez, 548 U.S. 140, 149, n. 4, 126 S.Ct. 2557,
165 L.Ed.2d 409 (2006).

Second, an error has been deemed structural if the effects of the error are simply
too hard to measure. For example, when a defendant is denied the right to select
his or her own attorney, the precise "effect of the violation cannot be ascertained."
Ibid. (quoting Vasquez v. Hillery, 474 U.S. 254, 263, 106 S.Ct. 617, 88 L.Ed.2d
598 (1986) ). Because the government will, as a result, find it almost impossible
to show that the error was "harmless beyond a reasonable doubt," Chapman,
supra, at 24, 87 S.Ct. 824, the efficiency costs of letting the government try to
make the showing are unjustified.

Third, an error has been deemed structural if the error always results in
fundamental unfairness. For example, if an indigent defendant is denied an
attorney or if the judge fails to give a reasonable-doubt instruction, the resulting
trial is always a fundamentally unfair one. See Gideon v. Wainwright, 372 U.S.
335, 343-345, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963) (right to an attorney); Sullivan
v. Louisiana, 508 U.S. 275, 279, 113 S.Ct. 2078, 124 L.Ed.2d 182 (1993) (right to
a reasonable-doubt instruction). It therefore would be futile for the government to
try to show harmlessness.

Weaver v. Massachusetts, 137 S. Ct. 1899, 198 L. Ed. 2d 420 (2017), 1908.

The right to testify is a personal right reserved to a defendant. In McCoy the Court
discussed decisions that are personal to the defendant that the defendant must be allowed
to make:

"[t]he right to defend is personal," and a defendant's choice in exercising that right
"must be honored out of ‘that respect for the individual which is the lifeblood of
the law.” " Ibid. (quoting 1llinois v. Allen, 397 U.S. 337, 350-351, 90 S.Ct. 1057,
25 L.Ed.2d 353 (1970) (Brennan, J., concurring)); see McKaskle v. Wiggins, 465
U.S. 168, 176—177, 104 S.Ct. 944, 79 L.Ed.2d 122 (1984) ("The right to appear
pro se exists to affirm the dignity and autonomy of the accused.").

McCoy v. Louisiana, 138 S.Ct. 1500, 200 L.Ed.2d 821 (2018), 1509.

McCoy went on to explain that the Sixth Amendment contemplates a norm in which the





accused, and not a lawyer, is master of his own defense. The court further explained that trial
management is the lawyer's province:

Counsel provides his or her assistance by making decisions such as "what arguments to
pursue, what evidentiary objections to raise, and what agreements to conclude regarding
the admission of evidence." Gonzalez v. United States, 553 U.S. 242, 248, 128 S.Ct.
1765, 170 L.Ed.2d 616 (2008) (internal quotation marks and citations omitted). Some
decisions, however, are reserved for the client—notably, whether to plead guilty, waive
the right to a jury trial, testify in one's own behalf, and forgo an appeal. See Jones v.
Barnes, 463 U.S. 745, 751, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983).

McCoy v. Louisiana, 138 S.Ct. 1500, 200 L.Ed.2d 821 (2018), 1508.

McCoy explained that decisions effecting the autonomy of a defendant to decide the
fundamental objectives of the trial belongs in the same class of rights of rights as the decision
whether to plead guilty, waive the right to a jury trial, testify in one's own behalf, and forgo an
appeal. The court explained: “These are not strategic choices about how best to achieve a client's
objectives; they are choices about what the client's objectives in fact are . See Weaver v.
Massachusetts, 582 U.S. ——, ——, 137 S.Ct. 1899, 1908, 198 L.Ed.2d 420 (2017).”

McCoy v. Louisiana, 138 S.Ct. 1500, 200 L.Ed.2d 821 (2018), 1508. Decisions that affect the

autonomy of a defendant may not be overridden by counsel: “When a client expressly asserts that
the objective of "his defence" is to maintain innocence of the charged criminal acts, his lawyer
must abide by that objective and may not override it by conceding guilt. U.S. Const. Amdt. 6
(emphasis added); see ABA Model Rule of Professional Conduct 1.2(a) (2016) (a "lawyer shall
abide by a client's decisions concerning the objectives of the representation").” In the present case
the Applicant expressly asserted that the objective of “his defence” was to testify in his own
behalf which counsel overrode by failing to fulfill his professional duty to advocate effectively

for the Applicant.





Because counsel overrode the Applicant’s autonomy, a showing of prejudice is not
required:

Because a client's autonomy, not counsel's competence, is in issue, we do not
apply our ineffective-assistance-of-counsel jurisprudence, Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), or United
States v. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984), to
McCoy's claim. See Brief for Petitioner 43—48; Brief for Respondent 46—-52. To
gain redress for attorney error, a defendant ordinarily must show prejudice. See
Strickland, 466 U.S., at 692, 104 S.Ct. 2052. Here, however, the violation of
McCoy's protected autonomy right was complete when the court allowed counsel
to usurp control of an issue within McCoy's sole prerogative.

McCoy v. Louisiana, 138 S.Ct. 1500, 200 L.Ed.2d 821 (2018) 1511.

Reversal Under The Application of McCoy to Weaver’s First Two Categories

In McCoy, the Court found that counsel's admission of a client's guilt over the client's
express objection blocks the defendant's right to make the fundamental choices about his own
defense. And the effects of the admission would be immeasurable, because a jury would almost
certainly be swayed by a lawyer's concession of his client's guilt. As in McCoy the complete
denial of the right to testify blocked the Applicant’s right to make the fundamental choices about
his own defense, the effect of which was equally immeasurable.

This Court relied on the PCR’s determination of credibility to support its decision. This
was error. The credibility determination of the PCR judge is not an accurate measure of the effect
a defendant’s testimony might have on a jury during the trial. This is due to the fact that the
jury’s ability to determine the Applicant’s credibility necessary includes many opportunities that
the PCR court does not have. Apart from what a defendant might testify to in collateral review,
his presence on the stand at trial would have afforded him the opportunity to have the jury

observe his demeanor throughout an entire trial and judge his veracity firsthand. As stated in

10





Walker: “As one Circuit Judge has noted, “The facial expressions of a witness may convey much

more to the trier of facts than do the spoken words.” United States v. Irvin, 450 F.2d 968, 971

(9th Cir.1971) (Kilkenny, J., dissenting). Unlike the PCR court the jury’s evaluation includes
being able to observe the Applicant’s demeanor contemporaneously with the testimony of the
state’s witnesses. It also includes the ability to carefully observe a defendant’s demeanor in
response to the argument of counsel as it is made to the jury. These observation are essential in a
jury’s determination of a defendant’s credibility.

The PCR court’s opportunities for observation and evaluation of a defendant’s veracity
never comes close to that of the jury. It does not include the opportunity to view a defendant’s
demeanor through the entire trial, view the defendant’s demeanor during the testimony of the
prosecutions witnesses as they testify, or to counsels’ arguments to the jury as they are made. As
a result the PCR court’s determination of a defendant’s credibility can not served as an adequate
basis for determining what the effect that allowing the Applicant to testify would have had on the
jury. In addition, the very fact that the Applicant takes the stand in a criminal has an impact on
the jury that is also immeasurable. Because the effect of allowing the Applicant to take the stand
and to testify are each immeasurable the Applicant is entitled to a reversal under the either of the
first two prongs of Weaver without a further showing of prejudice.

Reversal Under Weaver’s Third Category

Applicant is entitled to a reversal without a showing of prejudice if the error falls in
Weaver’s third category, errors that always result in fundamental unfairness and therefore require
no further showing of prejudice as prejudice is presumed. The initial step of the Court in Weaver

was to categorize the error into one of three categories. It did so by first ruling out placement in

11





the third category. To do this the Court looked to whether historically the right to public-trial was
subject to recognized exceptions. In doing so the Weaver Court made a detailed analysis and
gave examples of recognized ‘exceptions’ it found significant to a defendant’s right to a public-
trial. Based on its analysis and the exceptions identified the Court in Weaver excluded the
particular public-trial error (pertaining only to jury selection) from the third category.

While the Weaver Court did not explain any particular criteria that an exception must
meet in general, the exceptions that it relied on were substantial, well recognized, and applicable
to the right to public-trial during jury selection. Based on those exceptions the Court found that
closure of the courtroom during jury selection under the facts presented did not fall in Weaver’s
third class. The extent of the violation of the right denied in Weaver is important in
understanding the significance of the relevance of the exceptions to the particular violation. In
Weaver the ‘closure’ was based on all of the seats in the courtroom being occupied by the venire
panel causing an officer of the court to have to exclude from the courtroom any member of the
public who was not a potential juror. So when petitioner's mother and her minister came to the
courtroom to observe the two days of jury selection, they were turned away. The violation of the
right of the right in Weaver was therefore exceedingly minimal. As a result, the recognized
exceptions are substantial in relation to the scope and impact of the particular violation at issue in
Weaver.

In the present the Court’s Opinion failed to point to any case where a complete denial of a
competent defendant’s right to testify to the facts of the case has been upheld or recognized by
the Supreme Court. This Court’s Opinion does not conduct an analysis of each exception or

make a determination that the exceptions relied on are relevance to a complete denial of a
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defendant’s right to testify, or that have been applied to a complete denial of the right to testify
under facts similar to the Applicant’s case. Unlike the minimal impact on the right at issue in
Weaver, the impact of a complete denial of a defendant’s the right to testify is monumental. In
Weaver the result would not have been the same had the entire case been held in secret. That is
because no exception has been recognized for a trial conducted in secret, which would be a
complete denial of the public-trial right. This is due to monumental impact the complete denial
of the right would have. Similarly, the complete denial of the Applicant’s right being at issue, the
exceptions for the purposes of Weaver must be applicable to a complete denial of the right.
While a hearsay testimony by a defendant may be excluded under the Rules of Evidence, it has
not been extended as a complete bar to a defendant’s right to testify. That example does not

therefore does not constitute an ‘exception’ as contemplated Court in Weaver and McCoy.

Absent a recognized and accepted exception to the complete bar of a defendant’s right to testify
under the facts presented in the present case, the error falls in Weaver’s third category. Applicant
is therefore entitled to a reversal on that basis without any further showing of prejudice.

This Court’s exclusion from Weaver’s third category of rights that always result in a
fundamentally unfair trial is also contrary to the reasoning and holding of Rivera. The court in
Rivera clearly rejected the argument that the denial of a defendant's right to testify does not in all
cases render a criminal trial fundamentally unfair or call into question the reliability of the trial as
a vehicle for determining guilt or innocence:

“The State asserts that the denial of a defendant's right to testify does not in all
cases render a criminal trial fundamentally unfair or call into question the
reliability of the trial as a vehicle for determining guilt or innocence. Rather, the

State argues, such an error is appropriately characterized as a “trial error” which is
subject to the harmless-error doctrine. We disagree.
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State v. Rivera, 402 S.C. 225, 741 S.E.2d 694 (S.C. 2013). This Court’s Opinion is therefore in

direct conflict with Rivera. Rivera clearly places the Applicant’s case squarely in Weaver’s third

category, and therefore, the Applicant must be accorded a reversal without further showing,.

III. UNDER WEAVER’S APPLICATION OF STRICKLAND THE APPLICANT IS
ENTITLED TO A REVERSAL OF HIS CONVICTION.

Assuming arguendo that Strickland were applicable to the Applicant’s case, the complete
denial of the Appellant’s right to testify would still require reversal of the conviction. The right to
testify has been found to be fundamental to a fair trial. "The right to testify on one's own behalf at
a criminal trial is guaranteed by the Fifth, Sixth, and Fourteenth Amendments. 'It is one of the
rights that are essential to due process of law in a fair adversary process." Wright, 416 S.C. at

372,785 S.E.2d at 489 (citation omitted) (quoting Rock v. Arkansas, 483 U.S. 44, 51 (1987)).

"The right . . . to testify or not to testify is fundamental." Rivera, 402 S.C. at 241, 741 S.E.2d at
702. Applying Rivera, the violation as presented in the Applicant’s always results in a
fundamentally unfair trial and calls into question the results of the trial. The complete denial of
the Applicant’s right to testify therefore constitutes prejudice under Strickland as applied in
Weaver:

That said, the concept of prejudice is defined in different ways depending on the context
in which it appears. In the ordinary Strickland case, prejudice means "a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different." 466 U.S., at 694, 104 S.Ct. 2052. But the Strickland Court
cautioned that the prejudice inquiry is not meant to be applied in a "mechanical" fashion.
Id., at 696, 104 S.Ct. 2052. For when a court is evaluating an ineffective-assistance claim,
the ultimate inquiry must concentrate on "the fundamental fairness of the proceeding."
Ibid . Petitioner therefore argues that under a proper interpretation of Strickland, even if
there is no showing of a reasonable probability of a different outcome, relief still must be
granted if the convicted person shows that attorney errors rendered the trial fundamentally
unfair. For the analytical purposes of this case, the Court will assume that petitioner's
interpretation of Strickland is the correct one. In light of the Court's ultimate holding,
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however, the Court need not decide that question here.

Weaver v. Massachusetts, 137 S. Ct. 1899, 198 L. Ed. 2d 420 (2017), 1911.

The record therefore establishes prejudice under Weaver’s application of Strickland. As a
result the Applicant is entitled to a reversal of his conviction.
CONCLUSION
Based on the foregoing, combined with all of the reasons set forth in the dissenting
Opinion this Court should grant a rehearing, reverse the PCR court and the conviction of the
Applicant.
Respectfully submitted,
s/J. Falkner Wilkes
J. Falkner Wilkes (SC Bar #12893)
114 Whitsett Street
Greenville, SC 29601
(864) 282-1292

Counsel for Petitioner

August 7, 2025.
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