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(Whereupon, on January 12, 2010 the following
proceedings were He]d:)
JOE LARKE WILLIAMS, JR., after being duly sworn,
testified as follows:

THE COURT: Al11 right. Mr. Woods, you réepresent Joe

Larke Williams, Jr., two indictments. Indictment

09-GS-02-2009 -- that's an indictment for distribution of
crack cocainé. They're g110w1ng you to plea to a lesser
included offense of a.second offense distribution?

MRS. YOUNG: That's carrect, Your Honor.

THE COURT: The indictment was for what?

MRS. YOUNG: Third.

THE COURT: Third.

MR. WOOD: Yes, Your Honor.

THE COURT: That carries a minimum of five years and
maximum of 30 years?

- MR. WOOD: Yes, Your Honor. »

THE COURT: Have you adviséd your client of those
charges and the possible punishment?

~ MR. WOOD: Yes, Your Honor.

THE COURT: As to indictment 09-GS-02-2008, that's an
indictment for distribution of crack within proximity of a
school. What offense is that?

MRS. YOUNG: It's --

THE COURT: Straight up?
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MRS. YOUNG: Straight up.

THE COURT: That'carries a minfmum of 10;years,
maximum of 15 years. Have you advised your Ciiént of
those charges and the possible punishment?

MR. WOOD: Yes, Your Honor. o

THE COURT: As fo both charges they areu¢1assif1ed as
serious, but they occurred on the same datéAso 1f would be
siﬁp]y one- strike. ﬂave you advised your client that

serious means’ that it is what we call a no-parole

85 percent sentence and that further serious means that he

has ‘'one strike under éur enhancement laws which means that
if he becomes involved in criminal activiﬁy thét it's
classified as serious'two more times that would be three
strikes. Has he already got strikes?

MRS. YOUNG: He"s got one.

THE COURT: He's already got one strike. This would
be the second strike. If he becomes involved in activity
that's c]assified as serious one more time it would be his
third strike. He would be subjecting h1mse1f;toA11fe in
prison without the the possibf11ty"pf paro1e.~ Have you
advised him of that?

MR.VWOOD: Yes, Your Honor .

THE COURT: Have you further advised-him that he
would be released from incarceration 1ntd a Cdmmunity

supervision program?
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MR. WOOD: Yes, Your Honor.

- THE COURT: Have you further advised your‘c11ent of
his right to trial by jury?

MR. WOOD: Yes, Your Honor.

THE COURT: How does he indicate to you that. he
wishes to plead?

MR. WOOD: He wishes to plead guilty to these two
chargés and serve 20 years, Your Honor. He does not wish
to go to trial.

- 'THE COURT: After having reviewed all of the evidence
in the case and discussing the matter with ybur client,
are you in agreement with his decision?

MR. WOOD: Yes, Your Honor.

THE COURT: I see that both sentence sheets have

Imarked a negotiated sentence and it is my understanding

that it is a negotiated 20-year sentence.

Is that correct, Madam Solicitor?

MRS. YOUNG: That's correct on the proximity. Its
maximum was 15.

THE. COURT: That runs concurrent.

MRS. YOUNG: Fifteen to run concurrent, yes, sir, and
all other pending charges against him will be nol prosed
as a resﬁ]t of his guilty plea if it goes through.

THE COURT: And, Mr. Wood, is that your

understanding?
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MR. WOOD: Yes, Your Honor . .-

"THE COURT: Have you explained that to your client?

MR. WOOD: Yes,*Your Honor;- | ;

THE COURT: Madam Solicitor, you have, obviously, had
1npﬁt from the law enforcement agéncynresponsibTe for this
arrest?

.MRS. YOUNGE I have, Your Honor. 'They are present in
the courtroom. They are favor of the 20;yeaf plea in this
charge. _

THE COURT: A1l right. 'Mr. Williams, good morning.
How are you?

THE DEFENDANT: A1l right, Your Honor.

THE COURT: I understand you have your'mom here with
you this morning? |

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: And other members of your family? .

THE DEFENDANT: Yes, sir.

THE COURT: A1l right. You understand why you're
here? | |

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: ‘We're dealing with two indictments
present1y.before me. One is an indictment for
distribution of crack cocaine. That Was a third>offense
or mofe; is that correct, ma'am?

MRS. YOUNG: That's correct, Your Honor.

—_
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THE COURT: The state is allowing you to plea to what
we call the lesser included offense of distribution second
offense. That carries a minimum of five years, maximum of
30 years. Understand thét?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you understand that under that statute
that that is an 85 percent sentence? - So, whatever
sentence I give you you will do 85 percent. It is a
no-parole sentence.

THE DEFENDANT: Yes, Your Honor.

THE COURT:A That when you're released you'll be
released into a community supervision program?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you further understand that it is
classified as serious and you just heard me gb over with
your'1awyer what that means, but you've'a1ready got ohe
serious strike. This js two strikes. If you become
involved with a similar type of activity or any type of
crime that's classified as serious to most serious that's
three strikes. The next time the state could seek to havé
you incarcerated for the balance of your Tife without
parole. Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: As to thé other “indictment -- that 1is

indictment 2009-2008 -- that's an indictment for
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distribution of crack cocaine within proximity of a
schoo1. That carries a minimum of 10 fo 15 years, also -
classified as serious. Do you.understand thosg
ramifications? | |

- THE DEFENDANT: Yes, Your Honor.

'zTHE COURT: Understanding the.charges, the pos;ib]e
punishment,-fhe fact that they're classified as serious
and what that means, the fact that they are a nonaro1e
sentence and you'll do 85 percent, that you'll be released
to a community supervision program, considering all of
that, how do you wish to plead to these two CHarges, not
gu11ty'or guilty?

THE DEFENDANT: GuiTty;
THE COURT: Mr. Williams, when you enter a plea of

guilty you give up certain of your constitutional rights.

Do you:uhderstand that?

THE DEFENDANT: - Yes, Your Honor.

THE COURT: The f{rst right you give up is you give
up your right to remain silent. That right is guaranteed
fo you by the constitutibn. " You'll have to admit your
involvement. Do you understand that?

THE DEFENDANT: .Yes.

THE COURT: Speak up for me.

THE DEFENDANT: Yes, Your Honor.

THE COURT: The other right that you will give up is



—

RS w N - o © (09 ~ (o2} &)} RS w N - (@) w (oo ~ o &) S~ w N

N
(&2

your right to a trial by jury. We have a jury sitting
next door ready, willing, and able to be drawn this
morning. So, if you wanted a trial that jury is available
to hear your case. If we have a trig1, obviously, through
your lawyer you will have the right to confront and cross
examine all the potential witnesses who are in the

courtroom today to testify against you. You would have

the right of confrontation. Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You would further have the right to
present your own case, your .own defense. You do that if
you choose by calling witnesses to testify on your behalf,
by introducing're1evant exhibits, and YOU can even testify
in your own defense if you chose to do so. If you have
exercised your constitutional right to remain silent then
I would instruct and tell that jury they could not hold
your failure to testify against you in any manner

whatsoever, and, in fact, I would instruct them that they

llcouid not even consider the fact that you did not testify .

when they deliberated your guilt or innocence.

You would be presumed innocent throughout the trial
and the State of South Carolina would have the burden of
proving'you guilty as to each indictment beyond a
reasonable doubt to that jury of 12 people and in order

for the jury to convict you all 12 people would have to



.10_4

q_%f %'"*2-;.‘;'

-

o Co ~N ? 6)] =~ w N

10

unanimohs1y’agree that you.were, in fact, guilty and even
if you were found guilty you would still have the night to
an appeal-.

Now, do you understand, sir, your rights to trial by
jury? |

THE DEFENDANT: Yes, Your Honor.

THE COURT: Understanding your rights to-trial by
jury, do you still wish to p1eéd guilty or do you wish for
mé to set this case for tfia]?

THE DEFENDANT:' Plead guilty.

THE COURT: Now, there has been some plea
negotiatfons which happens in a 7ot of cases. I have been
told tnat as a result of the negotiations between you,
YOQr lTawyer, and the solicitor's office that a negotiated
sentence of 20 years has been reached. Is that your
understanding?

THE DEFENDANT: Yes, Your Honor .

THE CbURT: In consideration of that p1éa, the state
will nol pros any and all indictments or warrants that‘are
pending cUrrent1y-aga1nst'you other than these two. Is
that your understanding? A
THE DEFENDANT: Yes, Your Honor.

THE COURT: Is that correct, Madém Solicitor?
MRS. YOUNG: That's correct, Your Honor.

THE COURT: Now, I do not have to accept the 20
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years. When it's a negotiated sentence I will listen to
everything and if I feel that I caﬁnot go along with that
I will tell you and your 1awyér. Then you will have your
oppbrtunity to make whatever decisions you and your lawyer
discuss. If I decide that I can go along with it, then,
obviously, I would accept it. Most of the time I do
accept negotiations. Okay?

THE DEFENDANT: ' Yes, sir.

THE COURT: But other than the negotiation,” has

anyone promised you anything, held out any hope of reward,

{lor threatened you in any manner in order to make you plead

guilty?

THE DEFENDANT: No, Your Honor.

THE COURT: You are represented by Mr. Wood -- is it
Staples Wood? .

MR. WOOD: Yes, Your Honor.

THE COURT: Retafned or appointed.

MR. WOOD: Appointed, Your Honor.

THE COURT: Are you satisfied with his
representation?

THE DEFENDANT: Yes, sir.

THE COURT: In your opinion has your Tlawyer had
enough time to spend'with you so that he can go over all
of the facts, he can research the law, and he can

investigate the facts so that he can properly and
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completely defend you here today?

THE DEFENDANT:- Yes, Your Honor.

THE COURT: Is there anything else you wish for your
lawyer to do for you today before we move forward other
than speak up on your- behalf?

THE DEFENDANT: No, Your Honor.

THE COURT: Do you have any complaints against your
lawyer? | .

THE DEFENDANT: No, Your Honor.

THE COURT: And I ask'ybu once again, Mr. Williams,
are you totally and completely and fu11y satisfied with
his legal rébresentatfon? |

THE DEFENDANT: Yes, Your Honor.

THE COURT: Mr. w111iams,‘afe you today, sir, under’
the influence of any alccholic bevgrages; drugs, or
prescription medication?

THE DEFENDANT: No, Your Honor.

THE.COURT: Mr. Williams, are you today éware of any -

mental, nervous, or emotional conditions which would keep

you from understanding my questions or these proceedings?
THE DEFENDANT: No, Your Honor.
THE COURT: Have you understcod altl of my questions?
THE DEFENDANT: Yes, Your Honor. |
THE COURT: Do.you have any questions you want to ask

me?
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THE DEFENDANT: No, Your Honor.

THE COURT: Do you have any complaints you want to
make to anyone about anything that's happened so far?

THE DEFENDANT: No, Your Honor.

THE COURT: Mr. Williams, as to each of these
1ndictments are you pleading guilty of your own free will
and accord?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Nobody is making you do this; is that
correct?

THE DEFENDANT: No, Your Honor.

THE COURT: Nobody is twisting your arm? -

THE DEFENDANT: No, Your Honor.

THE COURT: As to indictment 2009 did you, sir, here
in Aiken County on May 26 of 2009 sell to an undercover
agent a quantity of crack cocaine?

THE DEFENDANT: Yes, Your Honor.

THE COURT: And as to the other indictment,
indictment number 2008, did you, sir, on that same day
when you sold that -- those drugs, the crack cocaine to
the undercover officer, that was within a one-half mile
radius of the Schofield Middle Schoo];lis that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: »Are you pleading guilty to both of these

indictments because you are, in fact, guilty?
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THE DEFENDANT: " Yes, Your Honor. .

-THE COURT: Are you pleading guilty because you did
what ‘was alleged in the 1ndfctment?'

‘THE DEFENDANT: Yes, Your Honor.

THE COURT: Are you pleading guilty because you broke
the law? |

THE DEFENDANT: Yes, Your Honor. ‘

THE COURT: A1l right, Mr..Williams. I find your

decision to plead guilty to be freely, voluntarily, and

.1nte11igent1y made. You've had the representation of a

lawyer in Mr. Wood with whom you tell me you're satisfied
and I will accept your plea. If you disagree with my
sentence today or these proceedings you have 10 days from
today's date to file a notice of intent to apgea1. ‘Do you
understand that right?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Madam Solicitor?

MRS. YOUNG: Thank you, Your Honor. May fit please
the court.

THE COURT: Yes, ma'am.

MRS. YOUNG: On May.26, 2009 narcotics of%icers with
the Aiken County Sheriff's O0ffice had déve]oped a
confidential informant and were doing several pndercover
buys with the. informant. The informant advised them that

he could purchase from somebody that he knew to be Jo-Jo
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aﬁd thrdugh previous dealings the officers knew that Jo-Jo
was Joe Larke Williams, Jr. His identity was éonfirmed
via a photograph with a confidential informant. The
confidential informant made a telephone call that_was
recorded and set up the buy with Mr. Williams.

The confidential informant was searched and was found
to be free of any contraband and he was wired with
surveillance equipment. He was actually driven to a
certain location by Lieutenant Powell with the Aiken
County Sheriff's Office and then he walked to
- which is where this incident took place.

This was an incident that was captured on video. On
video yoﬁ can see the confidential informant following
Mr. Williams inside the house. You can hear them talking.
You can see the crack cocaine as Mr. Williams pulls it out
and-exchgngés it for money with the confidential informant
who had geen supplied the money by the Aiken Cpunty

Sheriff's Office. 1In addition there are several other

| women present who are referﬁing to Mr. Williams as Jo-Jo.

The video inside of the house is dark because the light is
behind him: however, there is a side shot of him going
into the door and I believe that if a jury were to view
that they would find that evidence to be very compelling.
The confidential informant left the location and went

back and turned over the contraband to Lieutenant Powell.

15
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It was taken in and tested and found to be positive for
cocaine base .57 grams. — is
approximate1y .12 -- .19 miles from Schofield Middle
School. That distance was confirmed by Investigator
Ahders, the 1nvestigatfng officer in this case.

The reason that we entered into this negotiation for
what?fsfa lengthy sentence, Your Honor, Mr. Williams has
two other bending distribution cases, one of Whébh is a
buy-bust. We feel 1like that is an extremely strong case
as well. However, we're satisfied with the 20-year
sentence if Your Honor chooses to accept the nggotiations.
That is a lengthy sentence. He will do 85 percent.

His prior record is as follows. He has a CDV in
199fg'simpje assault in '97, avoiding payment for
te]ecomﬁunications 98, malicious injury to‘bersona]_
property in 1998, shoplifting and fesisting arrest in
2000. . He also has in 2000 a conviction fof distribution
of crackfcodafhe within proximity. In 2005 he has a
possession with infent to distribute. In 2007 and in 2008
he has giving false information to police. | '

THE COURT: Thank you. - Mr. Wood?

MR. WOOD: Your Honor, I'11 agree with all of the
facts laid out by the solicitor. My client does contend
the date in question where the controlled bUy was on May

28, not that that makes much of a difference. In addition
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1 my client é]so contends that he was in prison in 2005.
2 . So} there must be some sort of mistake as far as his
3 record of prior possession with intent to distribute in
4 2005, but other than that, I'm in agreement with thé facts
5 that have been presented.’
6 THE COURT: Well, the indictment says May 26. Your
7 c]jent says it’'s May twenty-what? :
8 MR. WOOD: May 28. |
9 MRS? YOUNG: - 'On or about.
10 THE COURT: On or about is what it says so that.
11 encompasses May 28. So there is no gquestion about that.
12 MR. WOOD: Yes, Your Honor.
13 THE COURT: Go ahead.
14 MR. WOOD: "My client is emotional right now so I was
15 [llwondering if we could hear first from his mother.
16 THE COURT: 1I'11 be glad to. However you want to do
17 it.
18 Are you Mrs. Williams? Good morning, Mrsl Williams.
19 MRS. WILLIAMS: Good morning. Thank you.
20 THE COURT: VYou're quite welcome.
21 MRS. WILLIAMS: I came in reference to my son. I
22 llknow what he did was wrong. My husband and I are both
23 sick and my husband don't héve'1ong to live and maybe not
24 even me because they found -- I had two strokes on the
%g 25 brain. The only thing I am asking you is to have mercy
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upon Him sb we'll be able to be C]ése to him. This 1s.my
child. That's all. - |

THE COURT; I understand. I have two boys and I can-
certainly -- well, I can't understand you how you feel.

Mrs. Williams, he has a rather significant record. He has

two earlier drug charges, and this actually by allowing

him to p1ead.to the second instead of the third he's
getting somewhat of a break. He's getfing rid.of two
other charges. He coﬁ]d technically be facingtwith these
strikes 1life in prison without-the‘possib111£y of parole.

MRS. WILLIAMS: Yes, sir.

THE COURT: But if you sit in here ‘day-in -and day-out
lJike I do and like all of these court people do -- |
officers, so1191tors. court personnel -- crack cocaine is
Tike a cancer on our society.

MRS. WILLIAMS: Yes, sir.

THE COURT: It makes young boys, young men 1ike your
son for whatever 'reason, you know, -they sell it or use it

or whatever, they end Up in prison for a long time taking

llthem away from their mom, dad and both parents are sick..

Not only that, you ought to see what it does to the

Jlpeopie. We had people in here yesterday that were

stealing from from their grandmother, stealing. from their
stepmother. They'd do anything to get this stuff. You --

Does he have children? "
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{é{% 1 MRS. WILLIAMS: Yes, sir. He got four children.

2 THE COURT: How old are they?

3 MRS. WILLIAMS: Ten, twelve --

4 THE DEFENDANT: Nine.

5 MRS. WILLIAMS: Two are nine.

6 THE COURT: You certainly don't want people selling

7 cocaine and drugs or crack to them, do you?
| 8 MRS. WILLIAMS: Nog, sir.

9 THE COURT: Well, that's why we have to take people
10 who insist on Confinuing to sell drugs off the street.
11 MRS. WILLIAMS: Yes, sir.

12 THE COURT: It is tough.

13 MRS. WILLIAMS: Yes, sir. I understand. Thank you.
14~ THE COURT: It is tough on moms, but when they make
15 that conscious decision -- this is not the first time. If
16 it was the first time, obviously, we would be giving him
17 somewhat of a second chance. It's not the second time.
18 It's the third. |

19 MRS. WILLIAMS: Yes, sir.

20 THE COURT: Even though he is pleading to a second.
21 MRS. WILLIAMS: VYes, sir.

22 THE COURT: Thank you very much.

23 MRS. WILLIAMS: Thank you.

24 THE COURT: My Williams, anything you want to tell
25 me?
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}1 THE DEFENDANT: No,.Your‘Honor.
2 THE COURT: Anything else?
3 “MR. WOOD: No, Your Honor. Thank Yyou.
4 THE COURT: A1l right. Mr. Williams, in indictment
5 2009 the‘sentence of fhis-court is that you be committed
- 6 to the State Department of Corrections for a period of 20
7 years. You'll be gfven.credit for time served. As to
8 indictment 2008 the sentence of this court is that you be
9 committed to the State Department of Corrections for a
10 period of 15 years. That ruhs concurrent to 2009. Good
11 Tuck to you. )
12 (End of transcript of record.)
13. |
14
15 .
16
17
18
19
20
21
22
23
24
25
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) =7 —dtd/e? /J_qz,@ s—:r Cﬂk&&/ﬂ‘%%

Check whether a Tinding of guilty was made:
(a) after a plea of guiity : ' o

{b) afier a plea of not guilty

{c) afier a plea of nolo conterdere

- Did you appcal from the judgment of conviction or the imposition of sentence?

LS

If you answered *yes” 10 (7). list:

(a) the name of each Court to which you appesled:

i ﬁz}?ﬁ/ CS**-'/ﬂﬂL‘ Cﬂlf-'f o~ !%bz-ﬂ e

jti.

{(b) - the xsult in each such Court 1o which you appealed: . . 7
- /et ¢ 5L d

i.

jii.

(c) the date of each such resul1: .
i. : .9:/ éf}//f’
ii.
1ii.
(d) if known. citations of any written 6pinion or orders entered pursuant to such
results: )
i N 20O P GBSO — gD0oL

ii. A ;—daf«éés—-d.?—-w&?"

- iii. _@ Zga? ¢ﬁ d' faréf& Vidd él&g C/ﬁl/‘fé}

H you answered “no" 2 (7), state your reasons for not so appealing:

(8
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13.

13.

©)
State concisely the grounds on which you base your al!eganon that you arc being held in

custody uniawfully:

(@) —L“o@?‘ﬁx ;4:/}%’:4 ﬂf /' ﬂ”f"/ |
) s ,./7‘“ cm/x%’ plen

(©)
State concisely snd in the same order the facts which supporst each of the ‘grmmds‘set out

in(10):

() | S AAoed ¢-¢/ f-[, ,;/t—{a'r ")v—e.rcpz‘/"%/
(b) M -",é.v 6" LELCLEL

(c) .

Prior (0 Thig applicaiion have yoﬁ"miid‘ With respeet 10 his co5vVICion:

(2)  any petition in a State Court under South Carolina Law?_ A

(b) any petition in Siate or Federal Courts for habeas corpus or post-convictions .
rehcf" : . ~% _

(<} any petition in the United States Supreme Court for certiorari other 1ban petitions,
if any, already specified in (8)? P

(d) any other petitions, motions or appilications in this or any other Coun? a4

"If you answered *yes” 10 any part of (12), Jist with respect 10 each petition, motion or

application:
{8) the specific nature thercof:

i.

i,

iv. .
{b) the name and location of the Cournt in which each was filed:

i

ii.

iv.
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14.

() the disposition thereof:

b

(@) the date of each such disposition:

i zy‘%

iv.
(e) - if known, cilations of any written opinions or orders entered pursuant 10 each such
ATBPITIOR: .- . / ce e
i VoA s s i
N 7
11,
jii.
iv.

Has any ground set forth in (10) been previously presented to this or any other Court,

S1ate or Federsl, in any petition, motion or application which yon have filed?

o

1f you answered A“yes"‘to (14) identify:
(a) which grounds have been presented:

ii.

iii.

(b) the procecdings in which each ground was rajsed:-

i.

ii.
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17.

18.

if any .ground set forth in (10) has not previously been presented 40 any Court, State or

Federal, set forth the ground end state concisely the reasons why such ground +has not

previously been presented:

(a)

(b)

(c)

ﬁfngﬂ?{w‘/ 41/, nrys rf&nn;z-
o afeos friuial 2 JRr A GreriTan Reli L

Were you represented by an a'nomey at any time during the course of:

(a)
(b)
(<)
(&)

()

your arraignment and plea? _ e
youwr trial, if any?
your sentencing? e

your sppeal, if any, from 1he jidgment of conviction or the imposition of
sentence?._ Y vl

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

nyou answered “yes” to one or miore parts of {17), list:

@

s
1 B

ii.

iii.

b)

the name and address of cach anomey who rcpresemed you:

(A 5Faz /e s A/oa/ Ll d?éumf/a L.
7 XN . 2 ] .

J P L4 xz- . .Z

the proceedings at which each such attorney rcpresemed you:
7/ (L 2N

4 \ g
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1S. - State clearly the reijef youseek in filing this epplication:

ch”y’/ /4:” d,{r jzxf‘

Are you mow under sentence fmm any pther court that you have not challenged?

20,
24
STATE OF SOUTH CAROLINA ) :
) ty. ) - VERJF!CAT]ON
Coumy-of. ) ,4,é‘z;/ . ey e
Lo Xel o wsilliarts wo o leéa/z . being duly sworh

upon my osth, d‘epdsc and say that ] have subscribed to the foregoing apphcauon, that § know thc
contents thereof? that it includes every ground known to me for vacating, sctiirigasidé ot .
corrccting the conviction and senience attacked in this application; and that the rhatters and

allegations therein set forth are true. . ] -
At Ty /V,Po -

SWORN to and subscribed before e this {8

day of T Ul . 200¢ .
Q- (’7/1@.«/@(&,\ {L.5)

/ Notary: Pubiic

[2. /& 2919

My Commission Expires:

Revised 3/2002
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APPLiCATlON TO PROCEED. WITHOUT PA'YMENT
OF COSTS AND AFFIDAVIT
. INSUPPORT THEREOCF

: [ - » hereby epply for leave to
proceed in this action without prepayment of fees or costs or secunty therefor. In support of my
application 1 declare under penalty of perjury ihat the following facts are truc- .

(8)] 1 am the applicant in this action and I believe } am entitled 1o redn:ss.

2 Because of my poverty 1 am unable 10 pay the cosis of said proceeding or give
security thercof. . .

Lo .

T AppNEint

SWbRN or affirm o and subscribed beforc me this

' [g q.ayof (“’\Q . ?.ol& -

{  Notary Pul_ﬂ!c

My Commission Exi)ircs:

Revized 3/2003
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN .

2010-CP-02-1470

Joe Larke Williams, #266611,
Aéplicant,

RETURN
(Appointment of Counsel Requested)

A
State of South Carolina,

Respondent.

bvvvvvvvvvvvvvvv

Th¢ Respondent, making its Return to the application for post conviction relief (PCR) filed
June 23, 2010, would respectfully show this Court:
L
The Appliqaﬁt is presently confined in the South Carolina Départment of Corrections
pursuant to orders of commitment of the Aiken County Clerk of Court. The Applicant was indicted

for Distribution of Cocaine Base Within Proximity of a School (2009-GS-02-2008) and Distribution

of Cocaine Base (2009-CP-02-2009). He was represented by Norman Staples Wood, Esquire; On -

January 12, 2010, the Applicant pled guilty to before the Honorable Doyet A. Early, IIl. He was
sentenced to ﬁﬁeer;(l 5) years imprisonment for Distribution of Cocaine Base Within Proximity of a
School and to twenty (20) years imprisonment for Distribution of Cocaine Base (2™ Offense). The
sentences were to be sérved concurrently. A notice of appeél was filed, but the appeal was dismissed

by the South Carolina Court of A'ppeals on February 22, 2010. The Remittitur was sent on March 16,

2010.

1 of 5
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Attached herewith and incorporated herein are the records of the Aiken Counly Clerk of
Court regarding the subject conviction(.s), the Applicant's records; from" the South Carolina
Department of Corrections, and the guilty plea transcript.' The Respondent reserves the right to
amend this Return upon reeeipt of any relevanf materials.
IL.
| In his current Application, the Applieant alleges that he is beiné held in custody unlawfully
for the following reasons: | |
1. .Ineffective assistance of c'ounsel

a. Failed to object to use of prior charge for purposes of sentence enhancement.
b. Failed to advise as to lesser-included offense of sxmple possessmn could be a

possibility at trial.
c. Failure to object to 1llegal sentence.
d. Failure to object to sentence which exceeds the maximum n allowed by law.

2. Involuntary guilty plea.

Any claims not specifically enumerated in the PCR application or amendments will l)e opposed by
the Slate at an evidentiary heg_rlng, and theSta'te will seek sulnmary dismissal of vague or general
claims at an evidentiaxiy hearing. S.C. ACode §17-27-50. All amendments should be made well in
advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.
| M1 |
- Ina post—convxcnon relief action, the Applicant bears the burden of proving the allegatlons in

his appllcatxon Butler V. State 286 S.C. 441 334 S.E. 2d 813 ( 1985) Where the application alleges

ineffective assistance of counsel as a ground for relief, the Applicant must prove that "counsel's

conduct so undermined the pfoper functioning of the adversarial process that the trial cannot be

' As of the date of this Return, the transcrrpt has been ordered but not yet received. The same will be forwarded upon
receipt.

20f5



relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper imeasure of performance is whéther the attomey provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered
adequate assistance and made all significant decisions in.the exercise of reasonable professional
judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to

receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allégations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.
Under this prong, the court measures an attorney’'s performance by its "reasonableness under

professional norms." Ché_rgy, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,

counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have been
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he

would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52,

106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).
The Respondent submits that the Applicant cannot satisfy either requirement of the
|
Strickland test. However, the allegation of ineffective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests

an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247

(1983).

3of5_

37



38

- IV,
~ Respondent submits that the Applicant’s allegation that his guilty plea was involuntary is

without merit. In PCR cases, a defendant asserting a constitutional violation must frame the issue as

one of ineffective assistance of counsel. AI-Shgbazz v. State, 338 S.C. 354, 527 S.E.2d 742 (1999).
A defendanf who pleéds guilty on the advice '«i-\f counsel may collaterally attack the plea.only by
showing that (1) counsel was ineffective and (2) there is a reasonable probability that but for
counsel's errors, the defendant would not have pled guilty and would have insisted on going to trial.

Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A defendant alleging that his guilty plea was

induced by ineffective assistance of counsel must prove that counsel's‘advice was not "within the

competence demanded of attorneys in criminal cases.”" Hill v. Lockhaft, 474 U.S.52,56,106 S. Ct.

366,369 (1985). A guilty plea is a solemn, judicial admission of the truth of the charges against the
defendant. Statements made during the plea should be considered conclusive unless the defen_darit

presents reasons why he should be allowed to départ from the truth of those statements. Crawford v.

U.S., 519 F.2d 347 (4" Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4™ Cir. 1976).
Respondent submits that the record: fully supports the knowing and voluntary nature of the
Applicént's plﬁea. However, allegations regarding ineffective assistance of counsel and the voluntari-

ness of the plea may raise a question of fact which is not conclusively refuted by the record.

Accordingly, Respondent requests an evidentiary hearing on this allegation: Sharber v. State, 305

S.E.2d 247.

V.
Each and every allegation contained within the application not hereinbefore either expressly

admitted, qualified or explained is hereby denied.

{lo'fS
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WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.

@-QCQ/[)b&/ /2010,

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT

~ Assistant Deputy Attorney General

50of 5

MARY S. WILLIAMS
Assistant Attorney General

Office of the Attomey General
P.O. Box 11549

Columbia, SC 29211
‘Telephone: (803) 734-3737

39



40

STATE OF SOUTH CAROLINA

| ; IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN ) ' '

; 2010-CP-02-01470
JOE LARKE WILLIAM._S, 266611 ;

Applicant, ;
Vs g AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, g
- Respondent. ; '

)
1. I am an employee of the Respohdeﬁt in the above-éaptioned action.
2. Regﬁlar commuﬁication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail. '
3. I ha\;e this day served a éopy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

Jé‘ffrey Moorehead, Esquire
Post Office Box 5505
Aiken, SC 29804

DATED this 16" day of December, 2010.

Lauren Meara, Legal Assistant
For Respondent
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} STATE OF SOUTH CAROLINA

CIRGUIT COURT
COUNTY OF AIKEN 2010-CP-02-01470

JOE LARKE WILLIAMS,
Applicant,

-vVs- : TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA,
Respondent.

Post Conviction Relief Hearing
Heard on Friday, July 15, 2011

Aiken, South Carolina

BEFORE:
THE HONORABLE JAMES R. BARBER, III

APPEARANCES:
Counsel on Behalf of the Applicant:
Jeffrey R. Moorehead, Esq.

Counsel on Behalf of the Respondent, State of SC:

Rob D. Corney, Esqg.

Cheri L. Young, RPR
Circuit Court Reporter
P O Box 5232
Aiken, SC 29803-5232
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10
11
Cél?
~13

14

15

16
17
18
19
20

21

22.

23

24

<J 25

EXAMINATION INDEX

JOE LARKE WILLIAMS
DIRECT BY MR. MOOREHEAD
CROSS BY MR. CORNEY

REDIRECT BY MR. MOOREHEAD

WANDA WILLIAMS
DIRECT BY MR. MOOREHEAD

CROSS BY MR. CORNEY

NORMAN STAPLES WOOD

DIRECT BY MR. CORNEY

CROSS BY MR. MOOREHEAD

19

23

24

25

27

37
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EXHIBIT INDEX

(NO.EXHIBITS IDENTIFIED/INTRODUCED.)
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11
(:\12
13
14

15

16

17

18

19

20

21

ON FRIDAY, JULY 15, 2011 AT 10:17 A.M.:
MR. CORNEY: Joe Larke Williams. |
(Applicant enters courtroom.)
MR. CORNEY: May it please-the Court, Your Honor.
THE COURT: ‘All right.
MR. CORNEY: Thié is Joe Larke --
THE COURT: Do we need té_get this other perscn on the

phone?

MR. CORNEY: Yeah, I guess we'll have to do that. I

 didn't know 1f we. had to do that now.

THE COURT:. Well, I don't know if he has to be present

’

or not. I don't know.that he has to be present.
MR. CORNEY: I mean, not present. I mean, if you want
him on the phone for the entirety of the hearing. I

imagine so.

THE COURT: All right. Why don't y'all see if you can
get him on thé telephone? |

MR. CORNEY: Yes, Your Honor. I'll step out briefly
and call him so he can call back.

THE COURT: Is that what he's got to do?

- THE CLERK: Yes, sir. He has to call in to us.

THE COURT: ‘Doés he have the number?

THE CLERK: Yes, sir. I gave it to the AG earlier,
642-2121. | |

THE COURT: 6427
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11

13
14
15
16
17
18
19
20

21

THE CLERK: 2121. That rings right here to my phone.

(At 10:19 a.m., Mr. Corney leaves courtroom to place
telephone call. The witness called the courtroom and the
hearing resumed at 10:23 a.m., as follows:)

THE COURT: All right. Mr. Wood?

MR. WOOD: Yes.

THE COURT: This is Judge Barber. Can you hear me all
right?

MR. WOOD: Yes, Your Honor. I can hear you loud and
clear.

THE COURT: All right. We have Mr. Moorehead who is
representing Mr. Williams, and we have Mr. Corney who is
representing the State of South Carolina, and of course
Mr. Williams is in the courtroom as well, and --

MR. WOOD: Yes, Your Honor.

THE COURT: -— I ‘think I'm going to turn it over to
the Attorney General and let him tell us what we got and
we'll go from there.

MR. WOOD: Yes, Your Honor. :Thank you. Could I have
a list of all the people that are in courtroom? Just
their names.

THE COURT: T jﬁst gave them to you. I mean -- the
only ones we know that are barticipating. I mean, we have
a number of people sitting in the courtroom.

MR. WOOD: Okay. Is Beth Ann Smith in there? I'm
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just curious.

THE COURT: No. Beth Ann who?

" MR. WOOD: Beth Ann Smith. She was the prosecutor. I
was wéndefing'if she's in there.

THE COURT: She is not.

MR. WOQD: .Okay.

THE COURT: Not at this time. I don't know if they
were'planniné on calling her or not. If she weré, 1.
wouldn't recognize her.

All right. Mr. Corney?

MR. CORNEY: Yes, Your Honor.

This is Joe Larke Williams, Jr. Case Number 2010-CpP-

02-1470.

Mr. Williams was dindicted November 2009 by the Aiken
County Grand Jury for distribution of coqaine base third
offense and distribution of cocaine within proximity of a'
séhool -- or cocaine base, rather, within proximityvof a
school. I apologize. |

He pled guilty before‘Judge Early on January 12th,

2010, to distribution of cocaine ‘base within proximity of

a school and a lesser included distribution of cocaine

second. Sentenced to 20 years on the distribution second
charge, 15 years on the proximity charge to be served
concurrently. And that was part of a negotiated sentence.

He filed a timely PCRIapplication and is represented
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today by Mr. Jeffrey Moorehead.

THE COURT: All right. Mr. Moorehead?

MR. MOOREHEAD: Thank you. I call Mr. Joe Larke
Williams.

THE COURT: Mr. Williams, 1f you'll come up here and
be sworn, please, sir

JOE LARKE WILLIAMS, having been duly sworn, was
examined and testified as follows:

THE CLERK: Please have a seat in the witness box.
State your full name for the Court.

THE COURT: All right. Mr. Williams, the only thing
I'm going to ask you is to make sure you speak up because,
this is a little ﬁnusual, we've got somebody participating
by telephone. And he's got to hear you, and I've got to
hear you, and these two lawyers have to hearAyou, and of
courée the court reporter has got to hear you. . So make
sure you speak up.

Mr. Moorehead, if you would, please.

MR. MOOREHEAD: Mr. Wood, can you hear me?

MR. WOOD: Yes, yes.

MR. MOOREHEAD: Okay.

DIRECT EXAMINATION

BY MR. MOOREHEAD:
Q. Mr. Williams, are you currently incarcerated in

McCormick County?
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A. Yes, sir.
Q. And what ére you incarcerated for?
A. Distribution of crack cocaine in a half-mile proximityi
of a school zone.
Q. I can barely hear you. So I know you're going to have
to speak up real loud so Mr. Wood can_hearvyou.
A. Distribution of crack cocaine. base in 'a half-mile
proximity of a school.
0. Okay. And after -- you were arrested for that in
Aiken County? -
A. Yes, sir. 7
Q. Okay. was that back&in.2007 or "87?
A. 2009. |
Q. 2009. Okay. And did you have a public defender
representing you? |
A. Yes, sir.
Q. Was that Mr. Wood who's on the telephone?
A. Yes, sir. |
Q. Okay. And during‘his representation of-yéu,'were you

able to confer withfﬁim and talk with him about .your case
and the facts of the case and legal strategies?

A. He came to the county jail_several times, but he never
really explained to me about the included lesser offense
that I could have went to jury triai and got. He never

explained none of that to me.
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He was just telling me they trying to give me 45 years
for this and they ain't trying to give me no plea or
nothing like that. He was just explaining I could get 45
years.

Q. Okay. What sort of discussions did you have about
what type of plea you were going to accept with Mr. Wood?
A. They wouldn't come at me with no plea. They wanted me
to go in front of the judge with an open plea to 45 years
and I told him I didn't want to do that.

Q.- Okay. Did -- was there a negotiated plea that was
presented to the Court?

A. The day that I came over here for trial.

Q. Okay. And that negotiated plea, was it for -- on the,

the manufacturing, distribution of cocaine base second
offense a negotiated-plea of 20 years?

A. Yes, sir.

Q. And for the distribution or to seli or purchase crack
cocaine in,the proximity of a school, was that a
negotiated plea of 15 years?

A. Yes, sir.

Q. And were those -- part of the negotiation was that
they were to run concurrently?

A. Yes, sir.

Q. And.when -- you did plead guilty to those charges; is

that right?
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A. Yes, sir.
Q. Okay. - And what was the sentence imposed upon you
again? Was it 20 years concurrent?
A. Twenty years. Right. = Everything, right, concurrent

with the 20.

Q. When you were arrested, how much cocaine did you
actually have?

A. At that time I didn't kﬁéw. And then when I got my
drug analyst sheet it said 0.57 grams. That was way less

than a- gram of crack cocaine.:

Q. Okay. .57 grams?
A. Yes, sir.
Q. Is that set forth in the transcript from your guilty

plea on page 16?

A. Yes, sir.

Q. And was that presented -- the .57 was -- the first
time it was mentioned in the guilty plea by Mrs. Young,
and she was the solicitor?

A. Yes, sir.

Q. Okay. Now, you've filed tﬂis PCR application
asserting ineffective assistance of counsel, and also
counsél's faildre to object to an improper sentence; 1is
that correct?

A. Yes, sir.

Q. ~Okay. With regard to the amount of drugs that you had

t
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JOE LARKE WILLIAMS - DIRECT

versus what you éled guilty to, what's your understanding
of what you plediguilty to versus what should have
occurred?

A. I feel that if my attorney would have explained to me.
the circumstances of me going to trial, of being my
charges could have been dropped to a lesser offense, I
would have went to trial instead of taking a 20-year plea.
Q. Okay. Did your attorney ever confer with you about
pleading guilty to péssessing léss than one gram of meth
for a third or subsequent offense?

A. No, sir.

Q. Okay. What he had you plead guilty to, was it for a
ten td 30-year sentence under Section. 44-53-375?

A. Yes, sir.

Q. Okay. And you said he came to the jail and talked to
you, and I assume you talkéd here in the courtroom as well
before your guilty plea? .
A. Uh-huh.

Q. Did he talk to you about your, about the possibility

of you pleading guilty to possessing less than one gram of

cocaine --
A. No, sir.
Q. -~ and being sentenced under Code Section 44-53-375,

Subsection A?

A. No, sir. He never mentioned none of that.
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Q. And that woﬁld have been -- would that have begn for a
third or subseduent offense? |
A. .Yes, sir. |
Q. Okay. You'wve had piiors on your record; correct?
A. Yes, sir.
Q. . Okay. One prior, it looks 1like, 'back in 2004 for
crack distribution within proximity:bf a school?
A. I never had a distribution in 2004.
0. Well, let me talk to you about that for a'second. I'm
just going off what your, what the record sheet shows.
Okay?
A. ¥es, sir.
Q. On your record sheet. it shows nonpayment of’
: téLecommuniqatidn services back in 20002
A. Uh-huh.
Q. . It shows a crack'distribution,-proximity of school

back in November, on November 12, sentence start date

November 12th of 2004. And marijuana possession with

intent to distribute back on, a sentence start date of
2-23-2005.

‘Now, for the crack distribution and proximity of a
school back in November‘of 2004, are you telling the Court

that that is not correct?

VAL That's not correct.

Q. Okay. Why is thaf not correct?
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JOE LARKE WILLIAMS - DIRECT

112

A. I never possessed any crack in 2004.

Q. Okay. Can you tell the Court why you didn't, or where
were you?

A. I was already in the county jail at that point in
time.

Q. Okay. Do you recall those charges being leveled
against you?

A. Not, not the crack charge. No, sir.

Q. Do you recall pleading guilty or having a jury trial
or -an attorney or anything on those charges?.

A. No, the only thing i pled guilty to around that time
was a probation violation.

Q. Okay. Now going back to the current charge.under
44-53-375 for possession of the cocaine. At the jail or
at any time or before the plea agreement, did you have any
discuésion with Mr. Wood about you pleading guilty to
possessing .57 grams or less than one gram?

A. No, sir. At all, never.

Q. Would you have acted differently at that timevif you
would have been given that advice about pleading guilty to

that charge?

A. Yes, sir. I would have wanted to go to trial.
Q. Okay. Why would you have wanted to go to trial on
that?

A. I feel that I had a better chance of getting ten years
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1 ‘for the less-than-a-gram of crack cocaine than taking a

2 plea of 20 years of 85 percent of my life (verbatim).

310. Is it yéur assertion that Mf. Wood should have

4 | informed you about that possible 'plea or going to trial on
5| that charge alone?

6_‘A. Yes, sir.

710Q. Okay. Now do you recall the guilty plea.being in

8 | front of Judge Early back in 20092 |

9 |'A. Yes, siri

1010.: Okay. And he did go through some qﬁestions with:you'.
11 | about. In the franscript it sets forth what you were

<j?12 pleading guilty to?

jl3 A. Yes, sir.

141 0Q. The possible senfences?

15| A. Yes, sir.

16 Q. And a litany of questions, if you understoocd whatbyou

17 { were doing; do yoﬁ recall all of that?

18 | A. I recall some of it, sir.

19 Q. QCkay. When -- during -- .-and at the‘end of the

20 | hearing, Judge Early did senténce you to 20 years on the

21 | possession charge and 15 years on the school charge?

22 | A. Yes, sir.
23109 To run concurrent; correct?
H24 A. Yes,Asir.
CZ/ES Q

Okay. What is your -- do you assert that your
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attorney was ineffective in, at the time of sentencing?

A. ©No, because he did what he did on the day of the plea.
Q. Okay.

A. But if he would have explained to me before I took
that plea about the lesser offénse, I would have went to
trial.

Q. Okay. And in your PCR application you assert that he
should have objected to the sentence?

A. Yes, sir. He should have.

Q. Okay. On what grounds should he have objected to the
sentence?

A. To inform me about the lesser offense.

Q. _And he did not do that before or after?

A. No, sir.

Q. And during your conversations with Mr. Wood, were
family present at times?

A. My mother.

Q. Okay. Was she privy to the conversations that you had
with Mr. Wood about what you were doing and.what you
expected to happen?

A. She -- they escorted her back to the back and he was
explaining about the plea. That's all he ever explaiﬁed
to me in front of her.

0. Okay. So, you've reviewed your éentencing sheets from

this matter; correct?
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A. Yes, sir. ,
Q. Okay. And on the drugs and distribution under
44-53-0445 which waS»the‘school charge --
Al . Uh-huh. ’
Q. -— up near the tép of tﬂe éentence sheet, you're aware
it says ten to 15 years and then 15 years CC meaning
concurrent?
-A. Yes, sir.
Q. Okay. And is it your assertion that that is not. a
proper‘séntence? .
A. Yes, sir.
Q. And that  was under Section B, under Subsectién B-Two.
And under Section BQOne, have you read the law on it?
A. Sectioh B-One. I don't remember it, éir.
0. Okay. Does it state that if -- to the best of your
knowledge, ten years max?
A. Yes, sir.
Q. Okay. And then going back to the possessioh charge.

Again, 1is it youf assettion*that you should have been
advised about the lesser-included offense and either
making a depision to plead guilty to'fhat charge or going
to trial on the more substaﬁtive'charge?

A. Yes,.si;.

Q. Okay. And what rélief.are you seeking here today?

A. Just to try to .get a chance to go back to trial to get
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JOE LARKE WILLIAMS - DIRECT
found guilty of a lesser-included offense.
Q. Are you also asking the Court to reconsider your
sentence?
A. Yes, sir.
Q. Okay.

THE COURT: Well --
BY MR. MOOREHEAD:
Q. Is there any other relief you're asking?

THE COURT: -~ let's understand this. You understand
the Court -- I don't have any authority to do anything

with your sentence here today.

THE APPLICANT: Yes, sir.

THE COURT: I.mean, if you prevail it will go back and
you'll be tried-on whatever the charges were pending at
that time.

THE APPLICANT: Yes, éir.

THE COURT: Which I guess would be third offense
possession with intent to distribute.

THE APPLICANT: Yes, sir.

THE COURT: Which is, what, up to 30? Twenty-five to’
307

MR. CORNEY: Yes, sir. 1It's, I think it's five to 30.

MR. MOOREHEAD: Five to 30.

THE COURT: Five to 307

THE APPLICANT: Yes, sir.
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THE COURT: And then you would be, within the
proximity charge as well. I don't know if there's any

other charges that were nolle prossed.

i

MR. MOOREHEAD: There were two charges that were nolle
prossed. |

MR. CORNEY: I think two distribution charges. I
think it waé a buy—bust charge also, or one of those was a
buy-bust.

THE COURT: <You could be tried on those charges as
well; do you understand thaté

THE APPLICANT: Yes, sir. I had two court dafes on
those other two charges. Trial date; the informant didn't
show up. Asked Mr. Staple to filé‘a.mbtion to dismisé -—

THE COURT: Well,~I just want you to understand what
authority this Court has.

THE APPLICANT: Yes, sir. I understand that.

THE COURT: I don't have the authority to change the
sentence. If you're Subcessful in your efforts it will go
back and you'll be tried on whatever the charges are,
total Charges pending. And_sdmebody mentioned 90-some
years. Is that what y'all said? Is that what you said
the potential penalties on all of these were?

MR. CORNEY: 1Including the nolle prossed charges, Your
Honor, I don't know off the top of my head. I think life

without parole because it's more than three strikes on the
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distribution charges.

THE COURT: Do you understand the potential penalties
if you 'go back?

THE APPLICANT: Yes, .sir.

THE COURT: I just want you to know this Court nor
would any other Court have the authority to change the
sentence. Maybe if you'd take another plea, but nobody
can just go back and change the sentence.

THE APPLICANT: Yes, sir. I understand that.

‘THE COURT: All right.

BY MR. MOOREHEAD:

Q. Mr. Williams, what you're asking for today is then to
overturn your guilty plea; is that right?
A. Yes, sir.

MR. MOOREHEAD: No further questions, Your Honor.

THE COURT: All right. Mr. Corney?

CROSS-EXAMINATION

BY MR. CORNEY:
Q. Mr. Williams, do you recall meeting with Mr. Wood to
discuss your case?
A He came to the county detention center.
Q Do you remember the number of times you met with him?
A. Around seven, eight times.
9] Okay. If‘I told you ten times, would thaf be far off

or do you think that's pretty accurate?
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JOE LARKE WILLIAMS - CROSS
A. Could be pretty accurate, I'd say. Something like
that.
Q. What did you discuss with Mr. Wood -- or, yeah,
Mr. Wood durihg those discussions?
A. The only thing he ever discussed with me was he came

to me saying if I knew somebody I coﬁld,buy a quarter key
(verbatim) from or half a key of cocaine from which I |
don't know. I.was a petty hustler at that time. I don't
know nobody -like  that.

Then he left. He came back a few more times askiﬂg
the same questions. And he came back another timeusaying
they're trying to get you 45 years. That's all he ever
discussed with me. |
Q. Okay. Do you remember‘speakinggwith_him about a

videotape of this drug purchase‘thatbthe State turned

over?

A. I asked to see the videotape. Never séen the
videotape.

Q. You never‘saw the"videotépe?

A. No, sir.

Q. Did he ever discuss with you what -was on.the tape?

A. I mean,_ he can —;‘he said what he seen on there, but T

would like to see it for myself.

Q. So he reviewed the tape, .what was on the tape with

you? Not showed you the tape;-but reviewed what he saw on
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1] the ta;e?
2| A. He told me what he saw on the tape.
3(0Q. You allege that the solicitor stated during your plea
4 | hearing that you héd a 2005 possession of marijuana with
5 | intent to distribute charge but you didn't commit that
6| crime? |
7] A. 2005? Yeah, I had a possession charge in 2005.
81Q. You did have a possession charge in 20052
9 A.A Yeah, but I didn't have a distribution in 2005, no.
10§ Q. But you do have a 2000 distribution of crack in
il proximity possession; right?
<Aﬂ12 A. No. I never was convicted of a distribution charge in
T13 | 2005.
14 |1 Q. I'm talking about in 2000.
15| A. Yeah, 2000, yeah.
16 | Q. Okay. And as part of your plea at the plea hearing
17 { you had two pending distribution charges nolle proésed;
18 { right?
19 | A. Yes.
20 1 Q. Okay. So in reality you had one prior distribution in
21 2000,’plus the one you-pled‘to, plus two that were nolle
22 | prossed. You had four distribution charges?
23 | A. If he would have filed a motion of dismissal, those
4 | other two charges would have been dismissed:

2
Qﬁ;QS Q. But you realize under the three-strike rule -that three
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of those charges would subject you to life without parole;

right?
A. Yes, sir.
Q. Okay. And you remember the Court advising you of the

maximum and minimum sentences you were facing based on

these charges?

A. Yes, sir.

Q. Distribution of crack second carried five to 30 years;
right?

A. Yes, sir.

Q. And you got 20 years on that; right?

A. Yes, sir.
Q. So that 20 years is well within the five to 30 range:;
right?

A. Uh-huh.
Q. Okay. And the distribution within proximity is ten to

15 years, and you got the maximum of 15 years on that;

right?
“A. The max that I read was ten years.
Q. Okay. Did the Court advise you that it was ten to 15

years during the plea hearing?

A. That's what my attorney came and told me at fhat time.
Q. And the sblicitor and the Court both told you exactly
what you were going to get sentenced to if the Court

accepted the negotiated plea; right?
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A. Yes, sir.
Q. Okay. So you knew exactly that you were going to get

a 20-year sentence .that you'd have to sefve 85 percent of?
A. That's what they said, yeah.

Q. All right. And you are guilty of not just possessing
but actuélly distributing cocaine base in this instance;
right?

A. Yes, sir.»

Q. And you admitted that to Judge early at the plea

hearing?
A. Yes, sir.
Q. And the police have you on Videotape making this drug

sale; right?
A. I never seen the videotape.

MR. CORNEY: That's all I have, Your Honor.

THE COURT: All right. Mr. Moorehead, anything?

MR. MOOREHEAD: Just one question.

REDIRECT EXAMINATION

BY MR. MOOREHEAD:
Q. Assuming that you were subjected to three strikes is
that something —-- if you would have been advised properly
by Mr. Wood, were you willing to accept that chance at
trial?
A. Yes, sir. I still would have gone to trial.

MR. MOOREHEAD: No further questions of Mr. Williams.
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THE COURT: All right. Thank you. You may step down.

All right. . Mr. Moorehead, anythiné further?

MR. MOOREHEAD; One more witness. Wanda Williams.

WANDA WILLIAMS, having been duly sworn, was examined
and testified as follows:

THE .CLERK: Have a seat in the witness box and state
your full name for the Court.

THE WITNESS: My name is Wanda Williams.

DIRECT EXAMINATION

BY MR. MOOREHEAD:

Q. Ms. Williams, are you the mother of Joe Williams?
A. Yes.
Q. Okay. And were you present in court on January 12th

of 2010 when your son pled guilty?
A. Yes.
Q. Do you recall going back into this xoom over here to

my left and having a conversation with your son and with

Mr. Wood?

A. Yes.

Q. Okay. And what was said during that conversation?

A. Basically hé was,taLkingbabout if he went to trial he

‘would probably .get life, I guess. And if he take the plea-

he would get 20 Years.

Q. Okay. Do you recall if Mr. Wood ever advised your son

‘about the sentence rangeé of what he was pleading guilty
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to?
A.

Q.

No.

Do you recall if Mr. Wood ever advised your son about

the three-strikes rule?

A.
Q.
A,

Q.

No, sir.
Okay. Do you know what that is?
Yes, I know.

Okay. And do you recall Mr. Wood ever advising your

son about possibly going to trial on a lesser-included

offense because he only had .57 grams of cocaine as

compared to one gram or more of cocaine?

A. No, sir.
MR. MOOREHEAD: Okay. No further questions, Your
Honor.

THE COURT: Anything?

CROSS-EXAMINATION

BY MR. .CORNEY:

Q.

Ms. Williams, were you there during these ten or so

meetings that your son had with Mr. Wood?

A.

Q.

I didn't understand you.

Were you present at the ten or so meetings that your

son had with Mr. Wood pricr to --

A.

Q.

No, just that one in there.

So there's no way way for you to really know what they

discussed before they entered the courtroom?
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a

A. No.

MR..CORNEY: That's all I have, Your Honor.

THE COURT: Thank you, ma'am. You may step down.

THE WITNESS: Thank you.

THE COURT: Mr. Mooreheéd, anything further?

MR. MOOREHEAD: 'No, Your Honor.

THE COURT: Anything from the State? _

MR. CORNEY: We would like to ¢all Mr. Staples Wood,
please.

THE COURT: -All right. Mr. Wood, where are you?

MR. WOOD: I am in the process of -- where am I, like,

"geographical location?

THE COURT: Yeah. Are you in a law office?

MR. WOOD: I'm in Mobilé, Alabama. I am in the middle
of moving, and I'm in my new kitchen right now. |

THE COURT: Well, we're going to -- as an officer of
the Court}-we are going to trust that you are M;.’Wéod.

MR. WObD: Yes.

THE COURT: T don't know if anybody knows Mr. Wood who:
can verify tﬂé voice, but I'm going to let the clerk swear
you if you don't mind. If you'li radaise your right hand.

NORMAN STAPLES WOOD, having been duly sworn, was
examined and,testifiéd via'telephone as follows:

THE CLERK: - Please state your full namé for the Court.

THE. WITNESS: - Norman Staples Wood.
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THE COURT: All right.
DIRECT EXAMINATION
BY MR. CORNEY:.
Q. Mr. Wood, I'm Rob Corney. "'I'm going to try to take my

time with this, make sure I don't talk over you while
you're giving us your answers and whatnot. It's not
something I'm so great at, but I'm going to give it a
try.

Mr. Wood, do you recall meeting with Mr. Williams to

discuss these charges?

A. I do.

Q. Okay. Do you recall the number of times you met with
him?

A. T don't. It was as needed. Every time something came

‘'up or, you know, we basically had to prepare for two

trials. They wanted to try two different times, first for
the first distribution and another time for the second
distribution. |

So in preparation for two trials and discussing this
case in general, we had to meet, I mean, you know, a
good -- a lot. So I met with him however many times it
was necessary to do the work that we had to do.
Q. Okay. If you had to roughly eétimate how many times,
is there any estimation you can give us or you don't have

any idea?
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A, You know, the estimation that Mr. Williams gave of
about ten seemed about right.
Q. Okay. And do you recall what you discussed with
Mr. Williams during those meetings?
A. I'm looking at my time sheets right now. You know,

like I do with every client, I‘got ny file in the mail. I
got.the little packet. I only —-- aé far as criminal cases
are concerned in Aiken, I onlyltook, you know, the court-
appointed stuff. I was on a-court-appointed basis. So I
got the littie mail from the clerk.

And, uh, I know that clients donﬂt like to be in the
jail-fér long without talking to their lawyer. So I
looked at the charges and printed all of this;stuff out
and fhought about it.

And so I got that_on 89-29-09, and my notes reflect
that the very next day I worked two, almost three hours on
the case and I met with him in jail. So we basically just
talked éboutAthe charges and, you know, what they meant.

And. then as the case progressed and I got a better

'idea what we were looking~ét, I met with the solicitor.

‘And we just, you know, sort of worked through'the cases

together.
Q. Okay. And do you recall discussing his constitutional

rights with him? Like his right to trial by jury?

A. Absolutely. And, I mean, I told him, you know, I
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would be ready fot trial if he wanted to go to trial. We
talked about, you know, everything there was to talk about
and we went over, basically, everything.

We went over trial tactics, you know; everything.

Q. Okay. We;e you able to discuss his version of the
facts with him?

A. Yes. Well, that's one thing I explain to everybody.
If he was in the room, you know, with me and I said, look,
Mr. Williams, right now you are innocent. You are
iﬁhocent. You're an innocent man, and the State has to
prove you guilty beyond a reasonable doubt.

So, there are certain things the State has to do to do
that. And my job is to make it very difficult for them to
do that. And that's exactly what I'm going to do. I'm
going to do my best to poke holes 1n their case.

And the first thing we got to do ié, you know, look at
their case and ascertain whether or not I'm going to be
able to do that. And so we went from there, you know.
Yeah, absolutely.

Q. Okay. Do you recall any investigations you did in
this case for him?
A. Sure. Well, I looked at all the State's evidence and

I, you know, they had two different cases and two

different videotapes.

And then on another -- on the first case they had a

4
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voice recording. So, in the first case I had to -- I

looked into the confidential informant. I think her name

-- I can't remember her name right off.the top of my

head.

But Joe_basically>called her up ——,she‘called up Joe
and asked for, well/ presumably she asked for drugs.
That's what it soﬁnded like on the voice recording.

So what I did was, it wae‘in the Sav-A-Lot parking
lot. I think it's not far from downtown. So I went to
the parking lot, sort of took a look arocund. If you'starf-
doing stuff like that, it's amazing-when you're going to
have an aha moment. | |

So I went and looked at the parking lot and, you know;
just checked it out, checked out what kind of area it
was. You know, basieall§ what I wae_hoping to happen was
some sort of.eureka<moment, you know, to maybe find
something to give me what I needed to poke holes in the .
State's case. |

So what I ultimately determined was that, you know, at
no time in that -- and I'm talking about the first case,
not the ease thet Joe ultimately pled to, the first. case.
That at no time did Joe actually ever state on the phone
that, you know -- he never really said, I'm going.to sell
you drugs. He never mentioned crack cocaine or anything

like that on theuphone. He Jjust said, yeah, yeah, uh-huh,

.
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uh-huh.

And the confidential informant wasAdoing all the
talking. She said, I need some Gs and all of that kind of
stuff. Well, I started thinking well, you know, uh,
video -- a voice ;ecording can be manipulated and of
course, you know -- and then IAlookéd’at the videotape of
the confidential informant. At no time could you ever
actually see Mr.. Williams hand her anything. I mean, it
was all just -- they're videotaping in a dark car. And
then of course when the police swarmed the car, she had
the drugs on her.

Well, I looked at her records. And she hadlg rap
sheet. I mean, it was -~ it was pretty impressive --'

THE COURT: Hold on a minute.

THE WITNESS: -- for the convictions that involved
dishonesty --

THE COURT: Mr. Wood, Mr. -Wood. This 1s Judge
Barber. Does this‘have something to do with the case that
we're here today on?

THE WITNESS: Yes.A That's right. This is
something --— I mean, this has to do with my investigation
of the case in general.

THE COURT: “Well, let's -talk about the onevwe're here
on today on if we could.

THE WITNESS: Okay. This is -- I mean, -this is a case

1
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fhat‘he was charged‘witﬁ.

THE COURT: ‘Weii, he's not filed an appiicatianon
this. So on ﬁhaf case —- |

THE WITNESS: Okay. So fou want me to.just, you jusﬁ
wanﬁ ﬁe to sticklfo“just‘this'one,‘the‘co;trolled or the

buy that he did right:on, right near or allegedly right

downtown in- Aiken?

THE COURT: Mr. Corney, is there anyrreason to go into
the other case? |

THE WITNESS: Well, it just shows how, iyou know -- I
mean, I can see where it's relevaﬁt if we're talking abouﬁ
my represeptation~of Mr. Williams. I think I did anv
oUtsténding job in‘preparing for that trial, if I do say
so myself. I worked very hard on'it.

MR. CORNEY: He represented him on both sets of these

charges. I think it's important. to go into it to show the

investigatioﬂ he did overall for his client.

He's claiming ineffective assistance‘oftcounsel. I
think it's relevant to show how he représented'hiﬁ‘on~all
charges that he had.

THE COURT: ‘Well, my uhdersfanding he's claiming --
the basis is that he's upsét‘that-the case didn't go to-
triai becauée he didn't know that the jury might be.able
to decide, hey,.he Wasnft selling,.he was just possessing

and it was something'less than a sufficient amount of
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cocaine to be possession with intent to distribute even
though the State's claiming that, that they héve somebody
that went in and actually bought from him which does
amount to distribution.

But, all right.

THE WITNESS: Well, Your Honor, siﬁce you're -~ 1if I
may interrupt. And I apologize, Your Honor. I know it's
a little bit different from me being on speaker phone with
the Court right now, but if we can just jump into that
issue and get back to anything else-you need.

-On that particular issue, they had a tape of
Mr. Williams. A guy looked -- I'm giving Mr. Williams the
benefit of the doubt now.

It. looked just like Mr. Williams. He had é gun in one
hand and crack cocaine in the cother and he's selling to
somebody on videotape. You can tell -- sir?

THE COURT: Wé didn't say anything. Go ahead.

THE WITNESS: ;Oh, okay.

So it looked just like Mr. Wiliiams.

And, I mean, I know I discussed the lesser included
issue with Mr. Williams, but, you know, wheﬁ it comes to
going for a lesser included case like that, you either got
to go for broke or, you know, I mean, you got to go all
the way.

You can't just say, well, you know -- basically, I
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mean, it was just no hiding 1it. He would have been -- I
mean, he would have -- you're staring into a videotape.

So the way I would have attacked that would be some.  sort
of predicéte_issue or some sort of, yoﬁ know, if the
oppértunity arises, some soft of chain of custody issue or
something like that.

But the lesser included argument would not have worked
at all. That would have been a terrible strategy because
you're just telling the jury, yeah, he did have some
cocaine but, you know, cut him some slack.

That woﬁldn't have -worked in this case, not when
you're holding a gun in one hand and you're holding crack
cocaine in another.

So, I mean, we -- you know, I actually went to the
place where he allegedly -- and I'm giving Mr. Williams
the benefit of the doubt again, allegedly sold the drugs.
I talked to the person who owned the houée, I interviewed
him.

I took a look around. I took a look around. I talked

‘to some people who lived in the neighborhood, spent about

45 minutes doing that. Again, I was hoping for some sort
of aha moment but when it boils down to,it,'you know, the
only thing Mr. Williams was sure he wanted é trial. And I
was prepared, you know. I was familiar with,the'case.

But the only thing there really was for me to do in
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this case was to go into court and basically fall on the
sword.

So, and I've convicted people using videotape before
so, I mean, I've been a prosecutor before so. That was
sort of -- if you want to -- if you would like to lay your
focus on some particular issues that you all brought up,
you know, that's -- I mean, that's really what happened.
BY MR. CORNEY:

Q. All right. Mr. Wood, did the weight.of the crack that
he had-on him, less than one gram, did that concern you?
Or did you ever look into possession of less than one gram
of crack as a lesser-included charge?

A. I mean, like I said, in this particular case that
would not have been -- I mean, it wouldn't have been a
good tactic because, I mean, you can't go to the jury and
say, you know, well, he had this, you know, this cocaine
but I want y'all to cut him some slack because, you know,
he was selling it.

But, you know -- so, as far as a tactic, that wouldn't
have been a good idea. But, I mean, we discussed lesser
included charges in our first conferences but, you know,
as far as getting a plea deal, the State wasn't willing to
cut him any slack or they weren't willing to, you know,
plead him out to anything less.

You know, the deal was what they ~—- he got the deal
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that they offered, and I felt that he was lucky to get
that. |
Q. Did you discuss his prior criminal record with him and
how many drug-type distributions and possession charges he
had prior to this?
A. 'Yes, I did. And of course that made him, you know,
Vulneraele to,‘you know, an enhanced sentence had he'—— if
he was:to be eonvicted for any of these other charges that
he was -—- he -- that the State ultimately nolle prossed.
Q. Okay. The 2005 possession of‘marijuana with intent to
distribute, I believe, is the charge he said that -- he
stated on the record was erroneous. He stiil had a 2000
charge that would have counted as a strike :as well; right?
A. I believe so. Aceording to, yeah, you know =-- yeah.
Q. I mean, he had sufficient charges from~these‘two
incidents you're talking about to give him at least two if
not three or,more strikes; right?
A. That's correct. And I remember -- yeah, I meaﬁ, that
is the whole situation when the time ceme. And, yeah, I
looked at all the issues. And I remember him telling me
that it wes impossible for him to be charged: Back, I
think it was 2005 distribution of coeaiﬁe, he said he was
already in jail for something.

And I did bring that up during the élea colloquy.

But, it's on paper so.
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10Q. It was ultimately -- was it ultimately Mr. Williams®
decision to take this plea?
A. Yes, it was.
Q. And you discussed that with him and his mom before he
dctually entered it on the record; right?
A. Yes. And, I mean, I remember I told him I was ready

to go to trial and he said that's fine but wanted to, he
wanted to plead.
Q. Do you feel you coerced him in any way or you
threatened him or .there was some threat out there that
made him plead guilty to this?
A. Absolutely not.
MR. CORNEY: That's all I have, Your Honor.
THE'CbURT: Mr. Moorehead, anything?
MR..MOOREHEAb: Thank you, Your Honor.
CROSS—EXAMINATION

BY MR. MOOREHEAD:

0 Mr. Wood, can you hear me?

A I can, Mr. Moorehead. Thank you.

Q. Thank you. You reviewed fhe videotape; correct?

A That's right.

Q Okay. And is it true that the videotape is somewhat

dark because the lighting inside the house was not great?

A. I mean, I guess you could say, you know ——_yéu could -

use that. It was somewhat dark. I wouldn't call it -- 1
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mean, yeah, you could say somewhat dark. It wasn't dark
by ‘any means though.
Q. You have reviewed the trial transcript from
Mr. Williams' guiify plea before today's hearing?
A. - I have.
Q. "And in there it does mention that the video is dark
because the light is on back -- 1it's back-lit; correct?
A. I, I don't remember thét in the-transcript. Am i

supposed to look at the transcript right now to refresh my

recollection? Who said that on the transcript?

Q. Sure. I'll find that out in a 'second for you.

On page 15, it's Mrs. Young speaking. Oh line number
20 it states that the:video inside of the house is dark
because the light is behind him, referring, I guess, to
Mr. Williams. However there is a side shét of him going
into the door.  And I, meaning Mrs. Young, believes that
if a jury were to review that they would find that
evidence to be very compelling.

Do you see that?
A. I do see that. And my recollection of the video 1is
that the guy walks in, Joe Larke Williams is‘sitting on
the couch. And( you‘know, there's light from all the
windows around the room.

So, I mean, I,lIv—— after knowing Joe Larke Williams

and sitting with him in jail and looking.at the video; I
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could tell it was him.

Q. Okay. The side shot of Mr. Williams going through thé
door, do you recall that being on the videotape?

A, I don't. Of course, and .I don't have the video right
in front of me, but I just remembered tﬁe scene of him
sitting on the couch and there's a gun and then there's
the cocaine.

Q. Okay. Did you ever_review that videotape in the
presence of Mr. Williams?

A. I wasn't able to. I could not ~- they do not have a
video recorder iﬁ the jail. And I-suggésted that they
bring some sort of videotape to the jail or some sort of
machine-that I could do that, but they didn't have it
available.

And they were having some sort of technical difficulty
with the actual .jpeg or .ipeg or whatever the format was,
getting it to me. Actually they ended up being able to
get it to me but at the time I didn't have a laptop that I
could take it to Mr. Williams to see.

So what they did was they printed out some stiil shots
of Mr. Williams and I showed it to Mr. Williams. So he
waé able to review those. Just the still shots, you know,
not the video but the still shots.

0. Okay. Did you maybe before -- at the courthouse

before his guilty plea, was there maybe a laptop or a

/9
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video, a VCR available for you. to review the tape at that

time?

A. No. I mean, there probably was in the courthouse but,
I mean, he didn't - nobody --.I never showed it to him.
He didn't aék to see it, you know. Tt just wasn't an
iésue.

Q. Okay. Do you think it would have been important for

Mr. Williams to review the videotape and make a final
determination as to whether that was in fact him sitting

on thevcauch?

AL He didn't really .seem to be interested after I showed

him still shots. And, you know, I guess I would have --
he could.have gone down to the.soiicitor. They don't have:
é video in the courtroom. So, I méan, I guess it means by
what you mean available.

They weren't letting him out of .the holding cell, you

know, the-ho%ding cell where they keep the people before.

So I guess for him to see the video he would have to be
unshackled, put in handcuffs, he would have had to be
taken down to the solicitor's office to watch it.

And, I mean, they just -- they just wasn't -- I just
actually don't see that happening.>
Q. Okay. During your conversations Wifh Mr. Williams at
the jail or at the courthouse before His plea -- and

backing up a second.
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Was his mother present during the -courthouse
conversation you had with Mr. Williams at some point in
time?

A. She was. And it was very, I guess :it was very
emotional for her and for him.

Q. Do you recall discussing with Mr. Williams about him
actually going to trial and taking his chance regardless
of the potential three strikes issue?

A. Yes.

Q. Okay. Did -- do you recall having a discussion with
him about him possibly pleading to the possession charge
of .57 grams?

A. Well, that wasn't on the table but, yes. I mean, they
weren't offering that though. So, you.know, there really
wasn't —-- you know, when we first met I said, there's
going to be lesser included charges here. There's going
to be, you know -- there's a lot of different ways this
case could go. We're going to see what we can do and see
whiéh direction, you know, we can take this case.

But at that time, at that particular time -- are you
asking'—— lef me back up.  Are you asking me if the State
was offering that?

Q. I'm asking you if you had discussed that possibility
with Mr. Williamé first?

A. Well, without the State offering it,- I mean, they
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brought me their best offer. It wasn't a possibility at
that time. |
0. Okay. Did you ever ﬁake a counteroffer to the State
about him pléading to possessing .5??
A. Whatever I &id, I don't remember exactly how the
negotiations went, but let me)put it this way. .They'Were
ready to send him to jail for life and they wanted him to
be in jail for a long time. - |

And whatever I did it was, I mean, it was the best
deal bqssible. I mean, what bésically happened that was,
that was him accepting my counteroffer. The plea that he

took was the counteroffer.

Q. Okay. X
‘A. And that was a good counteroffer at that.
Q. Did you have a chance to review Mr. Williams' criminal

history prior to making a final decision about going‘to
trial or doing a plea?

A. Yes.

Q. And what did his criminal history show as far_as

priors that would have affected him?

A. I mean, right'off the top of my head T reﬁember, you
know, he had some priors. He had some stuff that happened

when he was much younger, maybe 13 years old. Of course
that doesn't count.

And then he had, vyou know, I know he_had some other
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stuff. I think he had something that happened in 2000.
But, yeah, we talked about all of this stuff and we went
over it with a fine-tooth comb.

It was actualiy -~ from me going over it with him in
such detail, I became aware that one of the charges that's
on his record, according to him, is not ébmething that he
could have been convicted of. So that's why I objected to
it during the plea colloqguy. ‘ |
Q. Okay. We're talking about the crack distribution
within.proximity of a school from 20042 | ‘

A. Something -- yeah; That rings a bell.

Q. What did youvinform the State or thé Court about that?
A. I'm sorry. What?

Q. What was your .-- did yoﬁ talk with the solicitor's
office about that charge possibly being an error?

A. I might have:: But with the 2000 charge and with him

pleading to the second offense -- I think it was a 2000
charge, yeah. I know I'm not supposed to ask, ask
questions but, I mean that -- even with that charge not

being considered, I think he pled to a'sécond offense.
So, so, I mean, it was likely it didn't get considered
anyway, SO... |

Q. Did he infozrm ybu-for the 2004 charge that he was
incarcerated?

A. I'm sorry. I don't understand.
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Q. Well, for the' -- on his -- ih{the Department of
Corrections" sheet for previous offénses for the crack
distribution within_proximity'of a sbhool back on,
sentence start date of 11—12—2004;_did he inform yéu that
he wés in fact iﬁcéréerdted at that time?
A. Yes, yes; he 'did. And I brougﬁt that up during the
plea.
Q. Okay.

THE COURT: Anything further, Mr. Moorehead?

MR- MOOREHEAD: " If I can have‘just one brief second,
Your Honor. (Pause:) ' |

No, I don't believe‘éo.

v

THE COURT: Anything further?

MR. CORNEY: Nothing further from.the State, Your

Honor.

. THE COURT{ _Thaﬁk you, Mr. Wood. 'Thénk»you very much
for your cou;tesy.

MR. WOOD: Yes, Your Honor. Thankjyouf

Should I stay on the phoné? Is there going to be some
conclusion to this? |

THE COURT: -Weily I'ﬁ going to.give them én
opportunity to make'any further statement. Do you have
any further witnesses ffqm the Stafé?:gb

MR. CORNEY: No further witnesses.

THE COURT: Anything from the Applicant?
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I mean, you're welcome to stay on. But if you want to
get back to moving boxes, we'll certainly allow you to do
that, too.

MR. WOOD: Well, actually, I would like to stay on.
You know, I understand and I support my, I guess, my
ex-client's constitutional right to say I was ineffective
counsel, but I would like to stay on to the conclusion of
this hearing.

THE COURT: Let me ask you something. Do you all have
a coby of his rap sheet in front of you?

MR. MOOREHEAD: Yes, Your Honor.

THE_COURT:‘ All right. It shows he had a conviction
in 2000 of something? A drug conviction?

MR. MOOREHEAD: 2000 drug,.crack distribution
proximity of a school.

THE COURT: And then he had something, you say, in
20047

MR. CORNEY: On the sheet it says but --

THE COURT: What is. that, a probatibn revocation
because of the 2000 charge?

MR. CORNEY: Yeah, these are just SCDC records. These

aren't rap sheets.

THE COURT: Then he has another convicticon in 2005,
marijuana?

MR. MOOREHEAD: Yes.
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. THE COURT: So he had two prior conviction regardless.

MR. CORNEY: From his SCDC record, that's what it
looks 1like.

THE COURT; Pardon me?

MR. CORNEY: From his SCDC record that's what it looks
like, but I don'ﬁ know if he's contesting the 2004 charge
or the 2005 charge.

THE COURT: I think he admitted on the stand. Didn't
you admit you had a marijuana conviction?

THE APPLICANT: Yes, Your Honor.

}jHE COURT: And you had the 2000 distribution
conviction?

THE APPLICANT: 2000, vyeah.

THE COURT: So there wés two'priors prior to this. So
this would have been his third or greater; correct?

That's not an issue in this case then; is it?

MR. MOOREHEAD: Doesn‘t.appear £o be, Your Honor.

THE COURT: AllAright. Anything you,waﬁt to tell me,
Mr. Moorehead?

MR. MOOREHEAD: Just, Your Honor, that, you know,
according to Mr. Williams' teétimony and speaking with him
that he was never afforded a reasonable opportunity to
review this videotape and make a rational decision based
on advice of counsel as‘to whether he -- even if he

exposed himself to three strikes, about proceeding to go
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to trial because he was only possessing .57 grams.

' ~And, Your Honor, it's Mr. Williams' assertion that,
you know, he-should have been advised of that, and that he
shouldn't have been subjected to the sentence that ﬁe was
actually incarcerated for, you know, despite what's on the
transcript.

And it's his assertion that he was not given effective
assistance of counsel and he would have made an entirely
different decision if he would have known exactly all the
options that he had and was specifically able to review
the videotape beforehand..

THE COURT: Anything you want to say?

MR. CORNEY: I don't think I have anything to bring
before you after the testimony today and the facts in the
record and his prior record, Your Honor. I believe that
all speaks for itself.

And I think it's just ridiculous to say he was
ineffective to where -- that he had already said the
solicitor was ready to lock him up for life without parole
on a third strike. And he got 20 years on both of these
charges and he's only going to serve 15 years on it.

That's all I have,iYour Honor.

THE COURT: I normally don't rule from the bench but’
many times I like to give the Applicants the opportunity

that they ask for to go back and be retried on all the
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charges that they had pending so that théy can see whether
they really made a smart decision.when tHey did that and
sometimes you got to protect them from theméélves.‘

I'm going to deny his application. I'm goihgvto find
that clearly this was a case where he was charged with
selling. He was -- all the evidence seemed to indicate
that the evideﬁce was that he was selling. They had a
video of which ‘he' received the still photographs of the
video. Apparently that seems to be a fairly common
occurrence. here in Aiken County that they, because of the
videos they just make stills of the video.

And it just, you know, he's got the benefit of his
bargain. I think he clearly understood. He acknowledged
today thatihe was just selling and he's just unhappy with
sentence and I can certainly understand that.. It's a
severe sentence. |

But if the State will prepare me an order. I'm, going

to find that the representation was more than sufficient

.in this. case.

MR. CORNEY: Thank you, Your Hoﬁor.

MR. MOOREHEAD: Thank you.

THE COURT: All right. Thank.ydu all.

MR. WOOD: Gentlemen, it was -- well, have a nice day.
THE COURT: Yes, sir.

END OF CASE: 11:15 A. M.
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CERTIFICATE OF REPORTER
STATE OF SOUTH CAROLINA )

COUNTY OF AIKEN )

I, Cheri L. Young, Registered Professional Repdrter
and Official Court Reporter for the State of South
Carolina, Second Circuit-~At Large, do hereby certify that
the foregoing is a true, accurate and complete transcript
of ;ecord of the broceedings-had and evidence introduced
in the hearing of the captioned case, relative to appéal,
in the :.Court of Common Pleas for Aiken County, on the 15th
day of July, 2011. | .

I do further certify that I am neither of kin,
counsel, nor interest to any party hereto.

I have hereunder set my hand this 23rd day of May,

Cheri L. Young,
Official Court porter
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'STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLE

2

- >
w

COUNTY OF AIKEN

Joe Larke Williams, #*26661 1.
Applicant,

V. |

State of South Carolina,

Respondent.

Nt/ e N Nt N N N e’ S S N S N N N s

This matterl comes Befpre the Court by way of an Application for Post-Conviction Relief
dated June 23, 2016. The-Respondent mac;e its Retuml on December 16, 2010. A hearing was
convened at the Aiken County Courthouse (;n Friday, July 15, 2011, at whic‘h time the Applicaﬂt
WZ.lS‘ pl;es'ent in éoun anfi represented lby Jeffrey ‘Moo_rehead, Esquire. The Respondent was .
represented -by Rob Corney of the South Carolina Attorney General's Office. This Court also
had before it the records '.o'f the Aiken County Clerk of Court, the transcript of the proéeedings
against the Applicant, and'the Applicant's recdrds: from the South Carolina Department of
Corrections. |

PROCEDURAL H[STORY

‘The Applicant isvpresently confined in the South Carolina Department of C'orrections
pursuant to orders Qf commitment of the ‘Aiken County Clerk of Court. The Apfplicant was
inc.iicterd‘ for‘ Distribution of_Cocaine Base Within Proximity 6fa School (2009-GS-O§2-2008) and
Distribution of Cocaine Base (2009-CP-02-2009). He was represen'ted by Norr;nan Staples

-Wood, Esquire. On January 12, 2010, the Applicant pled guilty to before the Honorable Doyet A.
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Early, [ll. He was sentenced to fifteen (15) years imprisonment for Distribution of Cocaine Base
Within Proximity of a School and to twenty (20) years imprisonment for Distribution'of Cocaine
Base (2" Offense). The sentences were to be served concurrently. A notice of appeal was filed,
but the appeal was dismissed by the South Carolina Court of Appeals on February 22, 2010. The
Remittitur was sent on March 16, 2010.
In his current application, Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. Ineffective assistance of counsel.
a. Failed to object to use of prior charge for purposes of sentence
enhancement.
b. Failed to advise as to lesser-included offense of simple possession could
be a possibility at tnial.
c. Failure to object to illegal sentence.
d. Failure to object to sentence which exceeds the maximum allowed by law,
2. Involuntary guilty plea.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has

heard the testimony. at the post-conviction relief hearing. This Court has further had the

opportunity to observe the witnesses presented at the hearing, closely pass upon their credibility

and weigh their testimony accordingly. Set forth below are the relevant findings of facts and .

conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).
Ineffective Assistance of Counsel
The Applicant alleges he received ineffective assistance of counsel. In a PCR action,

“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasier v, State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), k

SCRCP). Where ineffective assistance of counsel is alleged as a ground for relief, thé Applicant
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must prove that "counsel's conduct so undeﬁnined the proper functioning of théAadversarial
process that the trial cannot be relied upon as having produced a just result." Strickland v. -
Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80-L.Ed.2d 674,.6924(1984); Butler v. State,
286 S.C. 441,334 S.E.2d 813 (1985). |
- The proper. measure of perfémance is whether the attorney provided repfesentation
within the range of -competence required in criminal cases. -Courts presume that counsel
rendered adequate assistaﬁcc and made all 'signiﬁ;:ant' decisions in the exercise of reasonable
i:rofessional judgment.‘ Butler, Id. The Applicant must overcome this presumption to receive
relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
I;irst, the Applicant mpst-pfove that counsel's performance Was deficient. Under this
prong, attorney performance is measured by its "reasonébfeness.undér professfonal norms."

Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland, supra). Secohd, counsel's deficient

performance must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors,.the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A reasonable probability is.a probability

sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186,

480 S.E.2d 733, 735 (1997) (citing Strickland). With respect to guilty -plea counsel, the

'

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,

“he would not have pled guilty and would have insisted on going to trialt Hill v. Lockhart, 474

U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).
Failure to Object to Use of Prior Conviction For Enhancement of Sentence’
Appliéant has alleged counsel was ineffective for failing to object to the State using prior
charges to enhance his Distribution ofCocaine Base charge:“ to a third o%fense, Namely,;‘Applicant

3



alleges that during the plea hearing, the solicitor stated Applicant had a prior drug charge from
2004 that Applicant alleges could not be on his record as he was incarcerated in 2004 when the
charge occurred. This misstatement was brought to the Court’s attention immediately by plea
~ counsel on the recorc_i. Additionally, this misstatement did not affect the charges Applicant plead
to as Applicant testified at th‘e PCR that he did in fact have a prior conviction for distribution of
crack within proximity of a school or park in 2000, as well as a possession ofmarijgéné with
intent to distribute'chargerfrom 2005. Applicant also testified that as part of the plea négotiations
in this case, the solicitor ag_reed to nolle prosse two (2) pendiqg drug distribution charges. Based
on these facts, this- Court finds that Applicant’s allegation involving improper use of prior
convictions for enhancement purposes is without merit. Including the distribution charge which
Applicant pled to here (2010-GS-02-2009), Applicant has a total of four (4) total drug.charges
that could have been brought before the court for enhancement purposes. Applicant ultimately
pled to this drug é:harge as a second offense, which was a generous plea deal consideripg
Applicant could have been facing life without parole under the “three strike” rule in Séuth
- Carolina. Therefore, thg Court tinds there was no objection to be made by plea counsel in this
regard as there were more than sufficient prior drug charges to enhance Applicant’s chérge to at
least a second offense.
Failure to Advise of Lesser Included Sentence

Applicant has also alleged that counsel was ineffecli;/e for failing to advise Applicant of
the possibility of the lesser included-offense of simple possession of crack, as the amount
Applicant sold was less than one grém. Counsel testified at the PCR hearing that he thoroughly
i‘nvestigated the lesser offense as well as had several discussions with Applicant about :the
potential ofs'eeking a lesser offense, both through a plea and at trial. Counsel articulated that

4
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after speaking’ with the prosecutor on thé case several( times regarding the possibility o;fpleading
to a lesser offense, the solicitor’s office made it clear that they would not offer a plea to “simple
possession” for Applicarit. Further, counsel'téstiﬁed that based on his review of the Stziite’s
discovery, it was very unlikely that any jury would buy into a lesser charge of simple possession.
According to couns‘el’s testimony, there was a videotape of the controlled drug purcha_se in
which the camera clearly shot Applicant holding a gun in one hand and a bag.of Qhéi appeared
to be crack in the other, at'which time he undertook selling the crack to the confidential
informant. Counsel testified that he had réviewed what was on the tape with Applicant during his
meetings with him, as well as provided Applicant with st}ll-shots from the videotape, a:nd :
discussed the likelihood that a jury would not buy into a lesser included offense based ,oin that
videotape. Finally, counsel testified it was in fact Applicant’s ultimate decision whether or not to
enter this plea fo; the negotiated sentence, which Applicant made th(; voluntary and knowing
decision to do based on the evidence against him, his pribr‘criminal history and potential
sentences he was facing.

Upon resting their case at the'PCR hearing, tbhe' Court’inquired into’ Applicant’s prior drug
convictions at wh;lch time App!icant and PCR counsel conceded Applicant’s prior reb(;rd, ‘
including a 2000 distribution of crack charge, a 2005 possession of marijuana with intent to
distribute charge, the charge pled to here, as well as two additional distribution char.gels that were

dropped by the solicitor. Based on these facts, this Court finds that not only did plea cqunsel

 fully investigate the possibility of a lesser offense, but he did his best to negotiate the best plea

offer possiblé for Applicant based on the circumstances, kept Applicant informed of all possible '
plea deals and trial strategies available, and gavethe Applicant all the information necéssary'for :
him to make a knowing and voluntary decision whether to enter this plea. Ultimateiy, Applicant

b}
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made the decision that it was in his best interest to enter this plea to-a second drug offense with -
full knowledge of the negotiated sentence that'would be imposed.
| Fuailure to Object to [llegal Sentence

Applicant finally alleges counsel was ineffective for faili‘ng to object to what he calls an
“illegal sentence” imposed by the plea court. This Court finds that this allegation is also without
fnerit. Based on the testimony of Applicant and plea counsel, Applicant was fully advised by
both counsel and the court of the maximum and minimum sentences he was facing based on fhe
charges. Additionally, Applicant entered his plea under a negotiated sentence which he fully -
knew the conditions of. Under S.C. Code § 44-53-375(B)(2), the penalty for distribution of
cocaine base (crack), second offense is “not less than five years nor more than thirty years, or
fined not’ more than fifty thousand dollars, or. botﬁ.” All sen‘tevnc‘es recited to Applicant on the
plea record, as well as the sentences imposed as part of the negotiated sentence, are within the
-l-imits provided for by law and therefore are not illegélrsentences. “A sentence is not excessive if .

within statutory limitations and not the result of partiality, prejudice or corrupt motive.”

| Cummings v. State, 274 S.C. 26, 260 S.E.2d 187 (1979). The Court tinds no deficiency in
representation on plea éounsel’s baﬂ in regards to objecting to an illegal senténce.‘
CONCLUSION
The Court finds Applicant has failed to carry his burden in proving ineffective assistance

of counsel based on the Strickland v. Washington two-prong test. Applicant got the benetit of the

bargéin for which he pled after being afforded full, competent assistance of plea counsel.
Counsel acted reasonably based on professional horms at all times during his representation of
Applicant and Applicant has failed to present any evidence to the contrary. Based on the record
and the facts adduced at the PCR hearing, this Court finds and concludes that the Applicant has

6
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not established é\my constitutional violations or deprivatipris.‘that would reciuire this court to grant
his application. Therefo—ré, this application‘ for post coﬁvictiqn relief must be denied and
dismissed with prejudice.

This Court advises .App,licant that he must file a notice of intent to appeal within thirty
(30) days from the recéipt of thivs‘Order to secure rthe.apﬁroériaté appell.ate review. His attention
is also directed to. South Carolina Appellate Court Rule 243 fér appropriate procedures after
.i_mtice has been timely filed. - | |

IT IS THEREFORE ORDERED:

1, That the application for post conviction relief be dismissed with

. prejudice;
- 2. That the Applicant be remanded to the cuétody of the Respondent;

AND IT IS SO ORDERED this 2 _day of Axser” 2000/

/) T /7 -
(o D Ps
Janfes 2-Barber, 111 ‘
Presiding Judge
Second Judicial Circuit

f/ M’"/gﬁ;

South Carolma




STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN ) '
) .
loe Larke Williams, 26661 | ) CASE NO.
(] plaintitr ) 2010-CP-02-1470-
)
V. ) MOTION AND ORDER'!NFQRMATION
) FORM AND COVER SHEET
State Of South Carolina ) '
X Defendant. )
"Plaintiff’s Attorney: Defendant’s Attorney:
Jeffrey Moorehead, Bar No. Robert Corney, Bar No.
Address: Address: ,
Post Office Box 5505  Aiken SC 29804 Post Office Box 11549 Columbia SC 29211-1549
phone: (803) 648-0421 fax: phone: (803) 734-3737 fax: (803) 734-4113
e-mail; other: e-mail: other: ' :

[JMOTION HEARING REQUESTED (attach written motion and complete SECTIONS [ and II
(] FORM MOTION, NO HEARING REQUESTED (complete SECTTIONS II and IIT)
P< PROPOSED ORDER/CONSENT ORDER (complete SECTIONS If and IIT)

: SECTION I: Hearing Information ’

Nature of Motion:
Estimated Time Needed; Court Reporter Needed: {JYES / [JNO
. SECTION II Motion/Order Type

[] Written motion attached
< Form Motion/Order :
I hereby move for relief or action by the couirt as set forth in the attached proposed order.

July21.2011
Signature of Attotney for [ JPlaitiff / [XDefendant Date submitted
SECTION I111: Motion Fee

[JPAID - AMOUNT:
EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) ] Domestic Abuse or Abuse and Neglect
(] Indigent Status  [] State Agency v. Indigent Party

{1 Sexually Violent Predator Act  {X] Post-Conviction Relief
("] Motion for Stay in Bankruptcy - S . )
(] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
[_] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[ Other:
JUDGE'S SECTION
(] Motion Fee to be paid upon filing of the attached
order. JUDGE
] Other:

CODE: . Date:

CLERK'S VERIFICATION
Date Filed:

Collected byv:

7 Au f]“d’- w11
D MOTION FEE COLLECTED: .

] CONTESTED - AMOUNT DUE: _ S I RNV TI

3000 50 T am
SCCAR33 (11-03) o LT
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF AIKEN ) SECOND JUDICIAL CIRCUIT
. ) L
JOE LARKE WILLIAMS, )
#266611 ) PLAINTIFF’S
' )" RULE 5% MOTION
Plaintiff, ) :
Sy
vs. ) 2010:CP-02-1470
)
STATE OF SOUTH CAROLINA, )
" " "Defendant. - - ¥
' )

TO THE DEFENDANT /;;ND ITS A’I"I“O‘RNI'—ZY, ROBERT CORNEY:
'fhe Deféndéﬁt files the aforementioned Rule 5% motion:
1. Defend;mt is informed and believe that the (5rder of Dismissal Order should be
reviewed and modified as follows:
A. The original trial coux:t did not haye subject matte;' jurisdiction to accept
| Plaintiff’s plea as he was improperly indicted. Plaintiff uchallenges the
indictment’s sufﬁciency, alleging that trial counsel failed to properly move
to quash the indictment in accordance with SC Code of Law-sr§'l7- 19-90. A
claim of this nature is not subjeét to the brocédur'él bar in the Uniform Post-
Conviction Relief Proccdu_re Act., notébly the statute of iir;litations,and

successiveness (SC Code §17-27-45 and §17-27-90). Further, thatI Plaintiff

can raise this issue at anytime. (See Brown v. State, 343 S.C. 342, 540
S.E.2d 846(2001).
B. Plaintiff also alleges Interception | of Wire, Electronic or VOral

Communication, SC Code of Laws §17-30-10. In Plaintiff’ srBrad.y motion,



“)

the Attorney General’s office nor a Judge of any Court signed any documents
for the sheriff’s office or the solicitor’s office to send a C/1 into the resiaence
wearing any kind of electronic device. No production of any paperwofk was
made by the sheriff’s office, the solicitor’s office, or the Attorney General s
ofﬁce in Plaintiff’s Brady motion. |

2. The undersigned affirms, pursuant to SCRCP 11, that prior to the filing of this

motion; he-has communicated, orally or in writing, with opposing counsel-and has

attempted in good faith to resolve the matter contained in the motion, or that
consultation would serve no useful purpose or could not be t;mely held. Further, gaid
attached motion is not interpésed for delay and, t§ the best of my. knowledge,
informétion and .belief, there is good ground to support said motion. |

WHEREFORE, the Defendant moves this.Court for relief pursuant to SCRCP 59 for an

order altcrmg or amending the judgment. /Q)K S
Aiken, SC

9/12/2011 B J effre R. Moorehead
Attomey for Plaintiff
Post Office Box 5505
Aiken, South Carolina 29804
" Telephone: 803-648-0421
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IN THE COURT .OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF AIKEN ) - SECOND JUDICIAL CIRCUIT
, ) \ ‘ A
JOE LARKE WILLIAMS, )
#266611 ) CERTIFICATE OF SERVICE
)
Plaintiff, )
)
Vs, ) 2010-CP-02-1470 .
)
STATE OF SOUTH CAROLINA, )
' )
~~ ™ Defendant. )
) o -

I, Jeffrey R. Moorehead, 'hereby certify that a true and correct copy of the PLAINTIFF’S
RULE 59¢ MOTION were all served on the following persons on September 12, 2011 by US F irst
Class Mail Postage Pre-Paid:

original filed with: ~ Aiken County Court of Common Pleas
Attn.: Clerk of Court
POB 583~
Aiken SC 29802

The Honorable James Barber III
POB 2766
Columbia SC 29202

Robert Corney Esq.

Atty. General Office

POB 11549 \ . i |
‘Columbia SC 29211 : 3

cc: Joe Larke Williams : : _ . {



IN THE COURT OF COMMON PLEAS
FOR THE SECOND JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF AIKEN

Joe Larke Williams, # 266611, 2010-CP-02-1470

Applicant,

RETURN TO MOTION TO ALTER OR
AMEND A JUDGMENT PURSUANT
TO RULE 59(e), SCRCP

V.
State of South Carolina,

Respondent.

This mafter comes before the Court by way of the Applicant's motion to alter or amend
pursuant to Ru_.le 59(e), SCRCP, received by Respondent on September 14, 2011. This matter
originally came before the Court by way an Application for bost~convictionArelief (PCR) filed
June 23, 2010. Respondent made its Return and Motion to Dismiss the application on or about
December 16, 2010, and an evidentiary hearing into the matter was convened before this court
on July 15,2011. By order dated August 2, 2011, and filed August 31, 2011, the application was
denied and'dismissed with prejudice. This motion follows.

. In the motion, Applicant alleges the Order of Dismissal entered on August 31, 2011,
should be modified to show that, because of deficiencies in the indictment which trial counsel
did not object to, the trial court lacked subject matter juriédiction to accept Applicant’s plea.
Further, Applicant alleges the State failed to disclose the existence of improperly intercepted
wire, electronic or oral communications used against Applicant in.its discovery. file turned over
the Applicant.

Respondent submits that Applicant has failed to set forth a sufficient reason to persuade
this Court to alter or amend the pending final order. Applicant’s first contention is Qithout merit.

Defecis in the indictment do not affect subject matter jurisdiction. State v. Gentry, 363 S.C. 93,

610 S.E.2d 494 (2005); U.S. v. Cotton, 535 U.S. 625, 122 S.Ct. 1781 (2002) [Defects in the

101



102

language of an indiqtznent do not divest an otherwise proper court of subject matter jurisdiction
over a case. ] The indictmevr'lt is a notice document, and any challenges to its éufﬁc_:iency must be
made in accordance with _S.C: Code Ann. § 17-19-90 (2003). See also S.C. Code Ann. § 17-19-
20 (2003). Subject matter jurisdiction is the power of a court to hear a particular class of cases

and has nothing to do with the indictment docﬁment. See Gentry; Dove v. Gold Kist, Inc. 314

S.c. 235, 442 S.E.2d 598V (1994). Further, “circuit courts obviously have subject matter
jurisdiction to tfy criminal matters.” Gentry at 101, 499. Therefore, Applicant’s allegation is-
without merit,

‘More impdrtantly, neither of the two issues presented in this motion were raised by
Applicant either thr-ough his application for PCR or at the PCR evidentiary hearing; Applicant
has attempted to improperly bring these allegations forward for first time through this Rule 59(e)
Motion to Alter or'Amend. Any allegations that could have been raised by Applicant at the -
evidentiary hearing are deemed waived and cannot be brought forward in a post-trial motion or
through a successi.ve PCR application.

Therefore, ﬁespondent submits that Applicant has not set forth a_hy sufficient grounds to
persuade this Court to alter or amend the judgment: | Respondenf further submits that ora.l"

argument would not aid in the reconsideration of the original judgment as the previous order

-fully comports with the requirements of Rule 52(a), SCRCP.

" WHEREFORE, having made its. Return to Applicant’s Rule 59(e) Motion to Alter or

Amend a Judgment, the Respondent requests that the motion be dismissed.

Respectfully submitted,

ALAN WILSON
Attormey General

[Signature on Next Page] . .



Septeuber 1S 2011

By:
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JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT ,
Assistant Deputy Attorney General

ROBERT D. CORNEY

Assistant Attorney General

ATTORNEYS FOR RESPONDENT
P.O. Box 11549
Columbia, S.C. 29211
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STATE OF SOUTH CAROLINA ) S ,
’ ) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN )
) .
) 2010-CP-02-1470
: )
JOE LARKE WILLIAMS, 266611, )
' )
Applicant, )
: )
Vs ) AFFIDAVIT OF SERVICE BY MAIL
- )
STATE OF SOUTH CAROLINA; )
' A B
‘Respondent. )
)
1. I'am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return to Motion to Alter or Amend a Judgment
Pursuant to Rule 59(e), SCRCP the above-captioned matter on the following person by
depositing same in the United States mail, postage prepaid:

Jeffrey Moorehead, Esquire
Post Office Box 5505
Aiken, SC 29804

DATED this 15" day of September, 2011.

Lauren Meara, Legal Assistant
For Respondent
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STATE OF SOUTH CAROLINA

COUNTY OF AIKEN
IN THE COURT OF COMMON PLEAS

Joe Larke Williams
Plaintiff

CHE E:

JURY VERDICT.
rendered

DECISION BY THE COURT.

ACTION DISMISSED (CHECK REASON):
SCRCP (Vol. Nonsuit):

ACTION STRICKEN (CHECK REASQN):

Form 4

] Rule 43(¥), SCRCP (Scuiled);

JUDGMENT IN A CIVIL CASE
CASE NO: -2010CP021470

Sta(-e of South

This activn cume before the court for a trial hy;ur) Thu issus have been iried-and 1 verd)u /V /

-8

.

This action carue to trial or hearing before the court. 'I'hc issves have beent
and a decfsion cendered.

~

[ Rule 12(b), SCRCP;
"Ooher_____
O Rule 40() SCRCP;

[ Bindiag acbitration, subjecl o tight to restore  coafirm, vacate or modify arbllmuon award;

[ Other:

OJ Rute dita),.

[] Bankruptey:
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arolina

{C] DISPOSITION OF APPEAL TO THE CIRCUIT COURT( HECKAPPLIQABLQ B80)X):
[ Atfirmed; [ Reversed; [ Remanded; ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR °

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL

T lS ORDERED AND ADJUDGED:

[ See attached ou.ler '

Apphmnt s Rule 59{(e) Mation Demcd without oral argumenl

- [J Statement of Judgment by the Court:

R v KA e PO E n, s mSAL # Saee

P

Dated at Columbia, South Carolina, this l/S}h day@jep(w

~ This judgment was entered on the fq day of &D"

PRESIDING IUDGE

Q4 dayof

Sk

Jeffrey R. Moorchead

Robert Cox;ney

L2001, and a u)py mailed linst class this
, 2011, 1o attorncys of rccord or to partics (when appearirig pro se) as (ollows:

AR e

ATTORNEY(S) FOR THE PLAINTIFF(S)

- : D ol
SCRCP APP-24/FORM 4 ru,an_____ﬁ_lfi.

Depuy Clerk

. A'I'TORNEY(S) FOR THE DEFENDANT(S)

@@ gjwﬂd b(q!(a ZfL_uJZL k&t%&é

Clerk of Court

STATE OF SOUTH CAROLINA
x of Coun of

COUNTY OF AIKEN
I, Liz Godard, Clerk
Sessions for  Aiken
\hat the forcgoing o

orig a.ltdnwmcr\ls which
l___.dﬂy“f .
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mmon Pleas and Gene
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dc_wzmmmm = DOCKET NO. 2009GS0202008
Aiken County Sheriff The State of South Carolina
Sean Zeigler ; : County of Aiken

Law Enforcement Case #: 09-029085

BAY COURT OF GENERAL SESSIONS

ARREST <<>mﬂz4 NUMBER =~ NOVEMBER 2009 TERM 2009
_ FO.ED 2001 :
M010631 0.0 7 o
AT THE STATE
vy vs.
Depaty Cierk 2~
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INDICTMENT FOR

STATE OF SOUTH CAROLINA ) -

) DISTRIBUTION OF COCAINE BASE (CRACK
)

)

COUNTY OF AIKEN COCAINE) WITHIN PROXIMITY OF A SCHOOL

§ 44-53-0445(B)(2)

At a Court of General Sessions, convened on November 8, 20039, the Grand

Jurors of Aiken County present upon their oath:

That JOE LARKE' WILLIAMS, JR. did in Aiken County, South Carolina on or
about May 26, 2009, knowingly or intentionally distribute Cocaine Base (Crack
Cocaine), a controlled substance under provisions of Section 44—53—1 10, et. seq., Code
of Laws of South Carolina (1976), as emended, while in, on,‘ of within a one-half mile
radius of the grounds of a public middlg school, to wit: Schofield Middle School, such

distributioﬁ not having been authorized fyy law.

-

lo the statute in such case made and

provided.

y. STROM THURMOND, SOLICITOR
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“WITNESSES
~
- .Aiken County Sheriff

Phillip Anders
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VERDICT
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The State of South Carolina
County of Aiken )

COURT OF GENERAL SESSIONS

NOVEMBER TERM 2008

THE STATE
<,w . B

JOE LARKE WILLIAMS, JR.

-

CDR #: 3039

Indictment for

U_w._‘m_mc,:OzOmOOO>_zmm>mm
{CRACK COCAINE) .

§ Ab-mw\owqma.WVva. v

Foreperson of Petit Jury
Date:

J. STROM THURMOND, SOLICITOR




STATE OF SOUTH CAROLINA ) INDICTMENT FOR

) DISTRIBUTION OF COCAINE BASE (CRACK
COUNTY OF AIKEN ) - COCAINE)

)

§ 44-53-0375(B)(3)

At a Court of General Sessions, céi\unvened on November 9, 2009, the Grand

Jurors of Aiken County present upon theff oath:

That JOE LARKE WILLIAMS, JR. did in Aiken County, South Carolina, on or
about May 26, 2008, distribute to an undercover operative a quantity of Cocaine Base
(Crack Cocaine), a controlled substance under provisions of §44-53-110, et. seq., Code

of Laws of South Carolina (1976), as amended, such distribution not having been

authorized by law.

Against the peaca and dignity of the State, and contrary to the statute in such case made and

provided.

#TROM THURMOND, SOLICITOR
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