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STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL JUDGE ERR IN HIS INSTRUCTION TO THE JURY
BEFORE THE JURY DELIBERATED “JUST REMEMBER THAT’S
METHAMPHETAMINE AND YOU DON’T NEED TO HAVE IT ON YOUR
FINGERS.”



STATEMENT OF THE CASE

On January 13, 2011, deputies of the Anderson County Sheriff’s Office, subject to a
search warrant, issued for pfoperty at 905 Shirley Store Road, Anderson, South yCarolina
belonging to the Defendant, Loretta Galloway Branyon, conducted a search of the property.

The search of the premises resulted in discovery of slightly over 7 grams of
methamphetamine found to be present in four (4) separate zip lock bags located in a purse beside
the Defendant.

On April 26, 2011 Defendant was indicted for pqssession of methamphetamine with
intent to distribute.

Defendant pled not guilty and a jury trial was held on August 13 and 14, 2012 before the
Honorable R. Lawton Mclntosh in the Court of General Sessions, Anderson County, South
Carolina.

Tﬁe jury was out less than thirteen (13) minutes and Defendant was found guilty of the
- charge and sentenced to ten years. During the charges to the jury and before the jury began
deliberations, the trial judge addressed the jury and told them “just remember that’s
methamphetamine and you don’t’ need to have it on your fingers” referring to the contents of the
four zip lock bags in evidence. A Notice of Appeal was filed on August 23, 2012. Due to
numerous miscommunication regarding the completion of the transcript Defendént’s attorney did

not receive the completed transcript until September 24, 2013.



ARGUMENT

L DID THE TRIAL JUDGE ERR IN HIS INSTRUCTION TO-THE JURY
BEFORE THE JURY DELIBERATED TO “JUST REMEMBER THAT’S
METHAMPHETAMINE AND YOU DON’T NEED TO HAVE IT ON
YOUR FINGERS.”

At the close of the trial, before the case was submitted to the jury, the presiding judge

asked “any additions or exceptions from the state, anything before we send the evidence back to

the jury?” (R. p.173 1. 4-6)

The following responses occurred:

Solicitor Hogan:

The Court:

Mr. Whiten.

Solicitor Hogan:

The Court:

Solicitor Hogan:

Nothing further, your Honor,

From the Defense?

No your Honor.

Your Honor, I did want to bring up the drugs because we have taken them
out of the Best kit, I want to make sure—the Court Reporter mentioned a
case where the bags came back but the drugs didn’t come back, so I want
to make sure—I don’t know if there is a way to address how they—I
mean, --I don’t how you want to-----

I think what we do is count them going in and count them going out. If
not consistent, we would have a problem.

I think right now, your Honor, that they are sealed. So maybe you could
instruct them not to take them out of these bags because the little baggies

are in the bigger bag. Maybe you could instruct them not to open the little



The Court;

Solicitor Hogan:

Mr. Whiten:

The Court;

Solicitor Hogan:

The Court;:

Solicitor Hogan:

The Court;

The Court:

bags, because they can see it thfough these bags pretty clear. I don’t
believe that they need to pull out each individual little baggie.
Do you think it would be appropriate for me to charge them not to take
them out?
Do you want them to look at them?
Your Honor, I think that—why would they take it out?
I don’t know. |
The only reéson that I mentioned is because there are several bags. I don’t
know if you wanted to address it with them or — however you wan% to
handle it.
Bring the jury back in rea‘ll quick and I will do that.
That should be all.
There is also the danger of them getting it on their fingers.

| Juryinat 11:18 am.
Madam Forelady and ladies and gentleman, one matter was brought to my
attention. It’s a very appropriate point for housekeeping matters. When
you get back into deliberations we are going to send these exhibits back
with you, which will include the baggies of drugs. What I would instruct
you is ---that unless you feel it to be absolutely critical, -- they are in a big
baggie, what they call a Best baggie. You can take these smaller bags out
but do not open the smaller bags.‘ [ don’t think that there is any need to.
Just remember that’s methamphetamine and you don’t need to havg it on

your fingers. (R. p. 173 1. 4 - p. 175 1.14)



South Carolina Constitution, Article 5 § 21. Charge to Jury states “Judges shall not
charge juries in respect to matters of fact, but shall declare the law.” (1985 Act No. 9, eff
February 26, 1985.)

It has long been established in the Courts of South Carolina that “even a slight remark,
apparently innocent in its language, may, when uttered by the court, have a decided weight in

\

shaping the opinion of the jury. Vested as the trial judge is with superior authority, disinterested,
and possessing experience not available to the ordinary laymen, jurors as a rule, are anxious-to
catch his view, upon which to found their conclusions. ‘The rule prevails, under constitutional
limitations that a trial judge is not at liberty in his charge to comment on the weight or
sufficiency of the evidence. As a corollary to that rule it is generally held that in the cours-e/of
the trial of a criminal case the trial judge must refrain from all comment which tends to indicate
his opinion as to the weight or sufficiency of the evidence, the credibility of the ‘witnesses, the
guilt of the accused, or as to the controverted facts, for the jury are the sole judge of the facts and
the credibility of the witnesses, and the Constitution expressly prohibits the judge from charging
them as to the facts.” State vs Pruitt 196 S.E. 371(SC 1938)

There are numerous cases in the Courts of South Carolina that have followed this caveat

to judges in criminal cases. And that Constitutional prohibition still stands.

In the case of State vs. James 31 SC 218 at page 235, 9 S.E. 844, the Court stated that

“the judge must be careful to avoid expressing or even intimating any opinion as to the facts and
if he does so whether intentionally or unintentionally, a new trial must be granted.” Under our
Constitution the jury are exclusive judges of the facts and the true meaning of the rule of this
section of the Constitution is that they must be left to form their own judgment unbiased by any

. expressions, or even intimations, of opinion by the judge.



When the trial judge in this case told the court to “just remember that’s
methamphetamine and you don’t need to have it on your fingers.” he intimated several things.
The first thing he intimated was that they were to “remember” that the bags contained
methamphetamine emphasizing they should “remember” a fact that they alone are left with the
decision to make. Further, the trial judge took a major decision away from the jury by stating
that “that’s methamphetamine”. In other words, the jury did not have to determine the credibility
of the officers who did ;1 field test, or the chemist who tested the drug as to the content 6f the
bags or even whether the contents of the bags were methamphetamine. The judge gave the jury
the answer to the very first question they must determine to wit: that the contraband taken from
the Defendant’s home was indeed methamphetamine.

As wrong as it was for the judge to comment on the fact that the contraband was
methamphetamine, the most egregious comment he made to the jury was that “you don’t need to
have it on your fingers”. By making that remark the judge painted the Defendant as a person
having a substance in her possession that was extremely dangerous to the extent that “you don’t
need to have it on your fingers”. The remark strongly suggested guilt of the Defendant of
possession with intent to distribute methamphetamine even to the extent of her not having the
material for her own use.

So before going into the jury room to deliberate, the judge had already advised the jury
that the contraband was methamphetamine. From the judge’s comment, the jury wo-uld believe
that the Defendant would not have such material for her own use. Thus the Defendant had no
chance of the jury deliberating as to the weight or sufficiency of the evidence, tﬁe credibility of
the State’s witnesses, the guilt of the accused, or as to the controverted facts as required by

Article 5 §21 of the South Carolina Constitution. Even if the judge’s remark was apparently



innocent in his language, it not only probably had a decided weight _in shaping the opinion of the
jury, but would more probably make up their mind before they entered the jury room. Adding
credence to this argurﬂent is the fact that the jury of twelve (12) began deliberations at 11:22 a.m.
and the Court was notified of their verdict at 11:35 a.m. just thirteen (13) minutes of total time,
(R.'p.1761. 10 —p. 177 1. 22) and if you subtract a couple of minutes for the jury to knock on
the door and tell the bailiff they had a verdict, the time would have been less thén twelve (12)
minutes. There is no possibility at all that this jury could have discussed the evidence before
taking a vote or even that they voted before reporting it to the Court within a tirﬁe period of less
than twelve (12) minutes. The amount of the drug in question was 7.2 grams according to the
testimony of the chemist. The Defense argued that such a small amount might be for
Defendant’s use only. That portion of the Defense argument without question, was nof
deliberated by the jury in any form. The untoward comments by the presiding judge as the jury
left the courtroom for the last time greatly hindered the jury’s province to deliberate the facts and

the elements of the offense charged.



CONCLUSION

For the aforesaid reasons, Defendant respectfully request that this Court reverse the

decision of this trial court and remand the case for a new trial.

Charles W. Whiten, Jr.
P.O.Box 716 _
Anderson, SC 29622
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cwhiten2000@gmail.com

October 23, 2013




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of General Sessions

R. Lawton Mclintosh, Circuit Court Judge

Case No. 2011-GS-04-00604

1S €= 1 (T OO PRRRPPRPRRRRURN Respondent.

Loretta Galloway Branyon........ccoiiuiiiiie it ee e e e e e e e e e ....Appellant.

CERTIFICATE OF COMPLIANCE

The undersigned herby certifies that this Initial Brief of Appellant complies with S.C.A.C.R. 208

and S.C.A.C.R. 238.

Charles W. Whiten, Jr.
P.0.Box 716

Anderso'n, South Carolina
864-225-6268

Attorney for Appellant

October 24, 2013



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of General Sessions

R. Lawton Mclntosh, Circuit Court Judge

Case No. 2011-GS-04-00604

The State,...ooiiiieiee e O Respondent.
V. .
Loretta Galloway Branyonk ....................... Appellant.
~ :
DESIGNATION OF MATTER gm‘ . W&W@@
TO BE INCLUDED IN THE RECORD ON APPEAL
' 0CT 2 8 2013

Appellant proposes the following be included in the Record on Appeal: SC Gouﬂ m Appeals

1. Transcript of Proceedings pp173 line 4 through pp175 line 14
2. Transcript of Proceedings pp 176 line 10 ppl77 line 22

Charles W. Whiten, Jr.
P.O.Box 716

Anderson, South Carolina
864-225-6268 ’

Attorney for Appellant
SC Bar 6075
Other Counsel of Record:
Lauren Hogan, and also: Lauren Hogan 4
Assistant Solicitor Assistant County Attorney
Anderson County Solicitor’s Office Richland County Attorney’s Office
P.O. Box 8002 2020 Hampton Street, Room 4018
Anderson, SC 29622 P.O. Box 192

Columbia, SC 29202



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of General Sessions

R. Lawton Mclintosh, Circuit Court Judge

Case No. 2011-GS-04-00604

L1 TS €] (TR RRRRRROTRTRRROR Respondent.

LOretta GalloWay BranyOn..........eoviuieriieeeieeeeieeeesee e s ettt eeae e srenans Appellant.

PROOF OF SERVICE

i certify that a copy of the Initial Brief of Appellant and Designation of Matter to be Included in
the Record on Appeal has been served on Respondent by depositing a copy of the Initial Brief and
Designation of Matter to be Included in the Record on Appeal in the United States Mail, postage
prepaid, on October 24, 2013, addressed to the counsel of record as follows: Lauren Hogan, Assistant
Solicitor, Anderson County Solicitor’s Office, P.O. Box 8002, Anderson, South Carolina, 29622 and also to
Lauren Hogan, Assistant County Attorney, Richland County Attorney's Office, 2020 Hampton Street,

Room 4018, PO Box 192, Columbia, South Carolina 29202
/«%//{/%

Charles W. Whiten, Jr.

P.0.Box 716
%RQEJEVRE) Anderson, South Carolina

ocT 98 2013 864-225-6268

_ Attorney for Appellant
SC Court of Appeaic




LAW OFFICES OF CHARLES W. WHITEN, JR., P.A.
P.0.BOX 716
ANDERSON, SOUTH CAROLINA

, : 29622
Charles W. Whiten, Jr. 215 East Benson Street
Phone: 864-225-6268
Fax: 864-642-4351
E -Mail: cwhiten2000@gmail.com

October 24, 2013

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re:  State vs Loretta Galloway Branyon
Case No.: 2011-GS-04-00604

Dear Ms. Kitchings:

Enclosed for filing please find an Initial Brief of Appellant and Designation of Matter
to be Included in the Record on Appeal in the above reverenced case along with a Proof of
Service for same.

Thank you for your usual courtesies in these matters.

Sincerel g .
7/ ” /

Charles W. Whiten, Jr.
, Attorney at Law
CWW/crw

Cc: Logan Hogan

Formerly w/Anderson County Solicitor’s Office
Currently

" Assistant County Attorney

Richland County Attorney's Office

2020 Hampton Street, Room 4018

PO Box 192

Columbia, South Carolina 29202

0CT 2 8 2013

8C Court o1 Appeals



