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This matter comes beere the Court by way of an application for post-conviction relief
(PCR) filed Séptember 35_.1, 20_12.l The Respondent made its return on January A18, 201i. An
evidentiary héaring_ nto’ the matter was convened on July 17, 2013 at the Darlington County
Courthouse. The Apblicant was present at the hearing and represented by Matthew S. Swilley,
Esquire. Karen C. Ratigan, Esquire of the South Carolina Office of the Attomey_ General
represented the Respondent.

The Applicant testified on his own behalf at the PCR hearing. Also testifying was the
Applicant’s plea counsel, Daniel T.J ordan, Esquire. The Court had before it the transcript of the
guilty plea hearing, the Chesterfield County Clerk of Couﬁ records, the Applicant’s South.
Carolina Dep_artment of Corrections records, the PCR application (and subsequent _suppIement),

and the return.

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to

orders of commitment from the Chesterfield County Clerk of Court. The Applicant was indicted

" This Court acknowledges this date is in error and the filed date was most likely October [, 2012.
' 1



GS-13-0532, -0533, -0534, '-0535) and first-degree .burglary (2011—G_8;13-0563).. He Was
represented by Daniel T. Jordan, Esquire. | |

On October 5, 2011, the Applicant pled guilty to four counts of second-degree burglary
and four counts of grand larceny ($1000-$5000). He was sentenced by the Honoral;le Paul M.
Burch to concurrent terms of ten years for each count of second degree burglary and five years
for Lhree counts of grand larceny. ‘On the fourth count of grand larceny (2011-GS-13 -0533),
Judge Burch levied a consecutive sentence of three years. The Applicant did not appeal.

ALLEGATIONS
In his application, the Applicant alleges he is being held in custody unlawfully for the -

following reasons:

1. Ineffective assistance of counsel:
a. “[FJailed to act diligently as my advocate to adequately protect my
interests.”
b. “[Flailed to make known that solicitor is rclated to victims.

Conflict of i interest. ”

In -a “Supplement to Applicafion for Post-Conviction Relief and Incorporated
Memorandum of Law" dated J anuary 31, 2013, the Applicant alleged the follow.ing:
1. Ineffective assistance of counsel:

a. Failure to challenge the solicitor’s office prosecuting the case due
to a conflict of interest. :

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon their
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S.C. que Ann. § 17-27-80 (2003).
Ineffective Assiétanée of Counsel
The Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[t}he burden of proof is on the applicant fo prove his allegations by a preponderance of the

evidence.” Fragier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he

must show both: (1) that his counse] failed to render reasonably effective assistance under

- prevailing professional norms, and (2) that he was prejudiced by his counsel’s -ineffective

‘ performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052'( 1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356.(2006). When there has been a guilty plea, the
applicant must prove that counsel's representation was below the standard of reasonableness and
that, but for counsel’s unprofessmnal errors, there is a reasonable probablllty that he would not

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58- 59,

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).

The Applicant stated he had four meetings with plea co.unsel and that, while they
discussed his version of events, they never reviewed the State’s evidence. The Applicant stated
he and plea counsel spoke about the possible sentences he éould receive, his co-defendant’s
participation, and the’ mvolvement of the assxstant solicitor (that he was related to the v1ct1ms)
The Applicant stated plea counsel told h1m at their first meetmg that, as he did not have a prior -
record, he could receive a sentence of 90 days and probation. The Applicant stated there was
nothing he could do about the relationship of the assistant solicitor to the victims._' The Applicaﬁt
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was at the courthouse. The Applicant stated plea counsel told him to “take whatever he got”
from the judge that day. The Applicant stated plea counsel didv not tell him that he would be
giving a proffer at the plea hearing.

Plea counsel confirme(i he had four meetings with the Applicant béfore the plea hearing,
Plea counsel testified he filed discovery motions and that he received those materials phrsuant to
the solicitor’s open file policy. Plea counsel testified hé and the deputy solicitor reviewed the
State’s evidence with the Applicant at the jail. Plea counsel testified he and the Applicant a]sb
discussed:  the State’s evidence, the Applicant’s version of cvenls-, thé co-dcfendan’t"s
involvement, the right to a jury trial,.the elements of the charges, and the po'ssible Sentences.
Plea counsel testified he told the Applicant at their second meeting that a solicitor’s office
employee was related to the victims. Plea counsel test‘ified he did not believe it was necessary to
move to recuse the solicitor’s office because an assistant s‘olicitor waé related to the. victims.
Plea counsel testified he spoke to the deputy solicitor, who assured him the assistant solicitor was
a part-time employee and there was a Chinesé wall surro.unding. this case. Plea counsel testifi_ed
the Applicant knew he was in court that day to plead guilty. Plea counsel testified there was an
arrangement with the State to reduce the Applicant’s sentence after he testified against the co-
defendant — and that the co-defeﬁdant’s trial was scheduled forP September 2013. Plea‘cbhn;s;el
testified the Applicant knew the first-degree burglary charge had been reduced to second-deg}ce
Burglgry, that he was pleading guilty without a recommendation, and that the S'tate would ask for
consecutive time. Plea counsel testified he never told the Applicant he could receive a sentence

of 90 days and probation. Plea counsel testified the Applicant knew he would give a proffer at’
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Applicant has failed to meet his burden of proof. This Court finds the Applicant’s testimony is
not credible, while also finding plea counsel’é‘testimony is credible. This Court further finds
plea counsel adequately conferred with the Applicant, conducted a proper invcstigatioﬁ, and was
moroughl y competent in his representation.

This Court finds the Applicant failed to meet his burden of pfoving plea counsel did not
properly discuss his case. Plea counsel testified he had several meetings with the Applxcant and
that they reviewed the discovery materials, his version of events, and the involvement of his co-
defendant. Plea counsel testified the deputy solicitor was involvcd at one of these meetings.
This Court finds plea counsel’s testimony is credible. This Court finds plea counsél filed
discovery motions and reviewed the State’s evidence with the Applicant. This Court ﬁnds the
Applicant has failed to articulate either what evidence he was not allowed to view before the plea
hearing or what more plea counsel should have done to review his case. See, e.g., Skeen v.
State, 325 S.C. 210, 481 ‘S.E.2d 129 (1997) (holding applicant not entitled to relief where.no.
evidence presented at PCR hearing to show how additional preparation would have had any
possible effect on the result at triall). _

“This Court finds the Applicant failed to meet his burden of proving plea coun‘se['should
have moved té recuse the solicitor’s office because an assistant solicitor was related to the
victims. Plea counse! testified he spoke to the deputy solicitqr about this issue and was satisfied
he did not need to seck recusal because: (1) the assistant solicitor was a part-time émployee who
only worked one day a week for the solicitor’s office andi (2) there was a Chinese wall. in place
regarding this case. This Court finds plea counsel’s testimony is credible and his corroborated
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up around him with rb’gards to the facté of this case and anything — I don’t even think he's
reviewed the file. I had the file with me in my possession the whole time.” The deputy solicitor
then stated “as it relates to the prosecutorial decisions that have been made and handling of this
file that has stfictly been with me.” (Plea transcript, p.4). The Court further notes t'he -ass’istant
solicitor — who spoke on the victims® behalf at the plea hearing — informed the plea judgc at the
start of the hearing that he “never revieweq the incidem report, fhe statements if any. I don’t
know what’s in this file as far as looking at it from a prosecutorial standpoint.” (Plea transcript,
p.5). This Court finds the Applicant has failed to present any compelling evidence or testimony
either that there was a conflict of interest or that any alleged conflict prejudiced his case. That a
part-time solicitor’s office employee spoke on thelvictims’i behalf at the guilty plea hearing did
not necessitate the recu‘s'al of_ the solicitor’s office in this case. Cf. State v. Inman, 395 S.C.'539, .
558, 720 S.E.2d 31, 41 (2011) (“There is no inherent right to disqualification when a member of
the state attorney’s office is called as a witness in a case prdsecutéd by a state attorney in the
same (;fﬁce, unless actual prejudice can be sHown.”) (citation omittéd).

This Court finds the Applicant failed to meet his burden of proving plea counsel did not
properly advise him about the guilty plea hearing. Plea counsel testified the Applicant knew the
firvst-degree-burglary charge was re(iuced to second-degree burglary. Plea counsel tcstified the
Applicant knew he was pleading guilty without a séﬂlence recommendation and that the State _
would ask for part of the sentence to be consecutive. Plea counsel testified(the Applicant kneéw
he would be pleading guilty that .day and that he would give a proffer. This Court finds plea
counsel’s testimony is credible. This Court finds notes the Applicant signed the seﬁtencing
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allegations. See Stalk v. State, 375 S.C. 289, 300, 652 S.E.2d 402, 407 (Ct. App. 2007); see also

Rayford v. State, 314 S.C. 46, 48-49, 443 S.E.2d 805, 806 (1994) (where transcript of'guiity plea

proceeding refuted applicant’s claim that he did not understand the terms of a plea bafgain, grant
of PCR was inappropriate notwithstanding applicant’s claim lawyer misadvised him). The

Applicant did not object when the State announced at the beginhing of the plea heériqg that they

- would ask for consecutive sentencing or when the parties announced that h¢ would broffer

téstimony. (Plea transcript; p-4; pp.16-19). The Applicant has failed to meet his burden of

proving he was misadvised about his guilty plea hearing.’

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that plea counsel failed to render réasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that plea counsel committed either errors or omissions in his representation of the Apblicant.
This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
was prejudiced by plea counsel’s performance.

This Court concludes the Applicant has not met his burden of proving counsel failed to

render reasonably effective assistance. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at‘'174.

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this

? This Court also does not find reliable the Applicant’s assertion that plea counsel initially advised him
that he could receive a sentence of 90 days and probation. Plea counsel testified he did not make any
such statement. This Court finds plea counsel’s testimony is credible — especially as the Applicant was
charged with first-degree burglary, which carries a minimum I5-year sentence. See S.C. Code Ann. § 16-
11-31H(B) (Supp. 2003).
: 7



- ~

Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations . before or during his guilty. plea and
sentencing proceedings. Counsel was not deficient in any manner énd the Apphcant was not
preju;iiced by counsel's representation, Therefore this PCR application must be denied and
dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate rev-iew:‘ His
attention is. also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate procedures to follow after notice of intem_ to appeal has been timely filed.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the AppIicam be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this _/ ¢ day of e §” , 2013. ‘

W /) /

R. Ferreero[hran Ir.
Presiding Judge

. ,
%«4«?7. ,» South Carolina.
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