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IL.

STATEMENT OF ISSUES ON APPEAL

The Trial Court erred in failing to grant Appellant’s motion for a directed verdict on
the charge of unlawful carrying of a pistol where there was no evidence showing
actual or constructive possession by Appellant of the pistol and magazine found in
the area where a police vehicle chase of Appellant ended.

The Trial Court erred in using Appellant’s prior out-of-state conviction for fleeing to
elude police in enhancing Appellant’s sentence under S.C. CODE ANN. § 56-5-
750(B)(2) for failure to stop for a blue light where § 56-5-750(B)(2) does not permit
the use of out-of-state convictions as predicate offenses.



STATEMENT OF THE CASE

On September 15, 2011, Appellant James Harris was indicted by the Beaufort
County Grand Jury for- (1) failure to stop for a blue light in violation of S.C. CODE ANN. §
56-5-750; and (2) unlawful carrying of a pistol in violation of SC CODE:ANN. § 16-23-20.
R.*.

Harris appeared before the Honorable Michael G. Nettles and a Jury on January 24-
25, 2012, . Tr. 1. Harris was represented by Matthew Walker, and the State was
represented by Assistant Solicitor James Bannon. Id.

The jury found Harris guilty on both charges. Tr. 123, 1l. 11-20.  Judge Nettles
sentenced Harris to thirty months for failure to stop for a blue light and one year for
unlawful carrying of a pistol with the sentences to run concurrent. Tr. 1} 1, 11. 14-22.

Harris timely filed and served a Notice of Appeal on January 30, 2012.



STATEMENT OF FACTS

On the evening of August 17, 2011, Highway Patrol Trooper Joseph Steven Warner
was patrolling an area in the city limits of Bluffton, South Carolina when he encountered a
red N'issan truck that appeared to be speeding. Tr. 28, 1. 3 — 29, 1. 19." Trooper Warner
turned his vehicle around and caught up with the red truck. He eventuall;/ activated his blue
lights. Tr. 30, 11. 5-23.  The red truck did not stop for the blue lights and a brief chase
ensued. Tr.31,1.1-34,1. 24. '

Trooper Warner testified that the red truck eventually hit a ditch and “[t}he driver’s
side door immediately opened, and as it opened - - as soon as it opened someone came out
of the driver’s side seat right in the seat - - came out of the seat.” Tr. 34, 1. 25 -35,1 4.
Trooper Warner contended at trial that this person was Harris. Tr. 35, .11. 5-6. A second
individual also jumped out of the driver’s side door. Tr. 39, 1l. 15-21; 66, 1. 23 - 67, 1. 24.

Trooper Warner stopped his vehicle, got out of his vehicle, and proceeded to give
chase on foot. Tr. 40, 11. 16-18. The person Trooper Warner was chajsing ran into some
bushes, and Trooper Warner was able to handcuff the person. Tr. 41, 11. 4-19. The person
Trooper Wamer handcuffed was Harris. Harris informed Trooper Warner that he was not
the person driving the red truck and that he had jumped out of the driver’s side because there
was a big ditch on the passenger side of the truck. Tr. 42,1.21 -43,1. 4; 65, 11. 16-23.

While out at the scene, Trooper Wamer testified that he also collected a magazine
that went to a forty-five caliber gun and a forty-five caliber pistol. Tr.44,11. 5—11. The
magazine was found lying in the middle of the road by Officer Sean Phillip Jansen of the

Beaufort County Sheriff’s Department, and Officer Jansen notified Trooper Warner as to the

magazine. Tr. 70, 1. 23 — 71, 1. 23. Trooper Warner claimed the magazine was found in the



middlé of the roadway just after where the red truck ran off the road and approximately
where Harris landed in the roadway. Tr. 44, 11. 13-14; 46, 11. 5-9. Troop:er Warner located
the pistol lying on top of some leaves. Tr. 44, 1. 24.

Trooper Warner testified that the pistol was in good condition with only some scrape
marks to the outside area. Tr. 50, 1. 12-15. Trooper Warner also testified there was some
damage to one side of the magazine as if it hit a hard surface. Tr. 51, 1l. 5-12.

Trooper Warner did not have the pistol fingerprinted or analyzed for any DNA. Tr.
61,1. 14 - 62, 1. 3. Trooper Warner also determined that the pistol was ot a stolen pistol.
Tr. 62,1. 15-63,1. 4.

Trooper Warner never testified that he saw a pistél being thrown from the truck or
that he saw Harris throw anything while leaving the truck or while Ming. Trooper
Wamer further did not testify that he saw anything fall from Harris’ person.

At the close of the State’s case, Harris moved for a directed verdict on the charge of
unlawful carrying of a pistol where there was no evidence to connect the pistol to Harris and
the pistol and magazine were merely found in proximity of an area wh?ere Harris ran near.
Tr. 83, 1. 3-7.  The Tral Court denied this motion for directed verdi:ct. Tr. 84, 11. 3-4.
Harris renewed his motion for directed verdict after the defense rested which the Trial Court
also denied. Tr. 88, 11. 16-20.

After the jury began deliberating, they sent two questions to the Trial Court. The
jury first asked, “We would like to know exactly where the mag[azine] was found in the
road compared to where James [Harris] bailed from the truck.” R.* (Court’s Ex. 1); Tr.
120, 1. 23 — 121, 1. 14. The Trial Court advised the jury this was a factual dispute they

would need to resolve. Tr. 121, ll. 7-14.



The jury next informed the Trial Court that they would “like to hear what constitutes
whether or not you are unlawfully carrying a pistol.” R.* (Court’s Ex. 2); Tr. 121, 11. 17-21.
The Trial Court recharged the statute to the jury. Tr. 121,1.25-122,1.12.

The jury ultimately‘found Harris guilty of both failure to stop f;)r a blue light and

unlawful carrying of a pistol. Tr. 123, 1I. 11-22.



ARGUMENT
I The Trial Court erred in failing to grant Appellant’s motion for a directed verdict on
the charge of unlawful carrying of a pistol where there was no evidence showing actual
or constructive possession by Appellant of the pistol and magazine found in the area
where a police vehicle chase of Appellant ended.

The Trial Court erred in failing to direct a verdict for Harris on the éharge of unlawful
carrying of a pistol where the evidence, taken in the light most favorable to the State, is insufficient
to support the conclusion that Harris possessed the pistol. Tr. 83, 1l. 3-7; 84, 11. 2-4; 88, II. 16-20.
S.C. CoDE ANN. § 16-23-20 makes it “unlawful for anyone to carry about the person any han‘d‘gun,
whether concealed or not” subject to certain exceptions. Therefore, the State must prove that the
defendant was unlawfully in possession of a weapon. State v. Kirby, 325 S.C. 390, 399, 481
S.E.2d 150, 154 (Ct. App. 1996).

A defendant is entitled to a directed verdict at trial when the State fails to present evidence

on a material element of the offense charged. State v. Brown, 360 SC 581, 586, 602 S.E.2d 392,

395 (2004). The grant of a directed verdict motion for acquittal by a defendant ié proper if there is a

failure of competent evidence tending to prove the charge. State v. Jackson, 395 S.C. 250, 254, 717
S.E.2d 609, 611 (Ct. App. 2011).

If there is any direct or substantial circumstantial evidence reasonably tending to prove the
guilt of the accused, the trial court should submit the case to the jury. Otheﬁise, “a triall judge
should grant a directed verdict motion when the evidence merely raises a suspicion the acc@sed is

guilty.” “Suspicion” implies a belief or opinion as to guilt based upon facts or circumstances which

do not amount to proof. State v. Buckmon, 347 S.C. 316, 321-22, 555 S.E.2d 402, 404-05 (2001);

see also State v. Odems, 395 S.C. 582, 586, 720 S.E.2d 48, 50 (2011); State.v. James, 362 S.C.

557,561, 608 S.E.2d 455, 457 (Ct. App. 2004). - '



The State’s evidence of Harris® possession of the pistol consisted of only the following:
Trooper Warner did not see a pistol thrown from the red truck he was chasing; Trooper W_'arner\
did not see Harris throw anything while leaving the truck or while running; Trooper Warne£ also
did not see anything fall from Harris® person; the magazine was found in.the middle’c{)f the
roadway just after where the red truck ran off the road and approximately where Harris landed in the -
roadway; the pistol was found lying on top of some leaves in the area where the truck stopped and
where Harris was found; the pistol was determined not to be stolen; a second person v;/as also _iin the
truck with Harris and also jumped out of the driver’s side door of the truck; the pistol was m good
condition with some scape marks on its outside érea and the magazine had damage to one sidé as if
it had hit a hard surface.

This evidence is not sufficient to support a jury verdict that Harris posséssed the pistol. At
most, the evidence merely suggests that the likely owner of the pistol was riding in the truck being

chased by Troopef Warner. There was a second person, however, in the truck ;vith Harris, and the
pistol could have belonged to that second persdn. Furthermore, there is no evidence even showing
that the pistol was ever thrown from the truck, that Harris ever threw anythiﬁg while leavmg the
truck or while running, or that anything ever fell from Harris’ person. |

There is simply no evidence showing actual possession of the pistol by Harris, nor ié 4there
any evidence of Harris® control of the pistol sufficient to show constructive possession.  See State
v. Jackson, 395 S.C. 250, 255, 717 S.E.2d 609, 611 (Ct. App. 2011) (“To prove constructive
possession, the State must show a defendant had dominion and control, or the right to exercise

dominion and control, over the [weapon].”) (internal citations omitted). Harris did not have

dominion and control over the outside area where the pistol and magazine were found. !



Accordingly, the Trial Court erred in deﬁying Harris’ motion for a directed verdict on the
charge of unlawful carrying of a pistol. ‘Harris’ conviction on that charge should be reversed., See

State v. Pierce, 718 S.E.2d 648, 654 (N.C. Ct. App. 2011) (holding that there was no evidence

showing actual or constructive possession by the defendant of a firearm found on the roadside of the
route of a police vehicle chase in which the defendant was involved and concluding that the trial
court should have granted the defendant’s motion to dismiss the charge of possession of the firearm

found).
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II. The Trial Court erred in using Appellant’s prior out-of-state conviction for fleeing to
elude police in enhancing Appellant’s sentence under S.C. CODE ANN. § 56-5-750(B)(2)
for failure to stop for a blue light where § 56-5-750(B)(2) does not permit the use of
out-of-state convictions as predicate offenses.

. . . - . . . ’ . . . j
During sentencing for Harris” conviction for failure to stop for a blue light in violation of

S.C. CODE ANN. § 56-5-750, the Trial Court enhanced Harris’ sentence based upon a conviction in |

the State of Georgia for fleeing to elude police in violation of Ga. CODE ANN. § 40-6-395. R,

(Court’s Ex. 4); Tr. 124, 1.22 — 128, 1. 14; 131, 11. 18-22.

conviction.
1d

If Harris had been convicted of a first offense, Harris would have oﬁly been guil"ty of a
misdemeanor. ‘

South Carolina Code Section 56-5-750 provides:

(A) In the absence of mitigating circumstances, it is unlawful for a motor vehicle !
driver, while driving on a road, street, or highway of the State, to fail to stop when
signaled by a law enforcement vehicle by means of a siren or flashing light. An |
attempt to increase the speed of a vehicle or in other manner avoid the pursuing ;.
law enforcement vehicle when signaled by a siren or flashing light is prima facie
evidence of a violation of this section. Failure to see the flashing light or hear the .
siren does not excuse a failure to stop when the distance between the vehicles and i
other road conditions are such that it would be reasonable for a driver to hear or

see the signals from the law enforcement vehicle.

(B) A person who violates the provisions of subsection (A):

(1) for a first offense where no great bodily injury or death resulted from the !
violation, is guilty of a misdemeanor and, upon conviction, must be fined not less
than five hundred dollars or imprisoned for not less than ninety days nor more |
than three years. The Department of Motor Vehicles must suspend the person's

driver's license for at least thirty days; or

11

(2) for a second or subsequent offense where no great bodily injury or death :
resulted from the violation, is guilty of a felony and, upon conviction, must be
imprisoned for not more than five years. The person's driver's license must be :
suspended by the department for a period of one year from the date of the :

Instead, the Trial Court used Harris’ out-of-state conviction for fleeing to elude



police to enhance Harris’ sentence and therefore, Harris was found guilty of a felony under§ 56-
5-750(B)(2). |

South Carolina’s statute for failure to stop for a blue light does not pefmit the use of out-
of-state convictions as predicate offenses. See § 56-5-750(B). The s;tatute permits the
enhancement of a sentence for a person “who violates the provisions of subsection (A)” of ;South
Carolina’s failure to stop for a blue light statute “for a seeonq or subsequent offense.” §f56-5-
750(B)(2). The statute ie clear that only a pfevious violation of South Carolina’s statu;te for
failure to stop for a blue light can serve as avsentence enhancement.  Code section L'56-5-
750(B)(2) thus limits prior convictions to those involving a prior violation of that part;icular
statut'e* and does not permit out-of-state convictions for similar statutes to serve as a sentence
enhancement. | A ‘

In addition, a person only violates § 56-5-750(A) by failing to stop when signalec:i by a
law enforcement vehicle “while driving on a road, street, or highway of the State [of :South
Carolina] . . .”  This statute obviously refers to roadways in South Carolina and therefore, a
person can only violate § 56-5-750(A) by driving on a roadway in South Carolina, not in axlmther
state.  As such, a person can only have a second offense of violating § 56-5-750(A):if the

person has had a first offense of violating this code section while driving on a South Cérolina

roadway. § 56-5-750(B)(2); see State v. Cardin, 156 A.2d 118, 118-19 (N.H. 1959) (helding
prior conviction of similar offense in Massachusetts could notAbe considered in deterr'pining
whether a second offense of operating a motor vehicle while under the influence of intoxicating
liquor had been committed where under New Hampshire’s statute, reference is only to a ;;public

way within New Hampshire).

12 |



The facts of this case are distinguishable from State v. Zulfer, 345 S.C. 258, 26|IZ, 547
S.E.2d 885, 887 (Ct. App. 2001) where this Court held that the first degree burglary ilstatute
unambiguously permitted the use of out-of-state convictions as predicate offenses whére the
plain language of the burglary statute provided for the enhancement of the bffense of burglary
based' on a “prior record of two or more convictions for burglary or housebreakiné or a
combination of both.” This Court determined that “[n]Jowhere doesthe language of the ;tatute
limit a prior record of convictions for burglary or housebreaking to only fhose that oc;curred
within South Carolina. In not so limiting a prior record of convictions, the pléin language ;of our
burglary statute pérmits an enhancement of the offense based on a prior record of out-otf-state
convictions for burglary or housebreaking or a combination of both.” Id.

In contrast to Zulfer, the failure to stop for a blue light statute does limit a prior reC(i)rd of
convictions to only violations of that particular statute and thus only those violation{s that
occurred in South Carolina. See § 56-5-750(B)(2). Accordingly, the Trial C"ourt erred in iusing
Harris® Georgia conviction for fleeing to elude police to enhance Harris’ sentence for violafing §
56-5-750(A). Harris should be resentenced as a first offender under § 56-5-750(B)(1) and found

guilty of a misdemeanor instead of a felony. This would allow Harris to eventually' take

advantage of the provisions of § 56-5-750(F) which permit a person convicted of a first offense

to apply to the court for an order expunging the records of the arrest and conviction.

13



CONCLUSION

For the reasons set forth herein, Appellant James Harris respectfully requests this

Court to reverse his conviction for unlawful carrying of a pistol. Harris also requeéts this

|
Court to remand his conviction for failure to stop for a blue light for resentencing asia first

offender pursuant to S.C. CODE ANN. § 56-5-750(B)(1). ‘ |

Respectfully submitted,

C_( _—"
Carmen V. Ganjehsani
Appellate Defender

ATTORNEY FOR APPELLANT '
This 28th day of October, 2013.
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