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INTRODUCTION

Respondent Grand Bees Development, LLC owns a 310-acre tract of land located in
the City of Charleston adjacent to Ar-)pellant County of Charleston’s Bees Ferry Landfill.
Grand Bees purchased the property in 2004, twenty-seven years after the Bees Ferry
Landfill was established, with an eye for developing residential lots sometime in the future.
Approximately 110-130 lots would eventually sit within 150 feet of the unmodified
construction and demolition cell based on the conceptual plan for the development. Grand
Bees‘ believes continued modifications and use of the Bees Ferry Landfill will adversely
'affect its ability to market and sell lots |n the future. Grand Bees sought and obtained
zoning approval to build residential units adjacent to the Landfill, and now Grand Bees :
claims there are local ordinances that make the County’s Second Permit Modification
inconsistent with what Grand Bees sought épproval to do.

ARGUMENT

Appellant County of Charleston submits this Final Reply to the Final Brief of.
Respondent (In Response to Appellant County of Charleston’s Initial Brief) pursuant to
R‘ule 208(a)(5). In that regard, Appellant would respectfully show:as follows:
l.  RESPONDENT MISCHARACTERIZES THE COUNTY’S ' BASIS FOR

' CHALLENGING THE ALC’S ORDER BY SUGGESTING THAT ITISBASED ON A

“SUBSTANTIAL EVIDENCE IN THE RECORD” TEST, RATHER THAN THE

COUNTY’S ACTUAL POSITION THAT THE ALC’S ORDER IS BASED ON AN

'ERROR OF LAW AND IS ARBITRARY AND CAPRICIOUS.

A. Charleston County Solid Waste Disposal Ordinance Section 10-22.

The County does not argue that the Charleston County Solid Waste Disposal

Ordinance, Section 10-22 (hereinafter “Charleston County Code of Ordinances Section 10- ‘
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22”) is not an applicable local land use ordinance under S.C. Code Ann. § 44-96-290(F).
Instead, the County argues that the ALC failed to make a finding that the Charleston
County Code Ordinances, Section 10-22’s requirements, i.e., “(d) conform with the
surrounding environment; and (e) Conform with future developmer;t of the area,” are
inconsistent with tHe Second Permit Modification; and therefore, the permit application
must be disapproved pursuant to S.C. Code Ann. § 44-96-290(F). (R. at 0012). Since the
ALC did not make a finding of inconsistency pursuant to the Solid Waste Policy and
‘Management Act regarding Charleston County Code of Ordinances, Section 10-22, the
ALC erred as a matter of law when it reversed DHEC’s Second Permit Modificétion
approval. |
The premise of Respondent’s “failure to review Charleston County Code of
Ordinances, Section 10-22” argument is based on a misreading of S.C. Code Ann. § 44-
96-290(F). Respondent claims that the “statute requires DHEC to perform a consistency
_review with all local laws . . . .” (Resp’t Br. 13). To the contrary, S.C. Code Ann. § 44-96-
290(F) reads, in part: . |
[n]o permit to construct a new solid waste management facility or to expand
an existing solid waste management facility within a county or municipality
may be issued by the department unless the proposed facility or expansion is
consistent with local zoning, land use, and other applicable local ordinances.
Nowhere does the statute require DHEC to review all local laws before it can make a
consistency determination, and much less, it offers no substantive criteria for DHEC to

consider. “The cardinal rule of statutory interpretation is to ascertain and effectuate the

intent of the Legislature.” Eagle Container Co. v. County of Newberry, 366 S.C. 611, 621,

622 S.E.2d 733, 738 (Ct.App.2005) (citations omitted). “What a legislature says in the text
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of a statute is considered the best evidence of the legislative intent or will.” [d. at 621-22,
738 (citations omitted). Here, the legislature does not utilize the word “all” to modify “local
zoning, land use, and other applicable local ordinances.” It merely requires that DHEC’s
issuance of a permit to expand an existing solid waste management facility be consistent.
Consistent does not mean each and every ordinance must be reviewed. The fact that
DHEC did not review Charleston County Code of Ordinances Section 10-22 prior to issuing
the County’s permit does not make the Second Permit Modification inconsistent on its face.
Respondent admits that the ALC did not find the Second Permit Modification was
inconsistent with Charleston County Code of‘Ordinances Section 10;22' per se, but rather
the ALC found Charleston CoUnty Code of Ordinances Section 10-22 is an applicable
ordinance for purposes of consistency review and that DHEC failed to identify and review
it. (Resp’t Br. 16). Respondent agrees with Appellant thatthe ALC only found Charleston
County Code of Ordinances Section 10-22 waé an applicable ordinance and did not
‘d-etermine whether the expansion" of fhe andfill was consiste_nt with the ordinance.
lAgain, the standard outlined in S.C. Code Ann. § 44—96—290(F) is one of cons’istency
and Respondent freely admits that the ALC did not find the County’s Second Permit
Modification inconsistent. Furthér, Respondent again admits that the ALC correctly
concluded that it is apparent in this instance that DHEC’s consistency determination is
materially incomplete. (Resp’t Br. 23). Thé standard as oQtIined in the text of the statutes
is clear; it is whether or not the permit is consistént with local ordinances. A claim that
something is “materially incomplete” is not the same as ‘the standard for determining
consistency. Since the ALC made no finding of inconsistency, then it cannot invalidate the

permit.



B. Consistency Determination.

Contrary to Respondent’s argument in section B of its brief on page 17, the County
does challenge the ALC’s findi'ng that DHEC never considered Charleston County Code of
Ordinances Section 10-22 in its consistency review. The life line of Respondent’s “failure
to review argument’ is predicated on the fact that it believes ‘the Second Permit
Modification cannot be consistent with Charleston County Code of Ordinances Section 10-

22, because Respondent believes the construction and demolition debris (‘C&D”) height
modification makes its residential lots adjacent to the landfill less marketable. However,
nbwhere in Charleston County Code of Ordinances Section 10-22, the S.C. Solid Waste -
Policy and Management Act (“Act”), the S.C. Code of Regulations (“Regulations”), or the
Charleston County’é Zoning and Land Use Regulations Ordinance (“ZLDR”) does it state

~ that landfills are prohibited to be located adjacent to residential developments because the
development may be less valuable.. DHEC is mandated by State law to consider the
environmental impact of a new landfill 'or landfill expansion permit on adjacent communities
from a health‘, safety, and welfare prospective, and DHEC did so.
Section 44-96-20(B) of the Act states:
It is the purpose of this article to . . . (3) require local governments to
adequately plan for and provide efficient, environmentally acceptable solid’
waste management services and programs; (4) promote the establishment of
resource recovery systems that preserve and enhance the quality of air,
water, and land resources; (5) ensure that solid waste is transported, stored,
treated, processed, and disposed of in a manner adequate to protect human
heaith, safety, and welfare and the environment.

If DHEC or the ALC believed that the Second Permit Modification was inconsistent with

these concepts or principals, either agency would have said so. 'Charleston County Code



of Ordinances Section 10-22, embodies these concepts and. offers no new standard to
measure consistency. The standard to determine consistency is a results-based standard,
i.e., is it consistent? It is not a procedural—based standard, i.e., did DHEC review the ‘
ordinance?
1 RESPONDENT MISUNDERSTANDS THE APPLICABILITY OF ARTICLE 9.5.
A.  Article 9.5. |
Respondent’s reliance on the ALC’s finding that the Second Permit Modification was '
“inconsistent with Article 9.5 and violated S.C. Code Ann. 44-96-290(F) is based on an error
-of law and is arbitrary and’ capricious because Charleston County Zoning Ordinance
Section 9.5 is not applicable. Section 9.5.1 of the ZLDR states in pertinent part:
When modificatidris_ or additions are .being made to an existing non-
residential building or site, the standards of this Article shall apply to those
portions of the subject parcel that are directly affected by the proposed
. improvements, as determined by the Planning Director, provided that when .
modifications or additions are proposed that would increase the number of
parking spaces, the area of vehicular use areas or gross floor area of
buildings by more than 25 percent (above existing), then the entire parcel
shall be brought into compliance with all applicable standards of this Article.
~ Respondent claims that because the‘modific‘ation,is to é non-residential site, the provisions
of Article 9.5 are automatically triggered,and"that the Iand'sc.aping, screening, and buffering
r'equirement.s must be implemented. Article 9.5 clearly defines three p'rerequisites for
triggering its application: (1) modification's being made to an existing non-residential
building or site; (2) applies to those portions'of'the subject parcel that are directly affected
by the proposed improvements; and (3) as determined by»th'e Planning Director. The
County’s Second Permit Modification is a-5.5 acre lateral expansion on the interior of the

County’s property and a vertical increase to 168 feet. The Second Permit Modification
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does not encroach into the existing 100 foot buffer that separates the C&D cell from .
‘Ré.slpondent’s property line.
tis uhdisputed that a modification is being made to an existing non—residential site.
'However, Respondent and the ALC comprletely ighére the rehaining prerequisifes to -
determine applicability 'lof»-thek Article by acknéwledging t.hat the first element is met 'énd
~ bypassing tr:ie sécond ar;d ‘tthird e.lerhents".' (Résp’t Br. 24@» R. at 0015). According to the
Respondent’s applicatiqn of Articlg 95 ever_y propeﬁy owner‘ir{ Charleston County would
be required to pIaCe a vegetativé‘ buffer on his proper_fy every time the pro\pc_arty is moqified,
rega}dléés of the co'mplexvity,.size, or location of the c_:hange,_or be in violation of the
County’s Zoning Ordinance. | Moreover; Respondent’s interpretation of Article 9..5 would ‘
alséq‘ rﬁandate that the County pléce the 100 foot vegetative' buffer completely 'afouhd the
C&D pell even on the interior of the prq‘pe.rty'to separate fhe C&D cell from the othér u;es "
' .ori ~thiei},|andfi|| like the Cbmpééﬁng facility or thé municipal solid Waé’;e dispdsal >ceIIs.
Clearly, R‘espondent’é‘application of Article 9.5'Would lead to an abs’ufd resullt..
"B. | ‘Thé Entire' M:dun'd. | | |
| Réspdndeni claims that the ALC prbllperI& applied' Article 9.5to tﬁis Cééé bkveéaL;sle
“théré ié subsfantial evidenc‘e‘i:n the record to support the ALC’s f}ndjng that Article 9.5 is
- .t'riggered and that the cUrrent one hundred (100) ;‘oot buffer bethv‘een,therGrand Beés
Property and the Qlass' il Landfill is whére the specific vegetatii/e buffgr requiremeﬁt
contained in Article 9.5 would haVe to be implemented.” (Resp’t.Br’. 27). Respondent
cites to testimony in the record to support this position. However, Respondent’s testimony

cannot cure the ALC's error of law in applying Article 9.5 to the entire C&D cell. "Article 9.5
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has limited application. Article 9.5 provides that the standards of the Article:
shall apply to those portions of the subject parcel that are directly
affected by the proposed improvements, as determined by the Planning
Director, provided that when modifications or additions are proposed that
would increase the number of parking spaces, the area of vehicular use
areas or gross floor area of buildings by more than 25 percent (above
existing), then the entire parcel shall be brought into compliance with all
applicable standards of this Article. »
Respondent wrongly concludes that because the height expansion applies to the entire
C&D cell that the entire cell is directly affected by the proposed improvements, thus the
buffer requirements of Article 9.5 apply to the entire Bees Ferry Landfill perimeter. The
County’s ZLDR does not require vegetative buffers ‘as a matter of policy to any change or
modification made on a parcel. Buffers are limited to the areas directly affected by the.
proposed improvements and only if determined by the Planning Director. Therefore, it was
arbitrary and capricious for the ALC to determine that a 100 foot vege’tative buffer is
needed for the entire Bees Ferry landfill parcel, the C&D. cell, or between the Class Il
landfill and the Respondent’s property.
C. Planning Director has discretion.

Respohdent admits that Article 9.5, if applicable, is a discretionary requirement as

" determined by the Charleston County Planning Director. Nevertheless, Respondent claims

- that'DHEC violated its non-delegable responsibility under Southeast Resource Recovery
by not challenging the Planning Director’s discretionary determination whether to apply the
landscaping, screening and buffer standards of Article 9.5 to the expansion of the C&D cell

of the landfill. Southeast Resource Recovery, Inc. v. S.C. Dep’t of Health & Envtl. Control,

358 S.C. 402, 595 S.E.2d 468 (2004) Respondent contends that DHEC failed to address



Article 9.5, and therefore, failed to make a consistency determination regarding it. The
Planning Director nor DHEC can be in violation of an act that was discretionary to perform
or do.

. RESPONDENT MISCONSTRUES THE LEGISLATIVE INTENT OF THE S.C.
REGUALTIONS IN DEFINING THE TERM “RESIDENCE” AND UNREASONABLY
IGNORES DHEC STAFF’S INTERPRETATION OF “RESIDENCE.”

A. The term “residence.”
Contrary to Respondent’s third argument on page 29, S.C. Regulation 61.107.19,

Part IV(B)(1)(a) does not impose a mandatory setback for solid waste facilities from

adjoining properties. Again, Respondent fails to cite the relevant language of the

Regulation. S.C Regulation 61-107.19, Part IV(B)(1) titled Location Restrictions provides:
Buffers. Unless otherwise approved by the Department, the site for a
new landfill or expansion of an existing landfill shall meet the following
standards: : ‘

a. The boundary of the fill area shall not be located within
1,000 feet of any residence, school, day-care center, church,
hospital, or publicly owned recreational park area. The
Department will determine whether the new landfill or expansion
of an existing landfill meets this requirement prior to publication
of the Notice of Intent to File a Permit Application pursuant to
Part |. Section D.1 of this Regulation.

The prefatory language of the Regulation is not méndatory. Instead, it provides that “unless

otherwise approved by the Department” the site shall meet the standards. The Regulatioh

provides unfettered discretion for DHEC to decide whether to require the landfill or
expansion of the landfill to be located within 1,000 feet of any residence, school, day-care,
etc. Respondent completely disregards the plain meaning of the Regulation.

The parties stipulated at trial that no residences exist within 1,000 feet of the C&D

cell's boundary. (R. at 0081; 0082; 0085). Notwithstanding this fact, Respondent now
8



attempts to bootstrap its arguments on the ALC’s erroneous ruling and is incorrect for the
following reasons. “

First, Respondent mistakenly states that the ALC'’s interpretation of “residence” is
proper because it confirms with settled principles of statutory construction and honors the
purpose of the solid waste regulations. (Resp’t Br. 29). Respondent attempts to create its
own rule for statutory construction and states that because “residence” is defined in
Regulation 61-107.19, Part IV(B_»)(1)(é) but not in Regulation 61-107.18(B)(29), then there is

clear legislative intent not to mirror the definition of “residence.”  In support of this

proposition, Respondent cites Hainer v. American Med. Intl Inc., 328 S.C. 128,492 S.E.2d

103 (1997) (if Iegislature had intended a result in a statute, if would have said so). The
plain reading of the parenthetical applies more appropriately to the County’s position that
the regulations would have stated a definition contrary t'o the oné in Regulation 61;1 07.19
had it intended that specific result in the regulation. In fact, the_preceding sentence in the
cited case above captures the County’s argument: “[One] cénnot construe a statute
without regard to its plain and ordinafy meaning,.-and may not resOrt‘to subtle or forced‘
" construction in an attembt to limit or expand a statute’s scope.” |d. (emphasis added).
Here, Respdndent clearly a;ttempts to expand the scope of the regulation by inc!uding the
-words “permitted” and “planned.” 'The word “planned” is nebulous and places no definite
timeframe for when the building or structure will actually be constructed. To read these -
words into a definition would seem to allow any testimony regarding a “planned” residence
to automatically negate a permit approval in this context and as the ALC has incorrectly

done here.



Respondent also contends that the County’s interpretation of the term will produce
absurd results. Respondent reaches this conclusion by rewriting and mischaracterizing the
County’s argument in a way that would produce absurd results. However, the County
simply believes that the definition as defined in the context of minimum standards for the
off-site treatmerrt of contaminated soil, which is a part of the Solid Waste Management
Regulations, also applies to the permitting of a landfill. Even more fundamentally, the
County’s definition also accords with the plain meaning of the definition — a building used
as a home. This definition, however, directly contravenes the definition the ALC found,
which includes a “‘planned or proposed” residence. It further oorrtravenes the definition of
the Respondent’s version of the County’s definition — “only completed and final-permitted
dwellings.” The.Codnty’s plain reading of the definition is broader than that.

Iéespondent narrowly envisions a race between a landfill owner/operator arrd its
neighbors to see who can obtaln permits first; this is an extreme exaggeratlon To
demonstrate, the County has operated this landfill since 1977, and the County sought this |
particular permit in JuIy 2007. Respondent purohased the adjacent property in November
2004. This matter has been the subject of litigation since 2009, and as late as 2012,
testimony shows that ttre 130 proposed or planned residences that Respondent contends
are within 1,000 feet of the landfill have yet to be built — epproximately 8 yeairs after the
Respondent purchased the property. (R. at 0081; 0082; 0085). In this vein, any planned or
proposed residence, without regard to the likelihood of actually being built o-r when it would
be built—whether it be one, eight, or twenty years from now—yvould proh-ibit the County
from effectively managing the _Iandfill for the public benefit of all and without consideration

of the fact that the landfill was located at the site long before Respondent was an adjacent
- 10



landowner.
Respondent attempts to veil legislative intent with the stated purpose of the |
regljlations. In this context, Respondent limits the purpose of the regulations and’plac'es |
undue emphasis on establishing a setback distance to protect ‘résidences. Notwithstanding
the fact that all “residences”——as defined in the regulations—are protected, Resp.o‘nAdent
still fails to balance the importance and public benefit of the permit, whichis to provide a -
safe, efficient and effective way to dispo'sé of the County residents’ and businesses’ solid
\'Naste.‘ Without the ability tc; receive a bermit due to the ALC adbpting'a much more
| restridtiye definition off‘:[he}t'er‘m‘residence than applicable, the purposes of‘the_regulatioﬁs‘
~ are undeniably frustr'at.ed'. | | ~

'B'. DHEC’s Interpretation of the term “residence.”

Respondent also summarily concludes that DHEC's ihterpretatiqn of t.h'e terfn‘ was
unreasona'blle beca‘usei the ALC fou‘nd it to be unreasonable. Reépondeht does not 6ité
any reasons why, ofher than to refer back’ to its discussion on Iegislative’-intgntﬁ Evén’the
case Respbndent cites acknowledges tHat “DHEC staff's interpretation of reguiatory,. '
Aundiefined terms and phfases are entitled to deference...when the interpretation is ‘both

reasonable and consistent with the plain language of the regulation.” Murphyv. S.C. Dep't

of Health & Envtl. Control, 396 S.C. 633, 723 S.E.Zd 191 (2012). Without more, there
appears to be no reason for the ALC’s, finding that DHEC’s interpretation was
unreasonable. Instéad, it is more than reasonable for DHEC to utilize a specific definition
‘found within the regulations applicable to solid waste management in a section lacking a

definition for the same exact term.
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C. 130 Planned Residences.

Lastly, evidence in the record shows that the 130 planned and permitted residences
cannot qualify as residences under the applicable regulations. (R. at 0010). There is no
certainty in planned and permitted structufes as future residences. Although the phrase
“substantial evidence” was riddled throughout Respondent’s Brief, no ounce of evidence ié
offered to demonstrate the certainty of When the structures will be built, if at all. And
without actually existing, these hypothetical structures (whether théy are vresidences,
schpols, day-care centers, churches, hospitals, or public owned recreational pérk areas)
shou‘l‘d not be considered residences as defined by the regulations. The fact remains that
nothing prohibits Respondent from selling or otherwise amending, altering, or modifying thé
plans for these 130 stfudures. Therefore, these structures, planned or proposed, should
not be considered residences until such time as fhey mget the plain, ordinary and specific
&feaning of the term as found in the» regulations.

CONCLUSION

The AdmAinAistrativve Law Court erred when it found that the Second Permit |
Modifi;':vation for the Bees Ferry Landfill construction and debris cell was inconsistent with
the County’s local ordinances because the Court based its decision on DHEC's failure to
review the ordinance, not on whether the modification was inconsistent with the ordinance.
The Court further erred when it expanded the application of the County’s vegetative buffer
regulations and ignored the County’s legislative act intending to have its ordinance mean
exactly what it already says.

The ALC disregarded the rules of statutory construction when it found that
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“residence” includes a planned or proposed residence designated as a lot on site plan.
Therefore, this Honorable Court should reverse the ALC’s Final Order and Decision and
affirm the Second Permit Modification.
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