From: Russell

To: Court Of Appeals Filings

Cc: Gregg Alford (gregg@alfordlawsc.com); Chris Lizzi (lizzilawfirm@aol.com)
Subject: Turner"s Marina v. RV Resorts, Sunset Appellate Case No 2025-001031
Date: Thursday, August 28, 2025 3:03:40 PM

Attachments: Respondents Return to Appellants Motion to Consolidate 8-28-25 - COS.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Ms. Kitchings-

On behalf of the Respondents in the above matter, please find attached the
Respondents’ Return to Appellant’s Motion to Consolidate and Proof of Service. Hard
copy in the mail.

| have copied opposing counsel with this filing.
Please contact me with any questions. Thanks

Russell P. Patterson

Russell P. Patterson P. A.

P. O. Box 8047

HHI SC 29938

Ph: 843-341-9300

Fax: 843-341-9301

E-Mail: russell@russellpattersonlaw.com

Street Address: 107 Watersedge @ Shelter Cove, HHI SC 29928

CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we inform you that any
US Federal Tax advice contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (I) avoiding penalties under the internal revenue code or (Il) promoting,
marketing or recommending to another party any transaction or matter addressed herein. This advice may not be
forwarded (other than within the taxpayer to which it has been sent) without our express written consent.

CONFIDENTIALITY NOTICE: This communication (including any attachments) is being sent by or on behalf of a lawyer

or law firm and may contain confidential or legally privileged information. The sender does not intend to waive any
privilege, including the attorney-client privilege, that may attach to this communication. If you are not the intended

recipient, you are not authorized to intercept, read, print, retain, copy, forward or disseminate this communication. If

you have received this communication in error, please notify the sender immediately by email and delete this
communication and all copies.
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Russell P. Patterson, P.AT

Serving the Lowcountry for over 40 years

Russell P. Patterson Address
russeli@russellpattersonlaw.com 19 Shelter Cove Lane, Ste. 107
_— P.O. Box 8047
Lauren P. Williams . :
lauren@russellpattersonlaw.com Hilton Head, SC 29928 (29938)
S. Harrison Williams (843) 341-9300
harrison@russellpattersonlaw.com (843) 341-9301 fax
August 28, 2025

The Honorable Jenny Abbott Kitchings E-mail and Mail

Clerk, South Carolina Court of Appeals ctappfilings@sccourts.org

Post Office Box 11629

Columbia, SC 29211

Re: Turner’s Marina, LLC, Appellant v. R.V. Resorts and Yacht Club Owners’
Association, Inc., et al Respondents.
Appellant Case Number: 2025-001031

Dear Ms. Kitchings,

Please find enclosed for filing the following two (2) documents in the above matter.

1. Respondents’ Return to Appellant’s Motion to Consolidate Appeals and Stay
Proceedings Pursuant to Rule 214 SCACR.
2. Proof of Service

Please don’t hesitate to contact us with any questions.

Sincerely,

RUSSELL P. PATTERSON, P.A.

/s/ Russell P. Patterson

Russell P. Patterson, Esq. (SC Bar No.: 43 75)

P.O. Box 8047

Hilton Head Island, SC 29938

(843) 341-9300

Russell@russellpattersonlaw.com

Attorney for Respondent, R.V. Resort and Yacht Club
Owners’ Association, Inc. and Sunset, Inc.

Cc: Gregory M. Alford via e-mail only gregg(@alfordlawsc.com
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Marvin H. Dukes III, Circuit Court Judge

Appellant Case No. 2025-001031
Case No. 2021-CP-07-01085
Case No. 2020-CP-07-00989

R.V. Resort and Yacht Club Owners’
Association, Inc., Securitas Services, Respondents,
Inc., Mike Morales, and Sunset, Inc.

Turner’s Marina, LLC Appellant.

RESPONDENTS’ RETURN TO APPELLANT’S MOTION TO CONSOLIDATE APPEALS
AND STAY PROCEEDINGS PURSUANT TO RULE 214, SCACR

The Respondents, R.V. Resort and Yacht Club Owners’ Association, Inc., (“POA”) and
Sunset Inc. (“Sunset”), (collectively “Respondents™), hereby file this Return to Appellant’s Motion
to Consolidate Appeals and Stay Proceedings Pursuant to Rule 214, SCACR (“Motion”). !

As discussed in detail below, Appellants’ effort to consolidate appeals in a matter in which
there is only one (1) appeal should be denied on numerous grounds.

A. Argument

Rule 214 SCACR sets forth the requirements for consolidation of appeals as follows:

! The additional Respondents’ listed by Appellant in its caption, Mike Morales and Securitas Services, Inc. are not
parties to this appeal, having resolved their involvement in this matter through settlement with the Appellant.





Where there is more than one appeal from the same order, judgment, decision or
decree, or where the same question is involved in two or more appeals in different
cases, the appellate court may, in its discretion, order the appeal to be consolidated.
A cursory review of the requirements for consolidation under this Rule indicates
Appellant has failed to meet any of the required conditions.
1. Is there more than one pending Appeal?

Rule 214 SCACR requires there be more than one (1) pending appeal. In
this matter, the only appeal pending is Appellant Case No. 2025-001031 (“Pending
Appeal”). The case Appellant wants to consolidate with the Pending Appeal, Turner’s
Marina LLC v R.V. Resort and Yacht Club Owners® Association, Inc., C.A. 2020-CP-07-
989 (“Turner 1) is a case tried before the Honorable Marvin H. Dukes III, over a period
of nine(9) days, with the last day of trial being on November 8, 2022 — well over two(2)
years ago. Judge Dukes still has the case under advisement. Thus, not only is there no
other pending appeal, but there is also not even a Circuit Court Order in Turner 1.
Obviously, no Motion for Reconsideration under Rule 59 SCRCP has been filed in Turner
1. It is pure speculation that either party in that case will ever file any appeal. Of the
approximately twenty (20) reported cases citing Rule 214 SCACR, there has never been
an instance where a consolidation took place between an actual appeal and a circuit court

action. The rule simply does not allow for consolidation under the current facts with only

one appeal pending.

2. Even if there was another appeal pending in Turner 1,
consolidation would not be appropriate under Rule 214 SCACR

Assuming, arguendo, that Judge Dukes had issued a final Order in Turner

1, and then assume someone filed an appeal, no consolidation under the rule would be
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appropriate be appropriate. Since the Court would be dealing with two (2) entirely
separate Orders, Appellant must show “...the same question is involved in two or more
appeals....” Rule 214 SCACR, Crawford v Central Mortgage Company, 404 S.C. 39, 44,
744 S.E. 2d 538, 540 (2013)- the Court consolidated two cases involving the same legal
issues, in an unauthorized practice of law dispute, applying Rule 214 SCACR.

The Pending Appeal involves the Respondents’ successful efforts to enforce
a written Settlement Agreement reached by the parties in mediation. Three (3) separate
Orders are being challenged by Appellant, namely: (1) Order Ruling on Plaintiffs’ and
Defendants’ Settlement Agreement, dated August 5, 2024 (Exhibit 1, attached); (2)Order
Granting Defendants’ Motion to Enforce Settlement Agreement as to Amended Easement
(Exhibit 2, attached); and (3) Order Denying Turner’s Motion to Set Aside Settlement
Agreement Due to Mutual Mistake (Exhibit 3, attached). Thus, the Pending Appeal will
be determined by well-established rules as to the enforcement of written settlement
agreements executed by counsel, their clients, and the mediator, as well as on the elements
needed to rescind an executed agreement due to mutual mistake. There were never any
dispositive motions, hearings, or a trial - simply a mediated settlement agreement Thus,
there are no substantive issues before this Court as to covenants, leases, easements,
conduct of the parties, etc in the Pending Appeal.

In contrast, Turner 1 involves very extensive trial testimony and documentary
evidence presented over the course of nine(9) days during a very contested non-jury trial.
A complex series of issues were presented before Judge Dukes as to the history of the
development of the subject property, covenants recorded in 1981, numerous easements,

and many issues arising from the parties conduct over a long period of time. Thus, the
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issues in dispute in the two cases are wholly different- with no substantive overlap. The
ultimate resolution of each case will have no impact on the other case. In the Pending
Appeal, if this Court decides the Settlement Agreement executed by all parties and counsel
at mediation is somehow not enforceable, the most likely result is the settlement is
overturned and the issues in said matter would be remanded for a separate trial. Such a
result would have no impact on Turner 1. Thus, there are no issues or questions in common
with the two cases.
3. Other Factors to Consider

Two other points should be noted. Appellant, who is the Plaintiff in both cases
filed in circuit court, filed said actions separately, and never sought to consolidate for trial
(or for discovery purposes) this case and Turner 1, but elected to proceed separately.
Second, the Pending Appeal involves different parties. Sunset, which operates a high-end
restaurant on the subject property, is a party in the Pending Appeal, but is not a party in
Turner 1.

B. Conclusion

The Appellant’s efforts to consolidate this appeal with a pending Circuit Court case
where there is not even an Order issued by the Trial Judge should be denied. Such an
effort is a not so well disguised effort to delay the completion of the Pending Appeal, which
is ready for briefs to be submitted, and eventually be decided by this Court. The Motion

should be denied.
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RUSSELL P. PATTERSON, P.A.

/s/ Russell P. Patterson

Russell P. Patterson, Esq. (SC Bar No.: 4375)
Russell P. Patterson, P.A.

P.O. Box 8047

Hilton Head Island, SC 29938

(843) 341-9300
Russell@russellpattersonlaw.com

Attorney for Respondents, R.V. Resort and Yacht
Club Owners’ Association, Inc. and Sunset, Inc.

Hilton Head Island, South Carolina
August 28, 2025
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT CIVIL ACTION NO.: 2021-CP-07-01085

TURNER’S MARINA LLC,
Plaintiff,

ORDER RULING ON PLAINTIFF’S AND
DEFENDANTS’ MOTIONS TO
ENFORCE SETTLEMENT
AGREEMENT
( Amendments to Lease-Armed Guards/Gates)

VS.

R.V.RESORT AND YACHT CLUB
OWNERS’ ASSOCIATION, INC,,
SECURITAS SERVICES, INC,,

MIKE MORALES, and SUNSET, INC.,

Defendants.

w\.«vvvvvvvvvvvvvvvvv

This matter comes before me upon Plaintiff’s Motion to Enforce Mediation Settlement
Agreement, dated February 23, 2024, supported by the Affidavit of Neil Turner, dated April 2,
2023 (collectively “Plaintiff’s Motion’) and Defendants’ Motion to Enforce Settlement, dated
March 4, 2024, supported by the Affidavit of Christopher Sibley, dated April 8, 2024
(collectively “Defendants’ Motion”). In addition, all parties provided various legal
memoranda to the Court, which the Court has carefully reviewed and considered.

A hearing was held in my chambers at the Beaufort County Courthouse on April 11,
2024 at which time the Court heard and considered arguments from all counsel. Thereafter,
this Court conducted additional virtual conferences with the parties and their counsel on May
8, 2024 and on June 26, 2024. As is set forth in the parties’ Motions, a dispute has arisen as
to the documentation required in connection with the Settlement Agreement, dated December

13, 2023, reached in mediation (“Settlement Agreement”). The Defendants have asserted that

' |
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as a result of the Settlement Agreement, one or all the parties must sign in recordable form
three (3) documents; (1) Amended and Restated Easement; (2) Second Amendment to Lease;
and (3) Agreement as to Gates and Security Guards. The Plaintiff agrees that an amendment
to the Lease and Easement in recordable form is necessary, but disagrees with the language
suggested by the Defendants, and further asserts no further documentation is needed as to the

agreement concerning armed guards and gates.

This Order only deals with the parties’ dispute as to the issues related to the Second

Amendment to the Lease and the Agreement as to Gates and Security Guards. The issue as

to the language in the Amended and Restated Easement is subject to a separate Order issued
or to be issued by the Court.
1. Issues Under Second Amendment to Lease
The Defendants’ counsel, on or about January 18, 2024, sent to Plaintiff’s counsel a
proposed Second Amendment to Lease which the Defendants asserted was consistent with the
terms and conditions of the Settlement Agreement. Thereafter, on or about April 17, 2024
defense counsel sent to Plaintiff’s counsel a second version of the Second Amendment to Lease
(“April 17,2024 Second Amended Lease”), updating the date of the agreement and correcting
a typographical error in reference to certain recording information. As set forth in the May
13, 2024 Turner’s Marina LLC’s Memo In Response to Defendants’ Supplemental Memo of
May 8, 2024 (“Plaintiff’s May 13, 2024 Memo”), Plaintiff objected to the Defendants’ April
17, 2024 Second Amendment to Lease as to §5 (Use of Pool); §6 ( Operating hours of
Restaurant), §7 ( Premises includes laundry room, mail room, exercise room, ); and certain

Whereas provisions not being fully accurate. Plaintiff attached as Exhibit 1 to its Memo its
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proposed Second Amendment to Lease (“Plaintiff's May 13, 2024 Second Amendment to

Lease”). Each of these issues are addressed below.

A. Restaurant Hours of Operation Issue

Plaintiff argues that the Settlement Agreement restricts the hours of operation that the
Sunset Grill, operated by the Defendant Sunset Inc. (“Restaurant™) can be open based on
references in §§ 2(b) and 6 and of the Settlement Agreement asto “Business Hours”.
The term “Business Hours” is defined in §6 of the Settlement Agreement as “Tuesday
through Sunday 5:00pm to 10:00pm and Sunday 10:30 am to 2:00pm”. As used in §§ 2(b)
and 6 in the Settlement Agreement, the use of the term “Business Hours” is only applied
when describing the use of the parking spaces during those hours. This Court finds and
concludes there is no language in the Settlement Agreement that states the Restaurant is only
allowed to operate during those hours. It would have been very easy for the parties to insert
such language if that was the intention of the parties. Further, there are two parking spaces in
the Settlement Agreement that are restricted for the use of the Restaurant 24x7x365.( §§2(c)
and 2(d) ). The existence of this language is inconsistent with the Plaintiff’s argument that
the definition of “Business Hours” was meant to restrict the time that the Restaurant could be
open. The Plaintiff has argued these two parking spaces were reserved to be used only by the
Restaurant staff outside of “Business Hours”, but there is nothing in the Settlement Agreement
that restricts these two spots to Restaurant staff. Furthermore, all parking spaces not explicitly
reserved for use by the Restaurant, as well as those spaces that are reserved but outside of
“Business Hours™, per the terms of the Settlement Agreement, are available for use on a “first

come, first served” arrangement and can be used “without restriction or reservation.”’( §2(h) )
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There is no language in the Settlement Agreement that states those spaces cannot also be used
by Restaurant patrons or staff outside of “Business Hours”.

The rules concerning the Court’s role in construing contracts, like the subject
Settlement Agreement, are well recognized in South Carolina. These rules are applicable to
all of the issues facing the Court as to the interpretation of the Settlement Agreement. The
Court in Ecclesiastes Production Ministries v. Outparcel Associates, LLC, 374 S.C. 483, 497-
498, 649 S.E.2d 494, 501-502 (2007) sets forth an excellent summary of said rules, as follows:

In construing a contract, the primary objective is to ascertain and give
effect to the intention of the parties.” Southern Atl. Fin. Servs., Inc. v.
Middleton, 349 S.C. 77, 8081, 562 S.E.2d 482, 484 — 4855 (Ct.App. 2005) . ..
(cites omitted).Contracts should be liberally construed so as to give them effect
and carry out the intention of the parties. Mishoe v. Gen. Motors Acceptance
Corp., 234 S.C. 182, 188, 107 S.E.2d 43, 47( 1958)

The parties’ intention must, in the first instance, be derived from the
language of the contract. Schulmeyer v. State Farm Fire &Cas., 10, 353 S.C.
491, 495, 579 S.E.2d 132,134 (2003) (cites omitted) . To discover the intention
of a contract, the court must first look to its language — if the language is
perfectly plain and capable of legal construction, it alone determines the
document’s force and effect. Superior Auto. Inc. Co. v. Maners, 261 S.C. 257,
263, 199 S.E.2d 719, 722 (1973). Parties are governed by their outward
expressions and the court is not at liberty to consider their secret intentions.
Blakeley v. Rabon, 266 S.C. 68, 73, 221 S.E.2d 767, 769 (1976); Ellie, Inc. v.
Miccichi, 358 S.C. 78, 93-94, 594 S.E.2d 485, 493-94 (Ct.App. 2004); accord
Kable v. Simmons, 217 S.C. 161, 166, 60 S.E.2d 79, 81 (1950).

* Kk &k

If a contract’s language is plain, unambiguous, and capable to only one
reasonable interpretation, no construction is required and its language
determines the instrument’s force and effect. Jordan v. Security Group, Inc.
311 8.C. 227, 230, 428 S.E.2d 705, 707 (1993); Blakeley at 72, 221 S.E.2d at
769'. “Where an agreement is clear and capable of legal interpretation, the
courts only function is to interpret its lawful meaning, discover the intention of
the parties as found within the agreement, and give effect to it.” Ellie at 93,
594 S.E.2d at 493 (quoting Heins v. Heins, 344 S.C. 146, 158, 543 S.E.2d 224,
230 (Ct.App. 2001). However, where an agreement is ambiguous, the court
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should seek to determine the parties’ intent. Smith-Cooper v. Cooper, 344 S.C.
289, 295, 543 S.E. 2d 271, 274 (Ct.App. 2001); Prestwick Golf Club, Inc. v.
Prestwick Ltd. P'ship, 331 S.C. 385, 390, 503 S.E.2d 185, 187 (Ct.App. 1998).

“A contract is ambiguous when it is capable of more than one meaning
or when its meaning is unclear.” Ellie at 94, 594 S.E.2d at 493; accord Bruce
at 160, 127 S.E.2d at 441; Hawkins v. Greenwood Dev. Corp., 328 S.C. 585,
493 S.E.2d 875 (Ct.App. 1997). “[Aln ambiguous contract is one capable of
being understood in more senses than one, an agreement obscure in meaning,
through indefiniteness of expression, or having a double meaning.” Carolina
Ceramics, Inc. v. Carolina Pipeline Co., 251 S.C. 151, 155-56, 161 S.E.2d 179,
181 (1968) (citation omitted).
“Ambiguous language in a contract should be construed liberally and
most strongly in favor of the party who did not write or prepare the contract and
is not responsible for the ambiguity; and any ambiguity in a contract, the court
must enforce an unambiguous contract according to its terms, regardless of the
contract’s wisdom or folly, or the parties’ failure to guard their rights carefully.
Ellis v. Taylor, 316 S.C. 245, 248, 449 S.E.2d 487, 488 (1994); Jordan v.
Security Group, Inc. 311 S.C. 227, 230, 428 S.E.2d 705, 707 (1993).
It is this Court’s opinion the language of §§ 2(b) and 6 of the Settlement Agreement
is clear and unambiguous and does not restrict the hours of operation of the Restaurant.
Plaintiff’s Motion is denied as to this issue. The language under the Defendants’ April 17,

2024 Second Amended Lease is adopted by the Court as to this issue.

B. Claim of Control Over Additional Properties

The Plaintiff asserts that the language in  § 8 of the Settlement Agreement, which
affirms that the Plaintiff is the rightful holder of the 99-year Lease, amounts to an agreement
by the Defendants that the definition of Recreational Facilities as used in the 99-year Lease
explicitly includes the mail room, exercise room, and laundry room in the Recreational
Building. (§8). This Court finds and concludes there is nothing in the Settlement Agreement

that refers to those areas at all, and there is certainly no language evidencing an admission or
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agreement by the Defendants that the 99-year Lease includes those areas contained in the
Settlement Agreement. This Court finds and concludes that the language in §8 simply affirms
that Plaintiff is the rightful holder of the Lease- nothing more.

Based on the legal authorities discussed above in section 1(A) of this Order, this Court
does not have the authority to change or rewrite the parties Settlement Agreement to add new
language, as the Plaintiff now requests. Plaintiff’s motion as to this issue is denied. The
language under the Defendants’ April 17, 2024 Second Amended Lease is adopted by the
Court as to this issue.

C. Claim that Settlement Agreement Strips Right of Owners to Use Pool

The Plaintiff argues that the language in the Settlement Agreement restricting the use
of the pool to “non-Commercial Patrons of the complex “ (§5) somehow “negotiated away”
the rights of the 200 RV lot owners (“Owners”) to use the pool. It is this Court’s finding
and conclusion that all lot Owners clearly meet the definition of “non-Commercial Patrons”
under §5 of the Settlement Agreement. They did not need to be specifically listed under the
language used by the parties.

Further, the Court has taken into consideration that the entire 99 Year Lease is subject
to the terms of the 1981 restrictive covenants recorded at Deed Book 325 at Page 920, in
the Beaufort County Register of Deeds (“Covenants”). Under § 12.5 of the Covenants and §
9 of the 99 Year Lease, the Recreational Facilities , including the pool, are for the use and
benefit of the lot Owners and are made available to the lessee under the 99 Year Lease,
subject to the rights of Owners to use, occupy, and enjoy the same. Nothing in the Settlement
Agreement states that these provisions in the Covenants or the 99 Year Lease have been

modified or invalidated in such fashion. Plaintiff’s Motion is denied as to this issue. The
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language under the Defedant’s April 17, 2024 Second Amended Lease is adopted by the

Court as to this issue.

D. Plaintiff>s Claim that “Whereas” Provisions in Defendant’s Proposed
e A8 licreas  arovisions in Defendant’s Proposed
Second Amended Lease are Factually Incorrect

The Plaintiff asserts that the 4th and 5 “Whereas” provisions in the Defendant’s
April 17, 2024 Second Amendment to Lease are factually incorrect and that 4% through 7%
Whereas provisions in the Plaintiff’s May 13, 2024 Second Amendment to Lease should be
used instead.

This Court has read the disputed Whereas provisions and has determined to adopt
the Whereas provisions in Defendants April 17, 2024 Second Amended Lease, with the
following changes:

a. Defendants’ April 17, 2024 Second Amendment to Lease- The 5™ Whereas
provision is deleted.

b. The following Whereas provisions are substituted in its place, as follows:

i. St “Whereas, as a result of said disputes, Tenant filed litigation
against the Landlord, and others in the Beaufort County Court of
Common Pleas on June 21, 2021( C. A. No: 2021-CP-07-1085-
“Litigation™)” ;

il. 6" - Whereas, Tenant sent a letter notifying Sunset, Inc. that they

are no longer allowed to use said parking spaces and bathrooms.
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1. 7" “Whereas, Sunset petitioned the court to join the Lawsuit to
defend its rights to use the parking spaces and bathrooms, which
petition was granted”.

All other provisions of the Defendants’ April 17, 2024 Second Amended Lease are
approved and adopted by the Court as to this issue.

Based upon the above, this Court finds and concludes the Defendants’ April 17,2024
Second Amended Lease, as modified by this Court’s findings in Section 1 (C) above
( “Whereas” provisions), attached hereto as Exhibit 1, is consistent with the stated intention
of the parties to the Settlement Agreement. Within ten (10) days of the issuance of this Order
the Plaintiff is directed to execute same before two (2) witnesses, one of which is a notary,
and deliver the original to defense counsel for recording.

2. Plaintiff’s Assertion that Terms Related to Gates and Armed

Security Guards was only a Personal Commitment

The Plaintiff asserts that the terms it agreed to in the Settlement Agreement restricting

its ability to place gates on its property and restricting its ability to use armed security guards
(§810, 11, and 12) are not restrictions that should run with the land but rather were simply
“personal commitments™ of the Plaintiff. While the Court agrees with the Defendants that
these obligations and restrictions are clearly and explicitly set forth in the Settlement
Agreement, there is no provision requiring the Plaintiff to execute any document to place on
record said commitments. While the Court is not making any finding or decision on the exact
nature of these obligations, under the same legal authority cited in section 1(A) above , this
Court does not have the authority to add language to the parties written Settlement Agreement

to require the Plaintiff to record a separate document to place on record these obligations. As
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to this issue, Plaintiff’s Motion is granted. Plaintiff is not required to sign any additional

documentation as to this issue.

AND IT IS SO ORDERED.

Marvin H. Dukes
SC Circuit Court Judge

Beaufort, South Carolina
L , 2024
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Beaufort Common Pleas

Case Caption: Tumners Marina Llc VS R V Resort And Yacht Club Owners
Association Inc , defendant, et al
Case Number: 2021CP0701085

Type: Master/Order/Other

So Ordered

s/Marvin H. Dukes I11 #2785

Electronically signed on 2024-08-05 09:08:29 page 10 of 10
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EXHIBIT “1”’ TO ORDER

STATE OF SOUTH CAROLINA )

) SECOND AMENDMENT TO LEASE
COUNTY OF BEAUFORT )

This Second Amendment to Lease (“Addendum”) is entered into this day of

» 2024 by R.V. Resort and Yacht Club Owner’s Association, Inc. (“Landlord”) and Turner’s
Marina, LLC (“Tenant™).

WHEREAS, on or about June 12, 1981, the Landlord and Outdoor Resort, R.V. Resort and
Yacht Club, a South Carolina general partnership (“Original Tenant”) entered into that certain
Lease recorded in the Beaufort County Register of Deeds (“ROD”) at DB 325 at Page 953 on
June 18, 1981, a copy of which is attached hereto as Exhibit 1 (“Lease™);

WHEREAS, on October 8, 1981, the Landlord and the Original Tenant entered into that
certain Modification of Lease Agreement, a copy of which is attached as Exhibit 2 (“Lease
Amendment”). That the Lease and Lease Amendment are collectively referred to as the “1981
Lease”;

WHEREAS, the interest of the Original Tenant in the 1981 Lease was sold, transferred or
assigned on various occasions thereafter, with the Tenant, Turner’s Marina, LLC (“Tenant”) since
December 21, 2017 holding the interest of Tenant under the 1981 Lease;

WHEREAS, at some point after the Tenant acquired its interest under the 1981 Lease,
various disputes arose with the Landlord as to the definition of the leased premises (“Premises™)

described in the 1981 Lease under § 1, and other provisions, including, (1) whether the restaurant,
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known as the Sunset Grille (“Restaurant™), located on the second floor of the two (2) story “Rec
Bldg” depicted in PB 29 at P 184 recorded in the ROD (“Rec. Bldg.”), was part of the Premises:
(2) whether the “Ship’s Store” (currently used as the Landlord’s office), located on the first floor
of the Rec. Bldg. was part of the Premises; (3) who had the right to use certain parking spaces on
the property owned by the Landlord, as described as “TENN IS-COMPLEX”, consisting of 0.84
acres on PB 57 at P 168 recorded in the ROD, and further described as “Parcel A” on PB 148 at P
60; as well as the rights of the Landlord, its members, the RV Lot Owners, the Restaurant, Sunset,
LLC (“Sunset”), the operator of the Restaurant, and said parties’ patrons, guests and invitees to
Cross certain property at the RV Resort owned by the Tenant;
WHEREAS, as a result of said disputes, Tenant filed litigation against the Landlord,
and others in the Beaufort County Court of Common Pleas on June 2 1,2021( C. A. No: 2021-
CP-07-1085- “Litigation”);
WHEREAS, Tenant sent a letter notifying Sunset, Inc. that they are no longer allowed
to use said parking spaces and bathrooms;
WHEREAS, Sunset petitioned the court to join the Lawsuit to defend its rights to use
the parking spaces and bathrooms, which petition was granted;
WHEREAS, on December 13, 2023 a settlement was reached between the parties as to the
Litigation and incorporated into a formal Settlement Agreement (“Settlement Agreement”). That
portion of the Settlement Agreement involving the 1981 Lease is set forth in this Addendum.

NOW, THEREFORE, for ten ($10.00) Dollars and other good and valuable consideration,

the parties agree as follows:

2
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1. WHEREAS Provisions — The above WHEREAS provisions are incorporated

herein by reference as if fully set forth. Said provisions are important and material terms and

conditions of this Addendum.
2. Rent (§ 3) - The existing rent language in Section 3 of the Lease and Section 3 of
the Modification is deleted and the following inserted in its place.
“In consideration of this Lease of the Recreational Facilities to the Lessee, Lessee agrees
to pay Lessor monthly Rent in the amount of the base monthly assessment charged for a
lot owner in the RV Resort multiplied by 5. Such Rent shall be payable at such places as
Lessor shall direct in writing. The amount of Rent shall be automatically increased per the
aforementioned formula (monthly dues for a lot owner in the RV Resort multiplied by 5)
with any increase of assessments as determined by the Board of Directors of the

Association pursuant to Article VI, Section 3 of the By-Laws of the R.V. Resort and Yacht

Club Owners’ Association, Inc.”

3. Parking
L 23 Parking Spaces — Exhibit A.
With regards to the right to use and access the parking area referenced on attached Exhibit
A, consisting of twenty-three (23) Spots or spaces, the parties agree:
a. Spot 2 on Exhibit A will be reserved for Landlord use.
b. Spots 5 and 6 on Exhibit A will remain short term parking until 5:00 p-m., at which
time these spots will be reserved for use by the Restaurant and its patrons and guests
during “Business Hours,” defined as Tuesday through Sunday, 5:00 p.m. to 10:00

p-m., and Sunday 10:30 a.m. to 2:00 p.m.

3
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c. Spot 3 on Exhibit A will be for the exclusive use of the Restaurant, its patrons and

8guests twenty-four hours a day, seven days a week, 365 days a year (“24/7/365”).

d. Spot 4 on Exhibit A will be for the exclusive use of the Restaurant, its patrons and
guests 24/7/365.
e. Spots 19, 20 and 21 will be for the exclusive use of the Restaurant, its patrons and

guests from Tuesday through Sunday 6:00 p.m. to 10:00 p-m. and Sunday
10:30 a.m. to 2:00 p.m.

f. Spot 23 on Exhibit A is a parking spot under a tree. The parties agree that Spot 23
will be for the exclusive use of the Tenant or its designee.

g Spot 22 on Exhibit A will be reserved for Tenant’s use until 6:00 p-m. Following
that time, Spot 22 will be available as a first come, first served parking place.

h. All other Spots enumerated on Exhibit A (including the handicap spot denoted as
Spot 1) are first come, first served parking spots that can be utilized without
restriction or reservation.

i. The Parties agree that no parking spot can be utilized by anyone for overnight

parking.

IL._Reconfigured Parking Spaces
a. Reconfigured Parking Spaces or Spots - It is agreed by the Landlord and the

Tenant that the Landlord may seek to reconfigure the enumerated parking spots denoted on Exhibit
A, including reconfiguration of the picnic table area pictured thereon, subject to the RV Lot
Owners’ approval of this change of use. In the event the Landlord reconfigures or adds additional
parking spaces to the twenty-three (23) parking spaces cn:rrently enumerated on Exhibit A, fifty

percent (50%) of any new spaces, above twenty-three (23), created as a result of the

4
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reconfiguration - up to 2 maximum of seven (7) new spaces - will be reserved for the Restaurant
and its patrons and guests during Business Hours. Any such new configuration cannot interfere
with direct and open access to the dumpster, including for emptying and removal of the dumpster,
installed on Tenant's land adjacent to the former tennis courts. All other newly created spaces
shall be available on a first come, first served basis.

b. If the Landlord reconfigures the parking lot as outlined above, Spots numbered 19,
20, and 21 will no longer be deemed the Restaurant's spaces; instead, from the new spaces created,
there will be three (3) new replacement spaces - and up to seven (7) spaces as contemplated above
- in asingle line, resulting in ten (10) spaces in arow for Restaurant use. These new spaces will
be for the exclusive use of the Restaurant, its patrons and guests during Business Hours as defined
above.

4, Restrooms — The restrooms located on the first floor of the Rec. Bldg. are

available to everyone.

s. Pool
a. The pool on Exhibit A shall be available to all non-Commercial Patrons of the

RV complex. It is agreed and understood that slip lease holders at the marina and
RV lot renters and their guests are not included in the definition of Commercial
Patrons and that those classes of patroas are permitted access to the pool.
Commercial Patrons includes those enjoying the commercial activities of the
marina operated by the Tenant, either directly or through leases, agreements, or

licenses from the Tenant, including but not limited to any boat clubs, jet ski
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rentals, tours, charter fishing, parasailing, and other similar activities. Commercial
Patrons are not allowed to use the pool.

b. If the Landlord determines that it wants to implement an "arm band" type system
to denote those that are appropriately within the pool area, it is understood and
agreed that the marina slip lease holders and the RV owners/renters will receive
one (1) arm band each for pool access for themselves and their guests.

6. Tenant’s Affirmation of Landlord’s Rights/Restriction on Use of Restaurant and

Ship’s Store — Tenant, as the lessee, acknowledges and affirms the Restaurant and former Ship’s
Store are not part of the Premises or subject to the 1981 Lease. Tenant further affirms that the
ownership and lease rights to the Restaurant space and Ship’s Store space are exclusively held,
owned and controlled by the Landlord. However, the Landlord agrees that it will not permit the
Ship’s Store space to be utilized for commercial purposes.

7. Affirmation of Tenant’s Rights — The Landlord and Sunset, Inc. acknowledge
and affirm that Tenant is the rightful holder of the rights of the Tenant and lessee under the
1981 Lease and the rights and responsibilities arising therefrom not otherwise addressed in this
Addendum. Said parties agree to not bring upon the leased Premises any means of restricting
Tenant from the use and enjoyment of its leasehold property.

8. Binding Effect - This Addendum shall be binding upon and inure to the benefit of
the parties hereto and their respective heirs, legal representatives, executors, administrators,
successors and assigns.

9. Conflict- In the event of any conflict of the provision of this Addendum and the

Settlement Agreement, the provisions of this Addendum shall control.

10. Lease Signed Per Court Order - This Second Amendment To Lease

6
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is not voluntarily executed by Turner's Marina, LLC. It is being executed pursuant

to that Court Order of Circuit J udge Marvin Dukes, IlI dated 2024,

directing the Plaintiff to execute this document. It is signed under protest, but in

compliance with Judge Dukes' Order."

WITNESSES:

7
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LANDLORD:R.V. Resort and Yacht Club
Owner’s Association, Inc.

By:

Its:

TENANT: Turner’s Marina, LLC

By:

Its:

SUNSET, INC.

By:

Its:

For purposes of Section 7 only

0 Bnv $20Z - 43714 ATIVOINOYLDTI 13

Wd vre g
Wd 9€°Z 20 Bny $202Z - 43114 ATIVOINOY1D313

- SVY31d NOWWOD - LH404Nv3g -

§8010£0d01202#3SVO - SY31d NOWWOD - 1HO4NY3IE -

§801020d0120Z#3SVD





STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF BEAUFORT )

I, the undersigned Notary Public, do hereby certify that the within R.V. Resort and Yacht
Club  Owner’s  Association, Inc., by its

personally appeared before me this day and acknowledged the due
execution of the foregoing instrument.

WITNESS MY HAND AND SEAL this the day of , 2024.

Notary Public for: South Carolina
My Commission Expires:
Name of Notary:
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STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF BEAUFORT )

I, the undersigned Notary Public, do hereby certify that the within Sunset, Inc., by
its personally appeared before me
this day and acknowledged the due execution of the foregoing instrument.

WITNESS MY HAND AND SEAL this the day of , 2024,

Notary Public for: South Carolina
My Commission Expires:
Name of Notary:
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STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF BEAUFORT )

1, the undersigned Notary Public, do hereby certify that the within Turner’s Marina, LLC,

by its personally appeared before me
this day and acknowledged the due execution of the foregoing instrument.

WITNESS MY HAND AND SEAL this the day of , 2024.

Notary Public for: South Carolina
My Commission Expires:

Name of Notary:
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STATE OF SOUTR CAROLINA )
} LRASE
COUNTY OF BEAGFORT ORI |

THIS LEASE is made’this [2  of Tglas |, 1081, |
by and betwsen R.V. RESORT AND YACHT CLUB OWNERS® ASSOCIATION,
INC., & South Carolina non-profit coxrporation (hereinafter
referced to as "Lessor®), and OUTDOOR RESOAT, R.V. RESORT
AND YACRT CLUB, a Soutb Carolina 'génaeral partnership (herein- '
after roferred to as "lLessee"),

NHRREAS, Lessor is a non-profit cerpora-t.tcn organized '
and existing under the laws of the State of South Caroline
for the purpose of adeinistering and maintaining certain
real property known a3 OUTDOOR RESORT, R.V. RRSORT AND YACHT
CLUB; and

 WHEREAS, Lessee is the developer of said property and
algo the owner and developer of a marina adjacent and contig-
uous to the property; and : .

WHEREAS, Lassor and Lessee desire that certain common
properties of OUTDOOR RESORT, R.V. RESORT AND CAMPGROUND,
owned by the Lessor, shall be entitled to be used by OUTDOOR
RESORTS, R.V. RBSORT AND YACHT CLUB, a South Carolina partner-
ehip, its successors, assigna, guests and invitees.

NOH, THBREFORR, in consideration of the agreementa
to be performed by each othar, Lessor. and Lessee agras as
follows:

l. Upon the terms and wndluonl herein set forth
and in considexation of the prampt and continuous performance

by the Lasgee of each and avery of its covenants and promises .,
herein made, Lessor does hereby let, lease and demise unto..
the Lessee and Lessee does hereby lesse of and from the Lessor
property situate in Beaufort County, South Carolina, and
desoribed on EXAIBIT "A® which is attached hexetoc and thereby

made a part herecf.
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The prenises describad in the above lagal dascription
are hareinafter ceferred to.as the Recreationsl Facilities
vhich include, among other things, a swimming pool, two tennis
courts, decking, bathhouse, and cartain partions of the Clubhouse
complex. The 19ase of the above described Recreational Pacilities
shall be together with its agpurtenances, tenemants and hare-
ditaments, and eoqet..he: vlthinll hlprov.m'tl, buildings and
etzructures now ox Mn;tu: puco( thereon, and all furniture,
furnishings, fixtures, machinery and eguipnmiant now thereon
end hereafter brought or placed thereon or intended for the
use thereon and all additions thersto.

2. The tarm of this Lease shall mg on the date
first sbove mentioned ‘and shall end on Zyu /2, 2080 .

This 1s an exclusive Lease to the Lessee, undar ciroumstances ’
where tha Lessor shall not be entitled to uu: into any other
leases with any othar lessces while this Lease is in effect
without the prior written consent of the ue;u. Lassaes,
however, may at any time assign any and all of its interest

in this Lease I.lﬂ. up;nx such assignment u;l.nq place, the Lassee
shall be relieved of any and all liability under this Lease
subject to the Lassee's complying with all terms and conditions
of the Leass at ths time of said .l;iqlunnt.

3. In consideration of this Leasa of the Recreational
?ae!.un?s to, the Lasssa, Lesses agrees to pay Lessor the

sum of FIVE ($5.00) DOLLARS per month par boat slip at the
marina WMoh s ehown and designated on EXHIBIT *8* which
is-attached heroto and thereby made a part hareof. The payment
aof said rent, however, shall not begin until the inprovements -
described as thes Recraational Fecilities in Paragraph 1 have
been complated. Such rent shall be payable at such places

ae Lessor shall direct in writing. The amount of rant shall
not in any way be ircreased throngh the term of thin Lease
without the prior written consent aof Lessee. )

o Y
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4. Use of the Racreational Pacilities shall be subject
to all laws, st s oxdi s rules and regulations of
all appropriate governmental suthorities and agencies, covenants
and restrictions of record, as wall as all rxules and :egulatlon;l
adopted by the Associstion from time to time pursua;xt to the
oacllnélon of cov;mnts u:ﬂ mu'i.cdonn' howavar, which
rules and regulations shall not &{scriminate in any manner
whateoever against tha Lessee or the invitaes of the lLesses. ,

The peéraons who may use and enjoy tha Recreation Facill-~
ties through and under the Lesbee shall ba limited to agents,
officers, employses and guests of the Lemses or ite assigns,

§. If any pait of the Recreational Pacilities is taken
pursuant to the law of eminent domain of the State of South
carolina during tha term of this Lease, the rant hexein pro-

vided for shall continue unatfected as to amount unless such
taking materially destroys the usefulness of the Reoreational
Facilities for all purposes leasad. In such avent, the Lessee .
shall have the right to tarminate this Lease by written mucei
to the Lessor within thirty (30) days after such taking or

to continue in possession of an undivided interest in the
remainder of the leased premises under all thas terms and con-
ditions hereof. All damages awarded guch taking shall helong

to and be tha property of Lessor whether such damages ghall

be m:.dod as compensation for the diminution &f the value

| to the Lesss or to the fae of the Rscrentional Pacilities.

6. Lessor shall, throughout the term of this Lease,
keap enforced insurance policies as follows:.(a) i{nsurance
against loss or damage to the bulldings and improvements now
of hereafter loocated upon the Racreational Pacilities and
all of the personal property, including pictures, furniture,
machinery, equipment and furnishings located upon the Racrea-
tional Pacilitiss. All insurance shall provids agsinst mny

-3-
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and all loss 6: damaga to tha Recreaticnal Pacilities by fire,
windstorm or causes ingured by extended coverage; (b) compre-~
hensive genaral public l.ilbi..itty insurance in which the Lassor
and Lessee shall ba nawmed .insureds against claims of bodily
injury, sickness or disease, including death, at any time
resulting therefrom and for 1njnr§ ‘to or destruction of property,
including the loss or usa théreof arising ont of ownership,
maintenance, use or ogention of e}’e Recreational Facilities

or any building or ,‘._'., or [ ity 1 ted theraon
with a minimomny Ilnitat:icn of 3200,000/$500,000/§10,000; and 1
{e) in the event that Lessor shall undertake any conatruction
upon the premises, Lessor shall maintain and pay for a builders
rigk insurance policy An such anounts and with such companies
as Lessor determines proper.

The Lessor shall alsc pay for and maintain such further
and additional insurance policies, including but net limited
to workmen's conpensaticon insurance. Tha amount of the re~
quired insurance shall be egual to the paximum insurable re-
placement value as determined lly by L « The L

may require the Lessor to provide proof of .oxj.atenue of in-

surance coverage required herein as 1 may bly
request from time to tima. All insurance raequiraed to be csrried
shall be under policies written in such form and issued by

such companies as shall be approved by the Lassee, said Lessee,
sald approval, shall not be unreasonably withheld.

. 7. In tha event of dunga_ or destruction of the Re-

creational Peeilities ox the bauildings and imp ts 1
thereon by any casualty for which insurance is pnyab_l., the
Lassor shall proaptly make application for the benefits under
the insurance policy, which bcnntjiu shall be depositad in
a bank account and be availadle to the Lessor for the recon~
struction or repair of the Recreational Pacilities or that

portion therecf which was damaged. Such insurance money shall

-
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be paid from tha t in_ s b d upon the estimate

of a licensed architect in the State of Scuth Carolina having
supervision of such consttuction work or repair. 8aid archi-
tect shall certify that the amocunt of such estimate is being

applied to the payment for reconstruction or repair and at

a reasonable cost. “xe is ﬁ:e i.nunt'lt'u‘niaer that recon-
struction or repair shall take plefe if covered by inoucance,
but it is the further intent that Lesscr shall not assume

the bLurden of reconstruction or repair if not covered by in- *
surance, unless Lessor chooses to do 0. fn the event the

cost of repair or recomstruction axceeds the insurance banefits,
L shall ¢ trlict or rapair those items for whieh in-

surance is available; but only at its option must Lassor do
an'y furthey reconstruction or repair for which there is not

adaquate insurance proceeds. If Lessor ch not to
struct or repeir due to inadeguate insurance proceeds, than
Lessea, at its option, may either continue this Lease in full
foroe and effect or cancel this Leasze upon £iftaen (1S5) days’
notiece in Ivzs.tlng to Lessor, at which time Lessee shall be
obligated to perform its covenants and promises hereunder

up to the date of notification. For reconstruction or repair
for vhich there are adequate insurance proceeds, or with which
Lessor desires to proceed despite the lack of insurance pro-
ceeds, 1t shall bo the cbligation and duty of Lessar to cause

’ such showing to be mads and such to be accomplished as often

28 said Reoreational Pacillties, including baildings, improve-
ments or personal property may be destroyed, damaged or lost;
and all of such work shall ba completed and pald for as prompt-
ly as the exerciss by the Lessor of dua diligence makes pos-
eible. The work whar completed shall restora the mxu.tionu
Pacilities substantially to tha condition im which it existed
before such destruction, damage or loss took place, and in
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any event, the premises as restored shall have a valge which

is not less than tha valus vl;!.ch the Recreational Pacilities
had or possessed prior to°‘tha loss or damage which mads such
reconstruction or repair necassary. mug shall have the

right to require t‘.naax to obtain a completion, pﬂ!!‘ome

and payment bond in’amount snd in form'and with a- company
licensed to do business I!.nlﬂw Stare of South Carolina, approved
by lessee. (ihen after, the pnﬁcnt of repair or replacsment

of damage there shall remain any surplus of insuranch proeaedc‘,
said surplus shall belong to tho Lessor. -/

B. Any demolition or new construction on the Recrea-
tional Pacilities oz major mlteration in the buildings located
in tha Raere.aeionu facilities shall be at the sole sxpense
of the Lessoxr; nothing in this Paragraph 8 shall ever be .kon-
strued to rellieve Lessor of its obligation to maintain lnd

repair the improvements located upon the Recréational ne:uu‘.\
The Lessor shall, during the term of this Lease, keep tho \

Recreational Pacilities in a good state of repair and shall
maintain all of the buildings and other improvements located
y use the £. Lla

thereon for the normal and >
shall not suffer or perait any waste, neglect or deterioration
of any of the premises, buildings or improvements of the Ra-
creational Pecilities and shall replace, rencvats and repeir

the Recreational Pacilities snd improvements thereon as often

as may be 'nacnuzy in oxder to keep the Recreational Pacilities

and such buildings and improvemants in a good state of repair
and for the use and enjoymant of the Lassor and Lessee.

9. Lessor cdvenants and agrees with Lessee that so
long n- the Lesses keeps and performs all of i.ta covenants
herein made the Lesseo shall have quiat and undisturbed and
continued possession of the premises subdject only to the rights
of Lot Owners to use, occupy and enjoy the same along with
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such other persons as provided in the Declaration of Covenants
and Restrictions.

16. Subject to Pu:agnph 7 hexeinadeve, no damage or f
destruction to buildings, stxuctures, improvements or furaiture,
furnishings, £ixtures, machinery or equipment now or hereafter
located upon the Recreational Pacilities by ﬂz:; windstorn,
or any cother ellualty; aball .nt.le/!.o “the L to sor a
possession or to terminate this Lease or to violate any of

its prwl.s.lon‘c ox causs any rebata, ab.te?nt or adinstment
in the reat then due or that thereafter becoming due under
the terms hereof.

1l. The Lessor and its agents shall have the right
of entry upon the Racreational rmixié:.a at all reascnablas
times to examine the condition and use thereof; provided that
only such rights whall be exercised in such a manner as to
not interfere with the conduct of the operation of said Re-~
creational Pacilities) and if said premises are damaged by
any casualty which causes the premises to be exposed to the
elements, then the Lessor may entar upon the premises to make
emergency repairs.

12. where not otherwise provided in thia Lease, all
suns of money coming due from the Lessee to the Lessor shall
bear interest at the rate of one and one-half (1 1/2%) percent
Pper month, commencing fifteen (15) days from the date the
same shall become due until the date the same shall be paid,

13. Lésses shall not do or suffer any waste or damage,
diafigurement or injury to the Racreational Pacilities or .
any property now or hereafter placed or brought thereon.

14. eBxcapt for non-payment of rant which is discussed
below, if default shall be made by the Lesses in the per formance
of any covenants herein set forth, which default is net cured
by Lamsee within thirty (30) days after receiving written

-9-
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notice of such default by Legssor, than in addition to any
other rights er remadies whiich Lessor may have, the Lassor
shall have the right to d_ecle:e this Lease cancelled and ter-
minated and re-enter upon the Recreational racilitlea! in
which case the Lessee shall poacafully surrender and ;lonvar
the Recreaticnal Pacilities_to Lessor. However, nothing in
this lLease shall be construed as authorizh.w ths ‘Leuor to
aeclere this Lease in default whor/" the default consists solely
of non-payment of rent, until such non—payment is in yiolntion '
of Paragrapha 4 or 5 hereinabove. _., !

In the event that Lessor defaults in the terms of this
Leass, Lessee shall have all rights or remedies provided by
law which shall incl:u:le but not be limited to specific performance
of this Leagse by Lessor, and/or Yy of & ges due to
the default of Lassor.

Any and each remedy available to the Lezsor or lessae

for the anforcemsnt of any tarm or provision herecof ahall
be construed as cumulative and no single such remady shall
be construed as being exclusive or as preventing the parties
from electing such other or additional remedies. In addition
to all the remadies sst forth above, the Lessee, at its option,
may request of a court of competent jurisdiection and racaive
tharefrom the appointment of a receiver to stand in tro place
and stead of the Lessor and to operate the mcxfunon?l Pacili-
ties. Said receiver shall fully perform and keep all of the
covenants, terms and econditiona of this Lease. In connection
with any litigation arising from this Loase, the p:evau.tnq.'
party shall be entitled to recover all costs incurred fncluding *
& reasonahle attorney's fae,

15. The Recreational Pacilities are subject to such
easements for public utilities as now appear in public records
and Lessor ghall have, at all times, the right to c:e.ute upon
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or over such of the Recreational Pacilities for any and all
public utilities, easexenks from time to time as the Lessor,
in its disorstion, smhall deem sppropriate, frec and clear
of this Lease.

16. At the termination of this Lease by lapse of time
or otherwise, the Lessae will peacefully and qui:oellly deliver
poasassion of the Recresticnal raéuiuu snd all improvements
situated tha:teon. inu.ludlnq all ?uxaonul Property tharein '
and therson, to the Lessor and all buildings, improvements
and personal property then situated upon the premises shall
become and remein the property of the l_..ossor.

17. Time is ;! the essence in every particular and
egpecially whare the obligation to pay money is involved.

18. Ho waiver, extension or indulgence granted by
eithar party to the other on any one occasicn as to any breach
shall be construed as & waiver, aextension or indulgence of
eny succeeding breach of the same covenant.

19. This is the entire Lease and there shall be no
modification, release or discharge or waiver of any provision
hereof unless in writing signed by both parties.

20. Whenever a provision is made for notice of any
kind under this Lazse, it shall be deamed sufficient notice
and service thereaof if such notice to either pazrty is in writing,
. 2ddrassed to such party at its last known address and rant
by certified mail with postage prepaid. :

21. This Lease is to be comstrued in accordance with
the laws of the State of South Carolina. The invﬂ:l.dit_v in
whole or in part of any covenant, proaise or urdertaking or
any section, subsection, sentence, clause, phrase or word
or any of the provisions of this Leasa shall not affect the
validity of the remaining portions thereof. Whenever tha
context po permits, the use of the plural shall inolude the

-9~
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singular, and the singulax the pliral, and the use of any -
gender shall be deemed to include all genders.

22, It is specifigally recognised and understocd that
some or all of the persons comprising the original Soard of
ni.r.:wmn and the officers of tho Lessor, and the partners
of the Lessee, are also otfuer.s, dkcmu_, enployees and/or
partners of the Lagsor .and’ Lesses under this Lou'e, and that
such circumstances of interlocking Boards of Directors, officers,
enployens, stockholders and/ox partneze ahall not and cannot
be considered as & breach of their dutlies por as & conflict
of interest betwsen the Lessor and Lesses, nor as possible
grounds to invalidata this Lease in whole or in part. Bach
and every person, m;.het real or corporate, who shall take
any interest whatsogvar in or to the Lot or any of the Propsrty,
or in or to any Lot in the Property, after the recoxding of

deed, contract, grant, assignment or such othex instrument

gzs‘ii.ng, convaying or providing for such interasts;, or by
the exercise of tha rights or uses granted herein, shall be

deemed to specifically consent to and rzatify without further
act belng required, the provisions of this Lease to the same

effect and extent as if such person or p had ax a3
this Lease with the formalities xequired in deeds, for the
purpose of subordinating and/or subjecting such parson’s or
pezsona’ interest, in full, to the tezms of this Lease and
granting the rights to the parties provided for herein, ab-

solutely without exception.

W1 889 LRBRSSORs
R.V. RESORT AND YACHT CLUB

OWNERS® ASSOCIATION
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OUTDOOR RESORT, R.V. RESORT
ARD YACHAT CLUB

LESBER«

&« >

WITNESSES:
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ALl Ut cABilel LA THA
o g ROXITE GCATION OF LEAST AGRLIRNT
LUBHIY (0t AUl OF T N

WHLUTAS, on duwr iy B9 4 Feae Ayreement wes entered iato by aud
vetwren H.¥, tivovt aed Taoil Clul Denors® Acsortation, lac,, & South
Laroling memeprif 10 cospurdt nm {1herein and hereingfter referred to s
“lesyn ), ol Gulduur Betty, RV, Resort ond Yeeht tlub, o South
Coroling gomaval pecleiyhin [Ueetn and hewginafier rofooved to a5
“leavev)l, 4 cnph el witch 0y atlacied Brecia o beR{BIL A" fer
vefervngy; wmd

MEERAY, Uie oforuadill Liwse was recOTded with the Oeclaration of
Luvenents el Rusivieliont lor Gulduor Resorls, R.Y, Resory eng vacht
Club 1 Bevd fook  §¢9 ot Pape 970 tn Lie Off tee of the Clerd of Court,
Guevturt County, Seulh Cuinl ena und

WIRELAS , Y pruviston: o Paragroph 1Y of Lo aforvieid Lease
reyeler Ahal ooy madificattons 10 the Loese Agroement bo in writing end
signed Ly Lol pectics; end

WIKKLAS, Lhe Levour 4nd LessaE hava agrooy thel the following
modificativn 1o Pereyreph J bre mede.

I8 COUMIOLRALION o0 L a0 Five sad FO/100 {35 ©O) Dotlars
wud utner velouble tonsidaralive, Paregrapti 3 of the eforeseid tease is
mdlfled (v rved as lallumy:

In camidaralion @ (s (rdve of e Recredtions) Facritties

10 Lhy tesser, Lister agrevs 10 pay LesSor e sum of Five

($5.00) Dullees por omuth por bodl § 1p oL the maring which (s

Mt and dis lgnated o Eehihit D% which ts att4ched hereto

avd LNTIThy Wmedt @ ML hereal,  The peyment of 3ata reat,

howgver, shell mut Ltgen webil the Improveswnts described 4s

the Hecroetloual tewitities dn Pavagraph | have baen com-

pleted.  SuLh femt Shatl Ge payable ot swch plages an Lessor

Wil dreetl 1n writing.  The ewovat of runt shdil e awlos

mtledlly increased propurtionately with eny lucrease aof

43Srasmmnts o3 detormncd by the fSoard of Qlroclors of the

Atoelattun pussoant §o Aridcle ¥I, Section 3 of the By-taus
of the 8%, Kt und tacnt Livh Owners® Association, ac.

W Lo Sants amd el the b i__f_m, w BlFen . 1M, .

VITNESSES: LESSOR:

R.¥, Resurt ang Yeeht Club

Cwners® Avsociavion, Ine.,

& South Caroline som-profit

uwp?ut'm
»
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BTATE OF BOUTE CAROLINA .
LEAGE

COUNTY OP BEAUPORY .

¢t

| THIS LEASE ig made’this /2 _ of Teua= , 15m, |
by and between R.V. RESOR? AND YACHT CIIB (WMRWS' ASSOCIATION,
INC., a South Carolina non-profit corparation (hereinafter
Teferzed to aa Lassor®), aod CUTDOOR RESOAT, R.V. RESORT

AND YACHT? CLUB, & South Carolina Jéneral partnership (herein-

e

A

after referced to as "Lessee®) .

WHRREAS, Lepsoxr is a oon-profit oo:pot-'uon organized v
and existing under the laws of the Stats o Bouth Carolina
for the purposs of administering and maintaining certain
real property known a3 OUTDOOR RESOR?, R.V. RRGSOR? AND YACHT
CLUB; and ) .
" WMBREAS, Lesssa is the developer of said property and
2lso the owner and developer of a marina adjacant and contig-
uOus to tbe property; and o

WHEREAY, Lessor and Lassen desire that certain common
properties of OUTDOOR RBSORT, R.V. RBSORT AND CAMPGROUND,
owned by the Lessor, shall he entitled to be used by OUTDOOR
RESORTB, R.V. RBSORT.AND YACHT CLUB, a South Carolina partner-
ship, its Succassars, assigns, guests and invitems.

NOR#, THEREPORE, in consideration of the agreemsnts
to be performed by each other, Lessor. and i, agree as
follows: - -
1. Upon the terms and conditions herein set fortn
and in consideracion of the prompt and contingous performance
by the Lesses of each and every of its covenants and promises .
herein made, Lassor does bereby let, leass and demise unto,
the L and L does hereby leass of and from the Lessor
property situate in Bdsufort County, South Carolina, and
dllar.l._bod on EXEIBIT "A® which {s attached hu'otn and thersby

mads a part hareof.
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© he prenises Gosoribed in the above legal desaription
8re heaxeinafter referred to. ag the Recreational Faciliting
which inoluds, among other things, a swimming Pol, twe tenniis
courts, decking, bathhouss, and cartain partions of the Clubhouse
complex. The leass of the above desorided Bacreational ncuu:%
shall bo togethar vlth its l'#ﬂrtlnmea, tenements and here-
ditaments, and togethar with all isprovesests, bulldings and
structures now or hereafter placed’therecn, and a3l farnitare,
!mhhl.nql,.ﬂxenn-, ‘machinery and equipment now thereon
and harexfter brought or placed theresn or intended for the
use thereon and all additiong therato, y
" 3. The term of this Lease shall commence on the date
firet above mentioned and sball and on sk /8; 2080 .
This is an exolusive Lesss to the Lessea, under cirxouwmstances .
mﬁmmmmhmueuuwu}mu any other
leasen with any othex lemsees while this Loase is in effect
n.leaou.t the prior written consant of the ua'-u. Lesses,
however, miy at any time asaign any an2 all of fts interest

in this Leuse lnd.ueon such assigmment hklnq place, the Lesese
shall he relieved of any and all liability undar this Lease
subjeet to the Lesses's mly{.u' with all tarms and conditions
of the Loase at ths time of said sssignment.

3. 1In consiferation of this Lease of .the Reareational
naxuu,- to the Lassas, Lesseo agrees to pay Imasor the

Smm of PIVE ($5.00) DOLIARS per moath per boat slip at the
marine VLol ia shown and designated oq BXETBIT *B" which

is ‘attached h.o':.cto nd thereby mods & part hereof. The paywant
of said rent, however, shall mot bagin until the improvements .
described as the Recreational Pacilitles in Paragraph 1 have
besn coapleted. Buah rent shall ba payable at such places

as Lessor shall direct in writing. %he amount of rent shall
no::.nanynybnimndth:qghthhmoi}:hhheu
without the pr!.u.-. written consent of lasses.

e
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4. Use of the Recrsational Pacilities ehell he aubject
to all laws, statutds, ordinances, rulas and regulations of
11 sppropriste governmestal outhorities and sgencies, covemantp
and restriotiops -of Tecord, as wall as a1l rules and nguaeha;-
mpmwmumiamnamtmuummaukupm )
KN mlmt".tpn of “‘Vl-nlntl m‘a htt:io.eigu;' however, which
Tules and regulations’ ehall not &facrimimate in any manner
vwhatsosver against the Lessee or the inviteas of the lesses,
The pérsons who mey use and enjoy the Rearastion Papili-~
. .ties through and under the Leskea shall e linited to agents,
officars, employees and guestas of the Lesses or its ansigna.

5. If any padt of the Rscreational Pacilities is taken
Pursuant to the law of eminent domain of the State of gouth
Carolina during the tarm of this Lease, the rent hersin pro-

¥ Vided for shall continue unaffected as to amount unless such
tlkln.g naterially destroys the usefulness 6f the PacTeational
jrad : Facilikies for all purposes leased. Ia such evant; the Lasses
& Shall have ths right to tarminate this Lease by written notice !;
to.the Lassor within thirty (30) daye aftesr such taking or

to continue in possessien of mn undivided intaxest in the
remainder of the 1sased premises wsder all the terms and oop-
) ditions hersef. All damages avarded such taking shall heleng

e : to and be the property of Lassor whether such damages shall

be avarded as compensatian for the Alminution bf the valus
o the Lesss ar to'the See of the Recrestions) yaciiities.

6. Lessor shell, throughout the term of this Lease,
kesp enforced insurance palicies as follows:.(a) insurance
againet loes or dusags to the buildings and improvements now
of hersaftar locatsd upon the Recreational Pacilities and |
all of the -pormqax property, including pictures, furniture,
nachinery, squipwant and furnisbings 1écated upon the Recrea-
tional racilities. All ingurance shall mvui against any .
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- such cowpanies as shall be approved by the lLessee, said lasaan,
. said approval, shall not be unreasonably withheld,
!, 7. In tha event of damagn or destruction of the Re-

- portion thereof which wvas danaged. su'nh insurance money ciull

956

and all loss or damage to the Recreational Fecilities by fire,
windstora or causes insuced by extended coverage; (bj conpre-
henaive general publis liabiltty insurasce in which the Lessor
and Lasgses shall be nsmed ,insureds agsinet alaims of bodily,
injucy, sickness ox disesse, including death, at any tims
resulting therefrom and for !.njuzy.:to or dn'tt:ncucn of property,
. incloding the loss or use em:-cot uhtné ont of ownership,
maintanance, uss ar operation .ot f}'e Recreational Facilities
or any building or improvement ar perscnalty located thereon
with a minimum unl.taunn of QZM.OOMSSW.OOD/SI0,000; and
{c} in the event that Lessor shall undextaka any cangtruction
Gpon the premises, Lessor shall maintain and pay for a builderg
risk insurance policy in such amounts and with auch companissg
as Lessor Qeterminas proper. . i

Tha Lessor shall also pay for and maintain such further N
and sdditional insurance policies, including but not 1inited
to workmen's cospensation insurance. The amouct of the re~
quired insurance shall be agual to the maximum insurable (4 O
Placement value as determined annually by Lessor. The Lassee
may require ths Lessor to provide proof of existence of in-
surance coverage raquired herein as Lassee may reasonably.
Tequest from time to time. All insurance required to be carcied
shall be under policies written in such form and issued by

crextionsl Pocilities or the buildings and improveménts loocated
thereon by any casualty for which insurance is payable, the
Lessor shall promptly make applicstion for the benatits under
the insurance policy, which hlno.!’iea shall be dspovited in

a bank acaount and be ,v.u-n. fo the Lessor for the recon-
struction or repair of the Recrsational Facilities or that
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be paid fxom the account in ancunts based upon the estimata
©f & licensed arcnitest in the State of goutn Carolina having
supervision of such constiuction work or-repair. Baid archi
tect shall certify that the amount. of such estimats is beiny
applied to the payment for recanstruction or repair ang at

2 raasonable cost. 'zc is f.l:. uunt.,h'nrum: that recon-
struction or repair shall take piede i covered by insurange,
bat 1t is the further. {ntent that Lassar shall not asmme

tha borden of Feconstruction or repair if net covered by in- '
surance, unless Lessor chooses to 4 0. &n the esvent the

Lessor shall reconstrfict oz repair those items for vhich in-
furances is available; but only at its opt!nlf must Lessor do
sny further reccastrustion or Tepair for which thers is not
adequate .tqmu_lnce Procesds. If Lessor choomes not to recon-
struct or repair due to inadeguate insurande proceeds, then
Lecses, at ita optioca, may efther continuna this Lease in ful1
foroa and effeot ox, cancal this Leass upon f£ifteen (1S) days®
notice in writing to Lassor, at which time Lessee shall be
obligated to pcrtm its covenants and promisas hereunder

up to the data of notification. mmmum
for which there axg adequats insurance procesda, or with which
Lossor desires to frocesd despite the lack of insurance pro-
ceeds, ‘1 shall be the obligatien and duty of Lassor & cause
such showing €0 be @ads and sach to be aoccmplished as often
as said Reorestional Pacilities, including buildings, improve-
mants or personal property may ba destroyed, damaged or lost;
mnlﬂmm:mzbamphtdmdpauforumt-
1y as the exercisa by' the Lessor of due diligence makes pos-
sible. The work whem completed shall restors the Bscreaticnal
Pacilitian substantially to the sonditlon in which it existed
bafore such destruction, damage or loss took place, and in

.

908t of repalr or. reconstrustion exoceeds the insurance banefits,
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- herein made the Lassee shall have quiet and undistorbed and
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My evant, the premises as ffaeo:ed shall havp a valua whieh

is not less than:tha value which the Recrestional Pacilitias
had or possessed prior to'the loss or danage which made such
recoastruction or repsir o sary. Le shall have tha
right to require r'.nunz to cbtain a eanpht-iun, mz;mm

and payment bond in’amount ahd in Zorm'and with » caupu;y
licensed to do husiness ‘b'ﬂn'st‘% of South Carolina, approved
by lLesses. ithen after the Paymant of repair or replacement

of damage there shall remain any sarplus of insuranch procseds’,
Said surplus shall belong to the Lessor, -

8. Any demolition or naw construction on the Recrea-
tional Pacilities or major sltsration in the duildings locates
in tha a.cre.athnu Pagilities shall ba at the solae expensa

of the Leasor; nothing tn this Paragraph § shall avar b.. -
struad to ralfeve Lessor of its obligation to maintain ana )
repeis the improvements located Bpon the Redrémtional Panilitiqa,
The Lessor shall, during the term of this Lease, koep tha \

maintain a1l of the buildings and other improvesenta located
thareon for the sormal ndcutm:y use thereof. Lessor
shall not suffer or perwit any vasta, neglact or deterioration
of any of the prenises, bulldings ox improvenents of the Re-
creational mmt.}uw shall replace, renovate and repalr
the Recreational Pacilities and improvements ‘thexeon as often
as may be.muu:y in order to keep ths Regreational Feoilities
and such Imndinqsudimmuinlmmuof:epnk
and for the uss snd enjoyment of the Lassor aqd Lassea.

9. lessor oovenants and agrees with Lessee that 80
long u. the Lssees keeps and parforms all of 1.“ covenants

continued posaession of tha premises subject only to the xights
of Lot Owners to ues, occupy and enjoy the same’ along with

>

Recreational facilities in a guod state of repair and ahall \
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such other persons as provided in the peclaration of Covenants
and Restrictions,

. 10. Subject to Pcr‘q:aph"l hexeinadove, no dapage or .
destructien to Miildings, stxructures, improvemsnts ‘ox fia:n&tn:o,
furnishings, fixtures, Rishinery or equipment now or Raraafter
located upon the Recreational Faoilities by fire, windstors,
or any othar umlty; shall -ntl.{h ‘the Lesses to surrender
Possession or to texminate this Leass or to violats any of

its provisions Or osuse any :azat'-. abntuzue or adjnstoent

in the rant then Aue or that thereaftaxr baceming dus under

tha terms hereof.

11. The Lessor and its agante shall have the right

Of antry upon the Recreational Pacilitfes at all reascnable
tizés to examine tha condition and ame thareof; provided that
only such rights shall be exeroised in M.l manner as to

not intarfera with the conduct of the opsration of said Re-
ereational Pacilities; and if gaid prenises are dsmaged by

any casualty which causes tha premises to be exposed to the
elepsnts, then the Leassor Way enter upon the prumisss to make
energancy repairs.

12. Where not otherwise provided in this Laase, all
sums of money coming due from the Lesses to tha Lassor shall
besr intarest at tha rate of cne and cne-half {2 1/2¢) percent
Jper month, commeneing f£ifteen (1%5) days from the date the

same ghall become due until the dats the’ sams shall be paid,

13. Lessea shall not do or suffer any waste or damage,
disfigurenent or infury to the Recreatiomal Peoilities or .
any property now pr hereaftax placed or kxcught thereon.

14. =Exoept for non-paymant of rant which iz discussed
balow, if default shall be made by the Lessse in the pexformancs
©f any covenants hesein set forth, which dafault 1is not cured
by Lessee within thizty (30) days after recaiving written

-Fm
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notice of such defanlit by Lessor, thun in uku;.lon to any
other rights or remedies Milch Lessor may nm, the Lessox
Shall have the right to declare this Lease cancelled and tar-
minated and ra-entey upon the Recreational ncuit:l.es, in
vhich case the Lesses shali peacefully sarranter and ;l-l.:lvnr
the Recreational Pacilitles to Lessor. Rowever, nothdng in
this Zease shall be construed as authoricing the Lessor to
declars this Lease in defaule mo':/a' the dafault consists salely
of non—paynon.t of mt.-mtu such non-payment is in y!.ol.cuon \

of Paragraphs 4 or 5 hereinabove, . a I

In the event that Lassor defaults in the tarns of this
Lease, Lessss shall have all rights or remedies provided by
law which ghall anl:n:in but not be limited to specific performsnce

of this Lease by Leasor, and/or Tecovery of damages due to-
the default of Lessor.

. Any and each ramedy avaflsble to the Leassor or Lesase
for the snforcement of any tarm or provision hereof shall

be construsd as cumulative and no single sech remsdy shall

be construed as being axclusive or as prevpnting the parties
from alecting such other or additional remodies. In addition
to all the remedies set forth ebove, the Lessae, at itsg option,
may request of a court of competent joxisdiction and receive
thersfrom the appointment of a receiver to stand in :fu place
and stead of the Lassor and to oparate the Mﬂﬂm'nl Pagili-
ties. Said kecsivar shall fully parform and Xeep all of the
covenants, terms and conditions of this Lease. 1In connection
with any litigation arieing frem this Lease, the prevaliing’
party shall be antitled to recover all costs {ncurred including
& reascnable attorney's fea. ;

18. ‘rhenncrolﬁnnu Facilities sre subjeot to such
easamants for public uﬁillm- a8 opw appear in pyblic records
and Lessor shall have, at ell times, the right to creats upon
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Or over such of the Recrsational Pacilities for any and a1l
publ;tp utilities, easenents f;m time to time as the Lessor,
in its discretion, shall deex appropriate, frec and clear
of this Leass., - '

16. Aaﬁhamtlmolthhhynhylapnofm
or otherwisze, the Lesses will peagefully and quiatxy deliver
Possession of the Recraational Pacilities and all improvements
situsted thc;aa‘n, uc}mng all Personal property therein
and thereon, to the Lessor and all buildipgs, improvements
and personal property then aitustsa upon the premises shall
ummmumwmnyozm:_amz. ’

17. 2ime is ;f the essance in evary particular and
agpacially whars the obligation to pay money is involved.
18. No waiver, extenmsion or indulgenca granted by
either party to khe other on any one oacasion &s to any breach
shall be constrvwed as a waiver, axtension or indulgence of

any succesding breach of the same covenant.

19. This is the antire Lease and thezre shall be no
wmodification, xeleass or discharge or waiver of eny proviesion
hereof unless in writing signed by both parties.

20. Whenever a provision is mads for notice of apy
kind under this Lease, it shall be dbemad sufficient notice
and ssrvice thereof if such notice to either party is in writing,
. 8ddressed to such party at its last knowp address and sent

by certl{fiacd meil with postege prepaid. .

21. This !.euu is to be construsd in acoordanca with
tha laws of tha State of South Carolina. The fnvalidity 4n °
whole or in part of any Ovenant, promise or undextaking or
any section, subsectian, sentence, clause, phrase or ward

or any of the ptovu!.;m Of this Leass shall not affact the
validity of the remaining portions thereof. Whanever the
context po permits, the use of the Plural shall inaolude the

9
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singular, and ths singular the pliral, and the uss of eny '
gender shall be deemed to include all genders.

22. It ia specifigally resognised and understocd that
some &r all of the persons comprising the original Board of
Drectors and the officers of the Lessor, snd the partnars
of the Lesses, are also o!ﬂna:-. duachora.. enployeas and/oxr
partnars of the Lassor and’ Lesgsee undar this uu.o. a-na that
such oircumstances of mmxhq 'Bon:d. of Direotors, officars,
exployees, stockholders and/or partners shall not and oannot
be aonu‘.aa:cd as a2 hreach of thd.: duties 3or a8 & conflict
of interest betwean the Lessor and lessos, nor as possidle
grounds to invalidats this Lesse in whols or in part. Each
and every person;, m;hu- real or corporate, who shall take
aay intarest whatsosver in or to the Lot or any of the Property,
or in or to mny kot in tha Proparty, after the recording of
_tb.lc Lasge, by .uéophmn, dslivary or the racording of the
deed, contract, grant, assignment or such other instrument
q'tg‘iinq, conveying or providing for such interests, or by
the exerciss of the rights or uses granted hersin, shall be
deamad to specifically consant to and ratify without further
act baing xequired, the provisions of this Lesse to the same
effect and extent as if such person or parsons had exacuted
this Leass with the formalities required in desds, for the
Purpose of subordinating and/ocr subjeooting such person’s or
parsons’ interast, in full, to tha terms of thia Lease and
granting the rights to the parties provided for hersin, ab-
solutely without sxosption.

BS: LESHSOR: ) .
R.V. RESORT ARD YACHT CLUB .
Thodiss e Eioem o mem o
LA o

. . .
Byrse s sicree Nhe cae s
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WILRLAS, on St 17, 190) o Dpace Ayreemcnt wes ¢niored fnto by ing
rleoun K.V, Besorl amd Tail Llub Swners! Atsoctdt i, log., & South
Laralitg mensprfsl unpuratien {thorein sad berednsfier roterred to o
Tlwnsurt] s Gurduur Mewets, N.¥. Resort ead Yachg tlob, o Soutn
Coruling ppmval Pl sk (Lhoretn and haveinaficr -refowed 1o ag
“ledse®), o copy o u:lch o atidthud heestn oy Ieniost ~A® fur
relecence; and )

WHERLAS, Lhe uloeesatd Lwse wis recorded wieh the Oeclaratien of
Covenents and RUSLIELIoNS Tor Qi Rosoris, R.Y. Resort end Yaeht
Clus 1u Doed Pk 29 oL Fage 940 o Uie O feo of the Clert of Court,
Swsulure hﬁn;l:r. Steth Cotvlinu; und

RELAS , It pruvisiem ui Faragraph 19 ul e aforeseld Lesse
repire Usat any msndel 1cet loms (0 e Lease Agroemeal Uo in wriling end
signed by Wt perticy; emd )

WILRLAS, sl Lesaur and Lussor have agreey thal tee following
modification ta Paruyraph 3 b mege.

I COUSIDLRATION ot ik g ait Five ana AO/100 {$% Q) oottars
oy uiner velveblc mml:bn‘ulwl. Paragraph 3 of the alforessid Lesse 1s
ouid i iod I reasl «v ol taw:

I8 Coms lduralion o) thts (ndse 0f the Recreqtlomsl Fecsdities
lo the tossur, linsue $yrres 10 pey Lessor 1w su of Five:
133.00) Woilan Ber muuth gor bost 911p ab the martng unich 1§
st dud oo \gnatis aw betiinit g whieh g A1rached neveto
aud theroby gty o WL Horvol,  The payment of satd remc,
Bowbver, shal! nut begin until e fmprovements deserived as
the Rrecroet ftns) tauelstipe by Paregraph | have besn com-
pietud.  SuLh eent wmat) Lo Layabte st Sooh pleced as Lesasy
Vil druLt o writig, T awovat of ront sha?) o auta-
mattesily ' {ncruwsed Unort jonelely with e¢ny Incroase of
43SCIIMERLY 43 drLeemtined by ine Board of Pirceiers of the
Ass0C latton (wss vuant e Ariseie ¥, Seetyon 3 of the By-Lews
of e AV, Kt aned tons Giph Owners® Asgocratton, fuc,

WK oot Sorets apnd b abe (R biee i_'_‘;‘u«, ot 4&_ ome.

WHIINEANLS: LESSOR: .

. R.¥. Resusrt and Yeehe Clud

Owngrs® Mw:i.wion. inc,,

3 South Carvltow oon-profit

tupuration
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT CIVIL ACTION NO.: 2021-CP-07-01085

TURNER’S MARINA LLC,
Plaintiff,
ORDER GRANTING DEFENDANTS®

MOTION TO ENFORCE SETTLEMENT
AS TO AMENDED EASEMENT

VS.

R.V.RESORT AND YACHT CLUB
OWNERS’ ASSOCIATION, INC,,
SECURITAS SERVICES, INC.,

MIKE MORALES, and SUNSET, INC,,

Defendants.

vvvvvvvvvvvvvvvvv

This matter comes before me upon Plaintiff’s Motion to Enforce Mediation Settlement
Agreement, dated February 23, 2024, supported by the Affidavit of Neil Turner, dated April 2,
2023 (collectively “Plaintiff’s Motion™) and Defendants’ Motion to Enforce Settlement, dated
March 4, 2024, supported by the Affidavit of Christopher Sibley, dated April 8, 2024
(collectively “Defendants’ Motion™).

A hearing was held in my chambers at the Beaufort County Courthouse on April 11,
2024 at which time the Court heard and considered arguments from all counsel. As is set
forth in the parties’ Motions, a dispute has arisen as to the documentation required as to the
Settlement Agreement, dated December 13, 2023, reached in mediation (“Settlement
Agreement”). The Defendants have asserted that as a result of the Settlement Agreement, one
or all the parties must sign in recordable form three (3) documents; (1) Amended and Restated
Easement; (2) Second Amendment to Lease; and (3) Agreement as to Gates and Security

Guards. The Plaintiff agrees an Amended Easement and an amendment to the Lease in

\
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recordable form is necessary, but disagrees with the language suggested by the Defendants,
and further asserts no further documentation is needed as to agreement concerning armed
guards and gates.

This Order only deals with the parties’ dispute as to the Amended Easement

Agreement. The other two (2) issues will be subject to a separate Order by the Court.
A. Proposed Amended Easement Agreement

Section 9 of the Settlement Agreement reads as follows:

“9.  The 1984 easement recorded at Book 397 at Page 1612 will be

updated to include granting access to the Association, Owners of the

Property, and each of their guests, lessees, invitees and licensees to Parcel

“B”. The Parties agree that Parcel B is referenced in Plat Book 148 at

Page 60.”

This Court has reviewed the 1984 Easement recorded at Book 397 at Page 612 and the
referenced Plat Book 148 at Page 160 (“Parcel B Plat”). Defendants submitted to Plaintiff
on January 31, 2024 a proposed Amended and Restated Easement Agreement with language
virtually identical to the above when describing the easement rights granted. ( Exhibit 1
attached hereto).

It is this Court’s opinion the language of Section 9 of the Settlement Agreement is
clear and unambiguous. The agreed-upon language clearly provides an express easement to
the Association (defined in the Settlement Agreement as the Defendant R.V. Resort and Yacht
Club Owners Association, Inc.), Owners of the Property, and each of their guests, lessees,
invitees and licensees over Parcel “B”, as set forth on Plat Book 148 P 60. All of the terms

and conditions of this easement are carefully and fully defined pursuant to the referenced

recorded documents.

f/rpp/sunset/Motion to Enforce Settlement/Orders/Order As to Amended Easement 5-12-24
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Plaintiff, relying on the Affidavit of Neil Turner, dated April 2, 2023, states it was the
intent of the Plaintiff and/or the parties to only grant an easement over the roadways or paved

roads on Parcel B, not Parcel B in its entirety. In the Amended Easement proposed by the

Plaintiff, dated January 3, 2024, the easement to the Association is stated as “a permanent,
non-exclusive right-of-way, on, over, and across the paved roads . . .” located on Exhibit 1
attached thereto, which is a marked-up survey of the Parcel B Plat (emphasis added).

This Court does not adopt the position of the Plaintiff since there is no language in
Section 9 of the Settlement Agreement restricting or limiting the easement to “roads” or
“paved roads” as Plaintiff now asserts.

The rules concerning the Court’s role in construing contracts, like the subject
Settlement Agreement, are well recognized in South Carolina. The Court in Ecclesiastes
Production Ministries v. Outparcel Associates, LLC, 374 S.C. 483, 497-498, 649 S.E.2d 494,
501-502 (2007) sets forth an excellent summary of said rules, as follows:

In construing a contract, the primary objective is to ascertain and give
effect to the intention of the parties.” Southern Atl. Fin. Servs., Inc. v.
Middleton, 349 S.C. 77, 8081, 562 S.E.2d 482, 484 — 4855 (Ct.App. 2005) . . .
(cites omitted).Contracts should be liberally construed so as to give them effect
and carry out the intention of the parties. Mishoe v. Gen. Motors Acceptance
Corp., 234 S.C. 182, 188, 107 S.E.2d 43, 47( 1958)

The parties’ intention must, in the first instance, be derived from the
language of the contract. Schulmeyer v. State Farm Fire &Cas., 10, 353 S.C.
491, 495, 579 S.E.2d 132,134 (2003) (cites omitted) . To discover the intention
of a contract, the court must first look to its language — if the language is
perfectly plain and capable of legal construction, it alone determines the
document’s force and effect. Superior Auto. Inc. Co. v. Maners, 261 S.C. 257,
263, 199 S.E.2d 719, 722 (1973). Parties are governed by their outward
expressions and the court is not at liberty to consider their secret intentions.
Blakeley v. Rabon, 266 S.C. 68, 73, 221 S.E.2d 767, 769 (1976); Ellie, Inc. v.
Miccichi, 358 S.C. 78, 93-94, 594 S.E.2d 485, 493-94 (Ct.App. 2004); accord
Kable v. Simmons, 217 S.C. 161, 166, 60 S.E.2d 79, 81 (1950).

* ok 3k
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If a contract’s language is plain, unambiguous, and capable to only one
reasonable interpretation, no construction is required and its language
determines the instrument’s force and effect. Jordan v. Security Group, Inc.
311 S.C. 227, 230, 428 S.E.2d 705, 707 (1993); Blakeley at 72, 221 S.E.2d at
769'. “Where an agreement is clear and capable of legal interpretation, the
courts only function is to interpret its lawful meaning, discover the intention of
the parties as found within the agreement, and give effect to it.” Ellie at 93,
594 S.E.2d at 493 (quoting Heins v. Heins, 344 S.C. 146, 158, 543 S.E.2d 224,
230 (Ct.App. 2001). However, where an agreement is ambiguous, the court
should seek to determine the parties’ intent. Smith-Cooper v. Cooper, 344 S.C.
289, 295, 543 S.E. 2d 271, 274 (Ct.App. 2001); Prestwick Golf Club, Inc. v.
Prestwick Ltd. P’ship, 331 S.C. 385, 390, 503 S.E.2d 185, 187 (Ct.App. 1998).

“A contract is ambiguous when it is capable of more than one meaning
or when its meaning is unclear.” Ellie at 94, 594 S.E.2d at 493; accord Bruce
at 160, 127 S.E.2d at 441; Hawkins v. Greenwood Dev. Corp., 328 S.C. 585,
493 S.E.2d 875 (Ct.App. 1997). “[Aln ambiguous contract is one capable of
being understood in more senses than one, an agreement obscure in meaning,
through indefiniteness of expression, or having a double meaning.” Carolina
Ceramics, Inc. v. Carolina Pipeline Co., 251 S.C. 151, 155-56, 161 S.E.2d 179,
181 (1968) (citation omitted).

“Ambiguous language in a contract should be construed liberally and

most strongly in favor of the party who did not write or prepare the contract and

is not responsible for the ambiguity; and any ambiguity in a contract, the court

must enforce an unambiguous contract according to its terms, regardless of the

contract’s wisdom or folly, or the parties’ failure to guard their rights carefully.

Ellis v. Taylor, 316 S.C. 245, 248, 449 S.E.2d 487, 488 (1994); Jordan v.

Security Group, Inc. 311 S.C. 227, 230, 428 S.E.2d 705, 707 (1993).

As stated above, this Court finds § 9 of the Settlement Agreement is clear, direct,
specific and unambiguous. There is no need to refer or rely upon the Affidavits of Neil
Turner, Christopher Sibley or any testimony. If the Court were to adopt Plaintiff’s position,
the Court would be required to insert the words “road” or “paved road” into the Settlement

Agreement, terms not used by the parties. This Court refuses to make said changes under the

authorities cited above.

4
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This Court finds and concludes the Amended and Restated Easement prepared by
Defendants, attached hereto as Exhibit 1, is consistent with the stated intention of the parties
under §9 of the Settlement Agreement. Within ten (10) days of the issuance of this Order the
Plaintiff is directed to execute same before two (2) witnesses, one of which is a notary, and
deliver the original to defense counsel for the Association for recording.

AND IT IS SO ORDERED.

Marvin H. Dukes

Beaufort, South Carolina
, 2024

f/rpp/sunset/Motion to Enforce Settlement/Orders/Order As to Amended Easement 5-12-24
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Beaufort Common Pleas

Case Caption: Turners Marina Llc VS R V Resort And Yacht Club Owners
Association Inc , defendant, et al
Case Number: 2021CP0701085

Type: Master/Order/Other

So Ordered

s/Marvin H. Dukes I1I #2785

Electronically signed on 2024-08-05 09:08:49 page 6 of 6
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STATE OF SOUTH CAROLINA )
) AMENDED AND RESTATED EASEMENT
COUNTY OF BEAUFORT )

THIS AMENDED AND RESTATED EASEMENT ("Amende” Easement") is executed
this___ dayof 2024, by Turner's Marina LLC, ("Grantor") and RV Resort and Yacht

Club Owners' Association, Inc. ("Grantee" or "POA").

WHEREAS Outdoor Resorts RV Resort and Yacht Club, a South Carolina joint venture,
consisting of ORA of Carolina, Inc. and Six Ess Corporation ("Developer"), granted to the POA
on the Ist day of January, 1984, an Easement, as recorded in the Beaufort County Register of Deeds

("ROD") in Deed Book 397 at page 1611 ("Original Easement").

WHEREAS, as a result of the Mediated Settlement Agreement And Dismissal Of All
Claims And Counterclaims With Prejudice, reached and executed in C. A. 2021-CP-O7-01085
pending in the Beaufort County Court of Common Pleas on December 13, 2023 ("2023
Settlement"), Grantor, as the successor-in-interest or assignee to the Developer, and the POA
agreed to amend, replace and supersede the Original Easement pursuant to the terms and conditions

of this Amended Easement;

NOW., THEREFORE, in consideration of the execution of the 2023 Settlement and the
sum of Ten and 00/100 ($10.00) Dollars, and other good and valuable consideration, the receipt

and sufficiency of which is hereby acknowledged, the parties agree as follows:

1. Whereas Provisions- The above Whereas provisions are incorporated as if

completely set forth herein. Said provisions are material and important terms of this Amended

EXHIBIT 1
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Easement.

2. Grant_of Easement

(@) Grantor does hereby grant, bargain, sell and convey to Grantee, a permanent,
perpetual, non-exclusive right-of-way on, over, and across that certain property owned by Grantor
as more particularly depicted as "Parcel B" on that certain plat or survey entitled "Boundary & As-
Built Survey of Parcel "B", a portion of Hilton Head Marina & Outdoor Resorts", dated July 24,
2017 and recorded in the ROD in Plat Book 148 at Page 160, as prepared by Terry G. Hatchell, a

South Carolina Registered Land Surveyor ( SC Reg. No. 11059) ("2017 Survey").

b) This Amended Easement is granted for use by the POA, owners of the two-
hundred (200) individual RV lots at the RV Resort, and their collective guests, lessees, invitees,
successors, successors in title, agents, employees, servants, contractors, administrators,

mortgagees, and licensees.

(c) This Amended Easement is for the benefit of and is appurtenant to all those
certain pieces, parcels or tracts of land lying, situate and being on Hilton Head Island, Beaufort
County, South Carolina, consisting of approximately 200 RV Lots (1 - 200), the roadways, tennis
court(s), pool(s), building(s), parking, open spaces, and the well site, all as shown on that certain
plat or survey entitled "R.V. Resort & Yacht Club, Hilton Head Island, South Carolina Plot Plan"
dated September 7, 1981, and last revised July 26, 1983, recorded in the ROD in Plat Book 29 at
Page 184, as prepared by Forrest F. Baughman, a South Carolina Registered Land Surveyor (S.C.
Reg. No. 4922) and that certain property owned by Grantee as more particularly depicted as

"Parcel A" on the 2017 Survey.

Exhibit 1- Judge Dukes Order- Easement Agrecment 8-22-24
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3. Running with Land - This Amended Easement shall run with the land and shall
be binding upon and inure to the benefit of the parties hereto, their successors and assigns, and all

persons or entities aforementioned.

4, Assignment- Grantee shall have the right to assign its rights and obligations, if any,

under this Amended Easement, in whole or in part.

5. Modification of Roadways- Grantor may, at its option, change the location of the

paved roadways from time-to-time, as depicted on the 2017 Survey, provided that Grantor shall
always provide to Grantee sufficient and reasonable ingress and cgress access for motor vehicles,

recreational vehicles, pedestrians, golf carts, and bicycles.

6. Replacement of Original Easement - This Amended Easement is specifically

intended by the Grantor and Grantee to replace and supersede that Original Easement. Further,

this Amended Easement is subject to all matters of record in Beaufort County, South Carolina.

7. Neon-Exclusive - This Amended Easement is non-exclusive and is further subject
to the right of Grantor and all persons acting on Grantor's behalf to have access on, OVEr, Or across

the Amended Easement granted herein to Parcel B shown on the 2017 Survey owned by Grantor.

8. Purchaser(s) of Parcel B Bound- Each party agrees that upon any conveyance

or transfer of all or any part of Parcel B on the 2017 Survey, said purchaser or transferee by

accepting such conveyance will thereby be bound by this Amended Easement.
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9. Modifications- This Amended Easement may be amended, modified, or terminated
only by recorded written instrument duly executed and acknowledged by Grantce and Grantee, or
their respective successors, successors-in-title and assigns.

10. Choeice of Law- This Amended Eascment will be construed in accordance with the
laws of the State of South Carolina.

11. Rights to Public- Nothing contained in this Amended Easement will be deemed to
constitute a gift, grant, or dedication to the general public.

12. Authority- Each individual executing this Amended Easement on behalf of
Grantee and Grantor, respectively, represents and warrants that he or she is duly authorized to
execute and deliver this Amended Easement in accordance with duly adopted resolutions and
approvals or in accordance with organizational or incorporation documents, and that this Amended
Easement is binding upon Grantee and Grantor in accordance with its terms.

13. Severability = If any provision of this Amended Eascment is, to any cxtent,
declared by a court of competent jurisdiction to be invalid or unenforceable, the remainder of this
Amended Easement (or the application of such provision to persons or circumstances other than
those in respect to which the determination of invalidity or unenforceability was made) will not be
affected thereby and each provision of this Amended Easement will be valid and enforceable to
the fullest extent permitted by law.

14, Drafting Agreement - The parties acknowledge and agree that each was actively
involved with the negotiation and drafting of this Amended Easement. Further, each party's legal
counsel reviewed, or had the opportunity to review the Amended Easement prior to its execution.

The parties agree that any Court, arbitrator or mediator which may hereinafter interpret this
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Amended Easement will not construe the Amended Easement against any particular party which
may have originated, typed or prepared any particular provision.

15. Attorney Fees- In any legal action to enforce the terms and provisions of this
Amended Easement, the prevailing party shall be entitled to recover its reasonable attorney fees
and costs.

16. Entire Agreement - This Amended Easement constitutes the entire agreement
among the parties hereto and supersedes and cancels any prior agreements, representations,
warranties, or communications, whether oral or written, among the parties hereto relating to the
transactions contemplated hereby or the subject matter herein.

17. Counterparts- This Amended Easement may be executed in one or more
counterparts, each of which shall be deemed an original, and it shall not be necessary in making
proof of this Amended Easement or its terms to produce or account for more than one of such

counterparts.

18. Lease Signed Per Court Order - This Amended Easement is not

voluntarily executed by Turner's Marina, LLC. It is being executed pursuant to that
Court Order of  Circuit Judge Marvin Dukes, I dated
,2024, directing the Plaintiff to execute this document. It is si gned under protest,

but in compliance with Judge Dukes' Order.

IN WITNESS WHEREOF, Turner's Marina LLC, a South Carolina limited liability

company has caused this Amended Easement to be signed and sealed on s

2024.
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STATE OF SOUTH CAROLINA
ACKNOWLEDGEMENT

N Nt N

COUNTY OF BEAUFORT

I, the undersigned Notary Public, do hereby certify that Neil Turner personally appeared

before me this day and acknowledged the due execution of the foregoing instrument.

Witness my hand and seal on ___ , ___ ,2024.

(SEAL)

Notary Public for South Carolina
My Commission Expires:
Name of Notary:
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IN WITNESS WHEREOF, the R.V. Resort And Yacht Club Owners' Association,

Inc., a South Carolina nonprofit corporation has caused this Amended Easement to be signed and

sealedon__  , 2024
SIGNED, SEALED, AND R.V. Resort And Yacht Club Owners'
DELIVERED IN THE PRESENCE Association, Inc., a South Carolina
OF: nonprofit corporation
By: (L.S)

Christopher Sibley,

President
STATE OF

) ACKNOWLEDGEMENT

COUNTY OF 5

I, the undersigned Notary Public, do hereby certify that Christopher Sibley personally

appeared before me this day and acknowledged the due execution of the foregoing instrument.

Witness my hand and sealon ___ , | 2024.

(SEAL)

Notary Public for

My Commission Expires:

Name of Notary:
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2021-CP-07-01085
)
TURNER’S MARINA LLC, )
)
Plaintiff, )
)
vs. ) ORDER DENYING TURNER'’S
) MOTION TO SET ASIDE
) SETTLEMENT AGREEMENT
R.V.RESORT AND YACHT CLUB ) DUE TO MUTUAL MISTAKE
OWNERS’ ASSOCIATION, INC., )
SECURITAS SERVICES, INC., )
MIKE MORALES, and SUNSET, INC,, )
)
Defendants. )
)

This matter comes before me upon Turner’s Marina LLC’s (“Turlner”) Motion to’Set
Aside Settlement Agreement Due to Mutual Mistake, dated May 7, 2024 (*Motion™). In support
of said Motion, Tumner submitted the Affidavit of Neil Turner, dated April 2, 2024 (“Turner
Affidavit”). In response, the Defendants submitted the Affidavit of Chris Sibley, dated April 8,
2024 (“Sibley Affidavit™), the Affidavit of Linda Lockman, dated September 19, 2024 (“Lockman
Affidavit”), and the Defendants’ Memorandum of Law dated January 17, 2025 (“Defendants’
Memorandum.”) A hearing was held on the Motion in the Beaufort County Courthouse on
Tuesday, January 21, 2025, at 9:30 a.m. Appearing was Thomas C. Taylor for the Plaintiff,
Christopher D. Lizzi from the Defendant R.V. Resort and Yacht Club Owners’ Association, Inc.
(“POA”) and Russell P. Patterson for the Defendant Sunset Inc. (“Sunset.”) For the reasons
discussed below, this Court denies said Motion.

A. Procedural Background

After three (3) years of litigation, the parties reached a settlement of all outstanding issues

in this matter at mediation. All terms and conditions of the settlement were set forth in a written

Settlement Agreement (“Settlement Agreement”-Exhibit 1 to Defendants’ Memorandum) signed
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by all parties and their counsel at the end of mediation. The mediation process started at 10:00am
on Tuesday, December 12, 2024, and ended some sixteen (16) hours later, ending at 2:00am on
December 13, 2024 (Sibley Aff. § 2(b); Lockman Aff. § 3(b)). As with most mediations of a
complex case, many different settlement proposals and offers were exchanged between the parties
and the mediator.

Shortly after the December 13, 2024 Settlement Agreement was executed, counsel for the
partics began work on preparing legal documentation required to formalize said settlement
pursuant to an Amended 99 Year Lease and an amendment to the 1984 Easement. Turner
thereafter asserted the Amended Lease and the Amended Easement prepared by the Defendants
were not consistent with the Settlement Agreement and filed a Motion to Enforce Mediation
Settlement Agreement, on February 23, 2024. The Defendants filed their Motion to Enforce
Settlement Agreement on May 4, 2024, asserting the proposed documents were in compliance
with the Settlement Agreement. After extensive hearings, the Court, pursuant to two (2) orders
issued August 5, 2024, agreed with the Defendants that the Amended Lease and Amended
Easement were consistent with the Settlement Agreement. The only change the Court made to the
Amended Lease was that the Court found Turners’ obligation to not install gates and employ
armed security guards set forth in the Settlement Agreement did not require the Plaintiff to record
a separate document to place on record these obligations. (See: Order Ruling on Plaintiff’s and
Defendant’s Motion to Enforce Settlement Agreement, dated August 5, 2024 (“Settlement
Agreement Order”) , and Order Granting Defendants’ Motion to Enforce Settlement as to
Amended Easement, dated August 5, 2024 (“Easement Order”).

Turner filed the subject Motion seeking to overturn in its entirety the Settlement

Agreement on the grounds of mutual mistake on May 7, 2024.
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B. Turner Has Not Met the Required Elements to Prove a Mutual Mistake

The law involving overturning or reforming a contract on the grounds of a mutual mistake
is well established in South Carolina. There are two (2) required elements Turner must show, as
follows.

1. The mistake is in reference to facts upon which the contract is based, or where there
is an omission or insertion of some material elcment affecting the subject matter or
terms and stipulations of the contract, inconsistent with the truc agreement of the
parties; and

2. The mistake must be common to both parties and, by reason of it, each has done what
neither intended.

King v. Oxford, 282 S.C. 307,313,318 S.E.2d 125, 128 (1984); Truck South, Inc. v. Patel,

339 S.C. 40, 50, 528 S.E.2d 424, 429 (2000). Turner has the burden of proof to establish these
elements by clear and convincing evidence. King: Truck South.

1. No evidence of a mistake

Tumer’s evidence of a mistake falls short of the above standards. Turner’s Affidavit
provides no explanation how he and his experienced, learned counsel signed the Settlement
Agreement, negotiated over sixteen (16) hours, containing language they now assert months later,
was entered into based on a mistake in reference to facts or a material element of the settlement.
Nothing in the Turner Affidavit evidences a mistake in reference to any facts or the subject matter
dealing with the Amended Easement. The Turner Affidavit also does not state the agreement
signed was inconsistent with the true agreement of the parties. The word “mistake” does not
appear anywhere in his affidavit.

Tumer’s reliance on the “draft” proposed Settlement Agreement prepared by Mr. Neil
Tumner (“Draft Settlement Agreement”) does not support any finding of a mutual mistake for at
least six (6) reasons (Turner Aff. § 6, Ex. A). First, the Draft Settlement Agreement was

3
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apparently generated on December 12, 2023 at 10:28pm, some three and one-half (3'/2) hours
before the actual Settlement Agrecment was signed. (Sibley Aff. §§ 3(b,)(c),(d),(e); Lockman Aff.
§§ 3(b),(c),(d).(e). What might have occurred that long prior to the final Settlement Agreement
being reached is simply not relevant to the wording of the Final Settlement Agreement.

Second, the Turner Draft Settlement Statement bears little resemblance to what was, hours
later, agreed to and signed by all parties. Attached as Exhibit 2 to the Defendants’ Memorandum
is a redline showing the changes from the Tumner Draft Settlement Agreement (Turner Aff. §6,
Ex. A) and the final Settlement Agreement signed three and one-half (3'/2) hours later. Very little
of the language in Tumer’s Draft Settlement Agreement actually was incorporated into the
Settlement Agreement signed by the parties.

Third, the Draft Settlement Agreement was never sent to the Defendants. Having never
seen said document, it is not possible the Defendants agreed to any such language which later was
somehow mistakenly not transcribed into the final Settlement Agreement. There can be no
mutual mistake if the Defendants never saw the proposed language Tumner purportedly had agreed
to in mediation.

Fourth, a simple comparison of what Turner “expected” to be in the Settlement Agreement
verses what was actually in the Settlement Agreement he and his counsel signed confirm this
is not a case of a simple change in punctuation or the addition of one or two words that could
have been mistakenly overlooked by said parties. Tumer’s December 12,2023, 10:28pm Draft
Settlement Agreement contains the following language as to the easement (Turner Aff. Ex. A,
§6):

“ 6. The 1984 easement will be updated to include access to parcel “B” by
roadway.”

The actual agreed to language some 3 ' hours later in the fully executed Settlement
Agreement ( Ex. 1 to Defendants’ Memorandum of Law §9) states as follows:

“9. The 1984 easement recorded at Book 397 at Page 1612 will be updated to

4
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include granting access to the Association, Owners of the Property, and each of
their guests, lessees, invitees, and licensees to Parcel “B”. The parties agree the
Parcel B is referenced in Plat Book 148 at Page 60.”

Even a cursory review of §9 by Turner and his counsel would have easily shown the
agreed upon language was completely different than Turner’s private, internal draft completed 3
2 hours carlier,

Fifth, under Turner’s version of the agreed upon settlement language as to the 1984
Easement, the Defendants would simply be afforded ingress and egress over the paved roads.
Under the original 1984 Easement, Defendants already had these rights.( Easement Order ; Sibley
Aff. §3(f); Lockman Aff. §3(f). Turner’s position would mean there was no change in the 1984
Easement, which would be an illogical conclusion, since the parties inserted language stating
the 1984 Easement was to be “updated” pursuant to §9 of the Settlement Agreement.

Finally, Tumner states in its Motion there was a mistake in the executed Settlement
Agreement because Turner was “ under the belief that the wording of Paragraph 9 provided for
the preparation and filing of an Amended Easement that would follow South Carolina law with a
required easement entry and terminus....” No such reference to this ground of mistake is found
in the Turner Affidavit, and thus there is no evidence before the Court to support this argument.
In addition, pursuant to the Court’s Easement Order, this legal argument has previously been
rejected.

Based upon the above, Plaintiff has failed to present clear and convincing evidence of a

mistake under King and Truck South.

2. No Evidence of a Mutual Mistake

Assuming, arguendo, Tumer had somehow satisfied the above first element, there is no
evidence, clear, convincing, or otherwise, of any mutual mistake. Pursuant to the Affidavits of

5
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Sibley (§§3(d),(f) and Lockman (§§3(d),(f), 4, 5), the Defendants have unequivocally stated there
was no mistake in the language in §9 of the Settlement Agreement. The right to cross over all of
Parcel B referenced in §9 was the subject of prior disputes, which was resolved under the terms
of the agreed language. In other words, this was a concession reached in extensive settlement
ncgotiations.

At best, Turner may have shown a unilateral mistake on his part, and that of his counsel,
both of whom signed the Settlement Agreement. No relicf has been requested by Turner based on
such a unilateral mistake, which would require clear and convincing evidence of fraud, deceit,
misrepresentation, or concealment. Evidence of a mistake by one party is not sufficient to reform
or void a contract (Hann at p. 424).

For the above reasons, Plaintiff’s Motion is denied.

AND IT IS SO ORDERED.

Marvin H. Dukes III
South Carolina Circuit Court Judge

Beaufort, South Carolina
March 2025
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Beaufort Common Pleas

Case Caption: Tumners Marina Llc VS R V Resort And Yacht Club Owners
Association Inc , defendant, et al
Case Number: 2021CP0701085

Type: Order/Other

So Ordered

s/Marvin H. Dukes III #2785

Electronically signed on 2025-04-25 11:26:34 page 7 of 7
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Marvin H. Dukes III, Circuit Court Judge

Appellant Case No. 2025-001031
Case No. 2021-CP-07-01085
Case No. 2020-CP-07-00989

R.V. Resort and Yacht Club Owners’
Association, Inc., Securitas Services, Respondent,
Inc., Mike Morales, and Sunset, Inc.

Turner’s Marina, LLC Appellant.

PROOF OF SERVICE

I certify that I have served the Respondents’ Return to Appellant’s Motion to Consolidate
Appeals and Stay Proceedings Pursuant to Rule 214, SCACR, dated August 29, 2025, by emailing,
on August 28, 2025 a copy to its attorney of record, Gregory M. Alford, gregg@alfordlawsc.com.

RUSSELL P. PATTERSON, P.A.

/s/ Russell P. Patterson

Russell P. Patterson, Esq. (SC Bar No.: 4375)
Russell P. Patterson, P.A.

P.O. Box 8047

Hilton Head Island, SC 29938

(843) 341-9300
Russell@russellpattersonlaw.com

Attorney for Respondent, R.V. Resort and Yacht
Club Owners’ Association, Inc. and Sunset, Inc.

Hilton Head Island, South Carolina
August 28, 2025
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